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Hon.  Henbt  K  Blake,  Chief  Justioe. 

Hon.  Edgab  N.  Habwood,    )  .       .  .    t  ^. 
Hon.  William  H.  De  Wii^,  \  ^^««^*^  ^^^^ 


CARTIN,  Respondent,  r.  HAMMOND,  Appellant; 

TzNDOB  AXD  Yendeb— J>a7iki^es— FaZtM  of  imjfro^imenli.'^k.  Tendee  who  htg- 
entered  and  made  improvementa  nnder  an  exeontory  contract  for  the  Bale  of 
lands,  cannot  recoTer  the  Talue  of  anch  improvementa  as  damages  in  an  action 
for  the  breach  of  the  contract,  where  the  contract  is  silent  as  to  the  possession 
of  the  property  and  no  permission  to  enter  was  giyen  by  the  yendors. 

Appeal  from  the  Third  Jvdieial  I>idrict,  Deer  Lodge  Oownty, 

The  action  was  tried  before  Theodobe  Bbantly,  sitting  as 
judge  pro  iem,  in  place  of  Dubfee,  J,  The  plaintiff  had  judg- 
ment below. 

Robinson  &  Stapleton,  for  Appellant. 

The  complaint  alleged  the  contract  in  general  terms,  and 
shows  it  has  been  executory,  and  sets  up  no  agreement  between 
the  parties  for  plaintiff  to  enter  upon  the  land  before  its  terms 
were  fulfilled* 
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The  answer,  among  other  things,  sets  out  and  contains  a  copy 
of  the  contract,  which  is  not  denied  by  plaintiff,  and  which 
does  not  show  any  agreement  for  plaintiff  to  enter  into  posses- 
sion of  the  property  until  its  terms  were  fulfilled. 

Plaintiff  claims,  among  other  things,  damages  in  the  sum  of 
two  hundred  and  fifty  dollars  for  improvements  put  on  the  lot, 
and  the  court  found,  that  on  the  ninth  day  of  March,  1889, 
plaintiff  went  into  possession  of  the  lot  and  put  two  hundred 
dollars' worth  of  improvements  on  it,  relying  on  the  terms  of 
the  contract,  and  as  a  conclusion  of  law  from  the  foregoing  facts, 
plaintiff  was  entitled  to  recover  two  hundred  dollars  and  inter- 
est on  the  same. 

Appellant  claims  that  from  the  contract  and  facta  found  the 
plaintiff  was  a  trespasser  in  going  on  the  lot;  that  he  had  no  right 
there,and  cannot  recover  for  improvements  put  on  the  lot  when 
he  had  no  right  to  go  on  it.  (See  Waterman  on  Tresj^ucS,  §  927 ; 
Sedgwick  &  Wait  on  Trial  of  Title  to  Real  Property,  §  304; 
BumeU  v.  OaldtDeU,  9  Wall.  292;  Qavm  v.  Hagen,  16  Cal.  210.) 

Cole  &  WhUehiUy  for  Respondent 

The  law  of  trespass  invoked  by  appellant  is  not  applicable 
to  the  facts  of  this  case.  The  right  of  possession  is  not  raised 
by  the  pleading  either  directly  or  indirectly.  The  findings  of 
the  court  show  that  appellant  had  no  title  whatever  to  the 
premises  either  at  the  time  of  the  execution  of  the  contract  or 
at  the  time  of  the  trial.  How  then  can  he  complain  of  a  tres- 
pass? Or  how  can  the  court  consider  that  question  without 
the  evidence?  But  there  was  no  trespass.  The  court  found 
that  the  respondent  had  complied  with  the  terms  of  the  con- 
tract by  tendering  the  money  and  demanding  the  execution  of 
the  deed.  In  actions  of  this  character,  the  rule  is,  that  if  the 
person  selling  is  in  fault  he  is  liable  to  full  compensatory  dam- 
ages including  those  for  the  loss  of  the  bargain.  (2  Sutherland 
on  Damages,  p.  217;  Pumpelly  v.  Phelps^  40  N.  Y.  61;  100 
Am.  Dec.  463;  Foley  v.  McKeegan,  4  Iowa,  1;  66  Am.  Dec 
107,  and  note.) 

Blake,  C.  J. — This  action  was  commenced  by  the  respond- 
ent to  recover  the  sum  of  one  thousand  dollars  from  the  appel- 
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lant  for  the  breach  of  a  certaio  contract.  A  trial  by  jury  was 
waived,  and  the  following  facts  appear  from  the  findings;  The 
parties  entered  into  a  contract  in  writing  March  9,  1889, 
whereby  Hammond  agreed  that  he,  in  conjunction  with  his 
wife,  would  sell  to  Cartin  certain  real  property.  The  title  to 
the  premises  was  vested  in  the  wife  of  Hammond  when  the 
contract  was  signed,  and  also  at  the  trial.  Hammond  executed 
and  acknowledged  a  deed  to  the  property  March  9,  1889,  and 
placed  the  same  in  a  bank  in  Philipsburg  with  the  understand- 
ing that  his  wife  would  also  execute  and  acknowledge  the  instru- 
ment upon  her  return.  Cartin  was  to  pay  Hammond  the  sum 
of  eleven  hundred  dollars  upon  the  execution  of  the  conveyance 
by  the  proper  grantors,  and  the  deposit  thereof  in  this  bank. 
Cartin  proposed, March  20,  1889,  to  pay  this  amount  to  Ham- 
mond if  he  would  have  the  deed  properly  executed,  and  ten- 
dered, March  28,  1889,  the  money.  The  wife  of  Hammond 
did  not  make  any  conveyance,  and  did  not  sign  the  contract. 

The  sixth  and  eighth  findings  are  as  follows :  ^'(6)  That  the 
plaintiff*,  upon  the  execution  of  the  contract  on  the  ninth  day 
of  March,  1889,  went  into  the  possession  of  the  premises  in  con- 
troversy, and  made  improvements  thereon  to  the  amount  of  two 
hundred  dollars,  relying  upon  his  contract  with  the  defendant.*^ 
^*(8)  That  as  a  conclusion  of  law  from  the  foregoing  facts,  the 
plaintiff  is  entitled  to  recover  from  the  defendant  the  sura  of 
two  hundred  dollars,  with  interest  from  the  1st  of  April,  1889, 
and  judgment  should  be  entered  accordingly.'' 

The  pleadings  show  that  the  a>ntract  was  signed  March  9, 
1889;  that  Cartin  then  paid  Hammond  the  sum  of  one  hundred 
dollars,  and  was  to  make,  March  20,  1889,  the  final  payment 
of  eleven  hundred  dollars,  and  that  the  sale  of  the  premises  was 
not  effected.  The  contract  is  silent  upon  the  subject  of  the  pos- 
session of  the  property,  and  neither  Hammond  nor  his  wife,  the 
owner,  assented  to  the  entry  thereon  by  Cartin. 

It  is  a  fair  deduction  from  the  findings  that  the  sole  ground 
on  which  the  damages  were  based  was  the  value  of  the  improve- 
ments tJiat  the  respondent  made  upon  the  premises.  This  alle- 
gation is  made  in  the  complaint :  "That  the  plaintiff,  in  relying 
upon  the  agreement  entered  into  as  aforesaid,  made  improve- 
ments upon  said  premises  to  the  amount  of  two  hundred  and 
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forty  dollars;  that  said  premises  now  are  of  the  value  of  one 
thousand  four  hundred  and  fiflj  dollars ;  that  by  reason  of  the 
breach  of  said  contract  by  defendant,  plaintiff  has  been  damaged 
in  the  sum  of  one  thousand  dollars/'  No  other  element  of 
damages  is  referred  to  in  the  pleadings  and  iBndings.  Every 
presumption  is  to  be  drawn  in  favor  of  the  ruling  of  the  court 
below,  but  we  cannot  ignore  this  salient  fact.  It  is  evident 
from  the  record  that  the  respondent  complied  with  all  the  con- 
ditions of  the  contract  which  were  to  be  performed  upon  his  part, 
and  that  the  appellant  was  in  fault.  Hammond  entered  iuto  the 
contract  without  title,  but  in  the  expectation  of  acquiring  the 
same  afterwards  through  the  concurrence  of  his  wife  in  the  exe- 
cution of  a  good  and  sufficient  deed.  The  authorities  of  this 
country  now  declare  that  the  appellant  ^^  is  liable  to  full  com- 
pensatory damages,  including  those  for  the  loss  of  the  bargain." 
(2  Sutherland  on  Damages,  418,  and  cases  there  cited.) 

Can  the  respondent  recover  in  this  action  the  value  of  these 
improvements  as  damages?  What  rights  did  he  possess  under 
the  foregoing  contract?  As  early  as  1812,  the  Supreme  Court 
of  the  State  of  New  York  held,  in  Suffem  v.  Tovmsetid,  9  Johns. 
36,  that  an  agreement  of  this  character  "to  purchase  and  convey 
did  not,  of  itself,  amount  to  a  license  to  enter.  It  was  a  mere 
executory  agreement."  The  same  doctrine  is  laid  down  in 
Hrwin  v.  OlmaUd,  7  Cowen^  229;  Spencer  v.  Tobey,  22  Barb.  260, 
In  Gaven  v.  Hagen^  15  Cal.  208,  Mr.  Justice  Baldwin  in  the 
opinion  says:   "There  is  no  implication  of  a  license  to  enter 

from  the  mere  fact  of  an  executory  agreement  of  this  sort 

See  Spencer  v.  Tobey^  22  Barb.  260,  a  case  which  we  do  not  en- 
tirely approve  of,  byt  which,  we  think,  correctly  lays  down  the 
general  proposition  as  to  implied  license  arising  from  a  mere 
contract  of  purchase.''  In  WIIHb  v.  M^ozencraft^  22  Cal.  607,  this 
proposition  of  the  case  of  Gaven  v.  Hagen,  supra,  was  examined 
and  questioned.  It  is,  however,  stated  by  the  court  that  the 
contract  then  under  consideration  stipulated  that  the  vendee 
was  to  enjoy  the  possession  of  the  realty.  In  the  opinion  upon 
the  petition  for  a  rehearing,  Mr.  Justice  Crocker  observed: 
"Whether  in  equity  a  vendee,  in  a  simple  contract  to  convey  at 
some  future  time,  which  is  silent  about  the  possession,  has  a 
right  to  take  and  hold  possession  before  the  conveyance,  is  a 
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question  not  before  us,  as  the  coDtract  in  this  case  specially  gives 
him  the  right  of  possession."  The  case  of  Gates  v.  McLean,  70 
Cal.  42,  recognizes  the  principle  referred  to  in  S^>encer  v.  Tobey, 
ntpraf  and  Oaven  v.  Hageuy  supra. 

The  Supreme  Court  of  the  United  States  cites  with  approval 
Suffem  V.  Toitmsendy  supra,  and  Erwin  v.  Ohtisted,  supra,  and 
says  in  Burnett  v.  Caldwell,  9  Wall.  290;  "  If  the  contract  in  such 
cases  be  silent  as  to  possession  by  the  vendee,  he  is  not  entitled 
to  it."  It  is  clear  that  the  respondent  unlawfully  entered  and 
made  his  improvements  upon  the  property  of  Mrs.  Hammond. 
In  Peters  v.  McKeor^,  4  Denio,  546,  the  court  discusses  the 
measure  of  damages  in  similar  cases,  and  Mr.  Chief  Justice 
Bronson  concludes :  .  "  H3  (the  vendee)  cannot,  I  think,  be 
entitled  to  the  expenses  which  may  have  been  incurred  in 
removing  to  the  land,  or  in  making  improvements  upon  it^ 

whether  of  a  permanent  or  temporary  nature It  may  be 

added  that  in  this  case  the  plaintiff  did  not  act  with  sufficient 
caution.  He  should  have  looked  into  the  title,  and  ascertained 
whether  it  was  likely  to  prove  satisfactory  before  he  took  pos- 
session of  the  property  under  the  contract.^'  This  rule  with 
stronger  reason  is  applicable  to  the  case  at  bar,  and  excludes 
from  the  measure  of  damages  the  value  of  improvements  made 
by  the  respondent. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed  with  costs,  and  that  the  cause  be  remanded  for  a  new 
trial. 

Habwood,  J.,  and  De  Witt,  J.,  concur. 
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IDE,  Appellant,  v.  LEISER,  Respondent.  lo    5 

'  80   4dl 

QpnoKS  —  ConsideratUm  —Extended  option,-^  The  congideration  for  which  an  option     W      5) 
to  purchase  Unds  is  given  is  exhausted  upon  a  failure  of  the  holder  to  exercise  '^^/ 

the  right  within  the  time  limited,  and  a  contract  to  extend  such  option  for  a 
further  period  of  time,  made  before  the  expiration  of  the  original  period,  unless 
supported  by  a  new  consideration,  is  nudum  pactum  and  void. 

Q^jn^  Continuing  offer  to  seU-- Specific  performance,  ^ku  option  for  the  puiw 
chase  of  lands,  which  has  been  extended  for  an  additional  period  of  time  with- 
out consideration,  while  yoid  as  an  option  is  good  as  a  continuing  offer  to  sell, 
and  if  accepted  and  a  tender  of  the  purchase  price  is  made  before  the  ofifer  ill 
letracted,  a  contract  is  completed  which  may  be  specifically  enforced. 
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GoHTBAOn— 5aZ0  of  Janda— Statute  of  Frauds, -^li  is  no  objection  to  aconUiLOt 
for  the  sale  of  lands  that  it  could  not  be  enforced  against  the  vendee*  if  he  were 
the  party  sought  to  be  charged,  as  the  Montana  Statute  of  Frauds,  section  219, 
fifth  division  of  the  Compiled  Statutes,  is  satisfied  by  a  writing  subscribed  by 
the  party  by  whom  the  sale  is  to  be  made.  , 

Spbcifio  T?krfo«mla»ce^  Avennenta  of  complaint,  — In  sn  action  for  the  specific 
performance  of  a  contract  for  the  sale  of  lands  it  is  not  necessary  for  the  com- 
plaint to  allege  that  the  plaintiff  has  no  complete  or  adequate  remedy  at  law  in 
damages. 

hAMJt— Pleading — Averments  of  ownership. — A  complaint  in  such  action,  which 
alleges  that  defendant  was  the  owner  of  the  land  at  the  time  of  the  making  of 
the  contract,  is  sufficient,  without  alleging  that  he  was  the  owner  at  the  time  of 
the  filing  of  the  complaint. 

Appeal  from  First  Judicial  District,  Lewis  and  (Xarke  Couidy. 

The  demurrer  to  the  complaiot  was  sustained,  and  judgment 
entered  for  defendant  by  Hunt,  J, 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

The  plaintiff  pleads  the  following  instrument  in  writing:  — 

^^For  and  in  consideration  of  one  dollar  ($1.00)  to  me  in 
hand  paid,  I  hereby  agree  to  give  Frank  L.  Ide  the  sole  right 
and  option  to  purchase  from  me  at  any  time  within  ten  days 
from  the  date  of  this  instrument  the  following  described  prop- 
erty, to  wit  [describing  the  property].  I  furthermore  agree  to 
furnish  a  good  and  sufficient  deed  of  conveyance  of  said  prop- 
erty, and  of  the  whole  thereof.  The  price  of  said  property  to 
be  one  thousand  dollars  ($1,000).  Hdena,  Montana,  Septem- 
ber 24,  1889.  J.  J.  Leiser." 

"I  hereby  extend  the  above  option  for  a  period  of  ten  days 
from  this  date,     Helena,  October  3,  1889.       J.  J,  Leiser." 

The  complaint  further  sets  forth  that  on  October  11,  1889, 
the  plaintiff  tendered  defendant  one  thousand  dollars,  and  de- 
manded a  conveyance  of  the  property.  That  defendant  refused 
to  give  the  conveyance  and  still  refuses.  That  plaintiff  is  still 
willing  to  pay  said  one  thousand  dollars.  Plaintiff  demands 
judgment  that  defendant  make  conveyance  to  him  of  the  real 
estate  described.  The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  set  forth  facts  sufficient  to  constitute  a 
cause  of  action.  Demurrer  was  sustained,  and  judgment  entered 
for  the  defendant     Plaintiff  appeals  from  the  judgment. 
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The  qaestion  raised  by  the  record,  and  discaseed  by  coansel, 
is  whether  the  instrumeut  in  writing  pleaded,  and  the  tender 
of  one  thousand  dollars  by  plaintiff  to  defendant,  October  11, 
1889^  are  sufficient  to  entitle  plaintiff  to  a  conveyance  as 
demanded.  No  tender  of  money  or  demand  for  a  deed  was 
made  during  the  ten  days  limited  in  the  original  instruments 
but  were  made  during  the  period  defined  in  the  extension 
indorsed  on  the  instrument. 

A.  C  BoUdnj  for  Appellant. 

The  contract  set  out  in  the  complaint  possesses  all  the  con- 
stituents required  to  invoke-  the  aid  of  a  court  of  equity  to  com- 
pel specific  performance.  The  requirements  of  the  Statute  of 
Frauds  are  met  by  a  note  or  memorandum  of  the  contract, 
expressing  the  consideration  in  writing,  and  subscribed  by  the 
party  by  whom  the  sale  is  to  be  made.  The  description  of  the 
property  is  sufficient.  It  is  only  necessary  that  it  should 
identify  the  property,  or  furnish  the  means  by  which  it  may 
be  done,  by  pointing  to  some  extrinsic  fact  by  whose  aid  the 
ambiguity  may  be  removed.  {Ryan  v.  Davis,  5  Mont.  605.) 
The  following  cases  illustrate  what  has  been  r^arded  as  ade- 
quate certainty  of  description  in  contracts  affecting  real  prop- 
erty :  Eggleslon  v.  Wagner,  46  Mich.  618 ;  Tollman  v.  Franklin^ 
14  N.  Y.  584;  Hurley  v.  Braum,  98  Mass.  545;  96  Am.  Dec. 
671;  Soanlan  v.  Geddea,  112  Mass.  15;  SkUer  v.  Smith,  117 
Mass.  96;  Doty  v.  WUder,  15  111.  411;  60  Am.  Dec.  756; 
Nichols  V.  Johnson,  10  Conn.  192;  Waring  v.  Ayres,  40  N.  Y. 
357.  Contracts  of  this  character  constitute  a  recognized  excep- 
tion to  the  rule  requiring  mutuality  of  obligation  or  remedy. 
(Waterman  on  Specific  Performance,  §  200;  Pomeroy  on  Con- 
tracts, §  169,  n.  1,  §  170;  Schroeder  v.  Oemeinder,  10  Nev.  355; 
Perkins  v.  HadsM,  50  111.  217;  Johnsm  v.  Trippe,  33  Fed. 
Bep.  530.)  It  is  questioned  whether  they  can  be  called  an 
exception  to  the  rule  respecting  mutuality,  since  that  element  is 
supplied  by  the  tender  of  the  purchase  price  or  the  bringing 
of  a  suit  for  specific  performance  on  the  part  of  the  vendee. 
(Waterman  on  Specific  Performance,  supra;  Woodruff  v.  Wood" 
ruff,  44  N.  J.  Eq.  349;  Emns  v.  Qordm,  49  N.  H.  444;  Seim 
V.  Stofc,  7  Ves.  275;  MaT&n  v.  ififo^  2  Jacob  &  W.  413; 
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SMrley  v.  Shirley^  7  Blackf.  452»;  Qcison  v.  Baileyy  14  Johns. 
484.)  A  proposition  in  writing  to  sell  lands  at  a  certain  price, 
if  taken  within  a  certain  time,  is  a  continuing  offer  which  may 
be  retracted  at  any  time^  but  if^  not  being  retracted,  it  is  accepted 
within  the  time,  such  offer  and  acceptance  constitute  a  valid 
contract,  the  specific  performance  of  which  may  be  enforced  by 
a  bill  in  equity.  {Boston  &  Maine  R.  R.  Co.  v.  Bartletty  3  Cush. 
224;  Bradford  v.  Foster,  87  Tenn.  8.)  The  Montana  cases 
{Ryan  v.  Dunphy,  4  Mont  342;  Mayger  v.  Cruse,  5  Mont.  485; 
Jhide  V.  Fordy  8  Mont.  233)  that  seem  to  support  the  opposite 
view  can  easily  be  distinguished.  In  all  of  these  cases  the 
expressions  of  the  court  concerning  mutuality  of  obligation  are 
the  merest  obiter  dicta.  Where  a  party  receives  a  consideration 
for  an  agreement  to  sell  property  within  a  certain  time  for  a 
certain  price,  and  the  obligee  tenders  the  price  within  the  time, 
the  obligor  cannot  escape  performance  by  urging  that  the  obligee 
was  not  obliged  to  pay  it.  Judge  Pomeroy,  who  does  not  look 
with  favor  upon  what  he  calls  unilateral  contracts,  is  neverthe- 
less compelled  to  concede  that  the  principle  contended  for  by 
the  plaintiff  here  is  'Mn  conformity  with  the  overwhelming 
weight  of  judicial  authority.'' 

McOutcheon  &  Mchxtire,  for  Respondent. 

The  second  agreement,  written  upon  the  first  one,  constitutes 
the  contract  upon  which  appellant  brings  this  action.  It  is  in 
all  respects  an  entirely  new  contract.  The  time  of  the  other 
had  expired,  and  the  minds  of  the  parties  met  in  a  distinct  and 
separate  agreement.  This  being  true,  we  submit  that  it  is  clearly 
within  pur  Statute  of  Frauds  in  that  it  expresses  no  consider- 
ation whatever,  and  a  contract  without  consideration  is  void. 
(Comp.  Stats,  p.  652,  §  219;  Jones  v.  HoUiday,  11  Tex.  412; 
62  Am.  Dec.  487;  Brown  v.  Adams,  1  Stew.  51;  18  Am.  Dec. 
36;  Sears  v.  Brink,  3  Johns.  210;  3  Am.  Dec.  475.)  Our 
statute,  which  provides  that,  "every  contract  ....  for  the 
sale  of  any  lands,  or  interest  in  lands,  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandum  thereof  expressing 
the  consideration  be  in  writing,  and  be  subscribed  by  the  party 
by  whom  the  sale  is  to  be  made,''  should  be  construed  to 
imperatively  demand  a  consideration  for  every  contract  of  this 
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character.  It  will  be  seen  by  an  examination  of  the  first  con- 
tract^ and  the  one  on  which  this  action  is  brought,  that  they 
are  identical  in  the  privilege  conferred  upon  the  appellant. 
Both  confer  on  him  the  privilege  of  an  option  on  certain  real 
estate  for  the  period  of  ten  days;  and  we  maintain  that  it  is 
necessary  that  each  express  some  consideration  on  its  face. 
That  the  last  expresses  no  consideration  shows  conclusively  that 
it  is  within  the  Statute  of  Frauds.  {Thacher  v.  Dinsmore,  5 
Mass.  299;  4  Am.  Dec.  61.)  Appellant  seeks  a  specific  per- 
formance of  the  contract  or  option  referred  to.  To  obtain  such 
relief  he  must  allege  such  facts  as  bring  his  case  within  the 
principles  of  equitable  jurisdiction.  This  he  has  not  done  or 
attempted  to  do.  For  aught  that  appears  in  the  complaint,  he 
has  a  complete  and  adequate  remedy  at  law  for  any  damages 
he  may  have  sustained  by  reason  of  any  act  of  respondent. 
He  has  not  alleged  that  his  position  is  such  that  an  action  at 
law  for  damages  will  not  afibrd  him  adequate  relief.  (Browne 
on  Statute  of  Frauds,  §  452 ;  Dude  v.  Ford,  8  Mont.  240.)  It 
is  a  well^-established  principle  in  equity  that  specific  performance 
will  not  be  decreed  in  any  case  where  an  adequate  remedy  at 
law  will  lie.  "Courts  of  equity  were  created  to  supply  defects 
in  proceedings  at  common  law.'*  (Story  on  Equity  Jurispru- 
dence, §§  49,  54.)  "  Equity  is  the  correction  of  that  wherein 
the  law  by  reason  of  its  universality  is  deficient.^'  This  recog- 
nized rule  is  laid  down  with  distinctness  in  Jones  v.  Newhall, 
115  Mass.  244;  15  Am.  Rep.  97,  and  cases  there  cited.  Even 
if  this  memorandum  on  which  this  action  is  brought  were  a  per- 
fect contract,  with  sufficient  consideration,  and  not  within  the 
Statute  of  Frauds,  the  appellant  still  would  have  no  equitable 
relief,  for  he  has  a  complete  and  adequate  remedy  at  law  which 
bars  him  from  praying  for  a  specific  performance.  {Fowler  v. 
Marshall,  29  Kan.  665;  Bird  v.  Logan,  35  Kan.  228.)  But 
supposing  this  to  have  been  a  valid  contract  to  which  the  plaint- 
iff was  a  party,  and  based  upon  a  good  consideration,  a  bill  in 
equity  is  not  the  remedy  for  enforcing  it,  the  remedy  at  law  for 
its  violation  being  full,  complete,  and  adequate.  {Strasburg 
R.  R.  Co.  v.  Echiemacht,  21  Pa.  St.  220;  60  Am.  Dec.  49.) 
The  complaint  is  fatally  defective  in  not  alleging  that  it  is 
within  the  power  of  defendant  to  comply  with  a  decree  for 
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specific  performance.  This  is  an  essential  allegation.  {Joseph 
V.  Holiy  37  Cal.  256,  257.)  Tlie  contract  or  option  in  this 
case  is  unilateral.  There  is  no  mutuality  in  it.  It  binds  Leiser 
but  not  Ide.  Upon  it  Leiser  could  not  have  recovered  had  he 
sued  Ide.  "This  feature  of  the  contract  must  be  made  to 
appear  i;?henever  a  decree  for  specific  performance  is  sought,  or 
else  the  relief  will  be  denied.  A  party  not  bound  by  the  agree- 
ment itself  has  no  right  to  call  upon  the  court  to  enforce  per- 
formance against  the  other  contracting  party  by  expressing  his 
willingness  in  his  bill  to  perform  his  part  of  the  agreement'' 
{DvAiie  V.  Fordy  8  Mont.  240 ;  Mayger  v.  Oi'use^  5  Mont.  497 ; 
Ryan  v.  Dunpliy,  4  Mont.  354;  Pomeroy  on  Specific  Perform- 
ance, §§  163, 164.)  Possibly,  as  contended  by  appellant, "  where 
a  party  receives  a  consideration  for  an  agreement  to  sell  prop- 
erty within  a  certain  time,  for  a  certain  price,  the  obligor  cannot 
escape  performance  by  urging  that  the  obligee  was  not  obliged 
to  pay  it,"  is  better  doctrine  than  that  announced  in  the  Montana 
cases ;  but  it  is  not  alleged  in  this  case  that  a  consideration  was 
received  for  the  option  dated  October  3, 1889;  nor  does  it  state 
either  price  or  time.  It  is  the  merest  nudum  pcustum,  {Bean  v. 
Burbank,  16  Me.  458 ;  Gordon  v.  Darnell,  5  Colo.  302;  Johnston 
V.  Tnppe,  33  Fed.  Rep.  630.) 

De  Witt,  J.  —  For  convenience  of  terms  we  will  designate 
the  original  document  pleaded  as  the  first  instrument,  and  the 
option  therein  as  the  first  option,  and  the  indorsement  extend- 
ing the  time  as  the  second  instrument  and  option.  We  will 
not  discuss  the  validity  of  the  first  instrument  as  a  foundation 
for  an  action  for  specific  performance.  We  will  assume,  for 
the  purpose  of  this  decision,  that  it  is  good.  The  option 
assumed  to  be  granted  therein  was  not  exercised  within  the 
time  limited,  and  expired  October  4th.  The  consideration  for 
this  option  was  one  dollar;  whether  paid  by  Ide  to  Leiser,  or  still 
a  debt  owing  from  Ide  to  Leiser,  is  immaterial.  That  consider- 
ation was  exhausted  by  the  expiration  of  the  option  on  October 
4th.  Ide  paid  his  money,  the  one  dollar,  and  received  his  goods, 
the  option.  Leiser  took  the  one  dollar,  and  delivered  a  con- 
sideration therefor,  viz.,  the  option.  The  transaction  was  com- 
plete, and  the  terms  performed  by  each  party  to  the  agreement 
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We  come  to  the  second  instrument  and  option.  No  consider* 
ation  is  named  therein^  specifically  or  by  reference.  The  con- 
sideration for  the  first  option  cannot  do  service  for  the  second. 
That  consideration  was  fanctua  officio  in  the  first  instrument 
A  consideration  determined  by  the  parties  to  be  the  consider- 
ation for  the  sale  of  one  article  on  one  day^  and  so  declared  in 
writing^  cannot,  in  the  face  of  such  declaration,  be  construed 
by  the  court  as  a  consideration  for  the  sale  of  another  article  on 
another  day.  The  first  ten  days'  option  was  a  thing  of  value, 
and  paid  for  as  such.  The  second  was  another  separate  valu- 
able article.     Was  there  any  consideration  for  its  sale? 

We  believe  some  definitions  and  distinctions  will  aid  this 
discussion.  There  may  be  firdy  a  sale  of  lands;  second^  an 
agreement  to  sell  laud ;  and  third^  what  is  popularly  called  an 
option.  The  first  is  the  actual  transfer  of  title  from  grantor  to 
grantee,  by  appropriate  instrument  of  conveyance.  The  second 
is  a  contract  to  be  performed  in  the  future,  and,  if  fulfilled, 
results  in  a  sale.  It  is  a  preliminary  to  a  8ale,'and  is  not  the 
sale.  Breaches,  rescission,  or  release  may  occur,  by  which  the 
contemplated  sale  never  takes  place.  The  third,  an  option, 
originally,  is  neither  a  sale,  nor  an  agreement  to  sell.  It  is 
simply  a  contract,  by  which  the  owner  of  property  (real  estate 
being  the  species  we  are  now  discussing)  agrees  with  another 
person  that  he  shall  have  the  right  to  buy  his  property,  at  a 
fixed  price,  within  a  time  certain.  He  does  not  sell  his  land; 
he  does  not  then  agree  to  sell  it ;  but  he  does  then  sell  some- 
thing,  viz.,  the  right  or  privilege  to  buy  at  the  election,  or 
option,  of  the  other  party.  The  second  party  gets  in  prasaenii, 
not  lands,  or  an  agreement  that  he  shall  have  lands,  but  he  does 
get  something  of  value,  that  is  the  right  to  call  for  and  receive 
lands  if  he  elects.  The  owner  parts  with  his  right  to  sell  his 
lands  (except  to  the  second  party)  for  a  limited  period.  The 
second  party  receives  this  right,  or  rather,  from  his  point  of 
view  he  receives  the  right  to  elect  to  buy.  That  which  the 
second  party  receives  is  of  value,  and  in  times  of  rapid  infla- 
tions of  prices,  perhaps  of  great  value.  A  contract  must  be 
supported  by  a  consideration,  whether  it  be  the  actual  sale  of 
lands,  an  agreement  to  sell  lands,  or  the  actual  sale  of  the  right 
to  demand  the  conveyance  of  lands.    A  present  conveyance 
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of  lands  is  an  ezecated  contract  An  agreement  to  sell  is 
an  executory  contract.  The  sale  of  an  option  is  an  executed 
contract.  That  is  to  say,  the  lands  are  not  sold.  The  contract 
is  not  executed  as  to  them,  but  the  option  is  as  completely  sold 
and  transferred  in  prasserUi  as  a  piece  of  personal  property 
instantly  delivered  on  payment  of  the  price.  Now  this  option, 
this  article  of  value  and  of  commerce,  must  have  a  consider- 
ation to  support  its  sale.  As  it  is  distinct  from  a  sale  of  lands, 
or  an  agreement  to  sell  lands,  so  its  consideration  must  be  dis- 
tinct; although  if  a  sale  of  the  lands  afterwards  follows  the 
option,  the  consideration  for  the  option  may  be  agreed  to  be 
applied,  and  often  is  as  a  part  payment  on  the  price  of  the 
lauds.  But  there  must  be  some  consideration  upon  which  the 
finger  may  be  placed,  and  of  which  it  may  be  said,  this  was 
given  by  the  proposed  vendee  to  the  proposed  vendor  of  the 
lands,  as  the  price  for  the  option,  or  privilege  to  purchase. 
We  have  been  led  into  this  endeavor  to  make  clear  our  views 
of  these  distinctions,  because,  in  the  argument,  counsel  did  not 
seem  to  give  them  as  much  weight,  as  they  seem  to  us  to 
demand.  We  refer  to  the  following  authorities:  Gordon  v. 
Darnell,  5  Colo.  302;  Bradford  v.  Foster,  87  Tenn.  4;  Boston 
&  M.  R.  jB,  Cb.  V.  Barilett,  3  Cush.  224;  Bean  v.  Burbank, 
16  Me.  458 ;  33  Am.  Dec.  681 ;  De  RvUe  v.  MvMrow,  16  Cal. 
605;  Johnston  v.  Trippe,  33  Fed.  Rep.  530;  Thompson  v.  Dill, 
30  Ala.  444;  Mers  v.  FranMin  Ins.  Cb.  68  Mo.  127;  Thome 
V.  Deas,  4  Johns.  84;  Burnet  v.  Bisco,  4  Johns.  235;  Lees  v. 
Whitcomb,  5  Bing.  34;  Bishop  on  Contracts,  §§  77,  78;  J/c- 
D<mald  v.  Bewick,  61  Mich.  79;  Schroeder  v.  Gemeinder,  10 
Nev.  355;  Woodruff  v.  Woodruff,  44  N.  J.  Eq.  855;  Perkins 
V.  Hadsell,  50  111.  216;  Waterman  on  Specific  Performance, 
§  200. 

Examine  the  two  options  granted  in  the  case  before  us.  L. 
sold  I.  an  option  for  ten  days  from  September  24th,  for  one 
dollar.  He  then  gives  an  option  for  another  ten  days  from 
October  3d,  for  what?  For  nothing.  L.  transfers  this  option, 
this  incorporeal  valuable  something,  for  nothing.  The  trans- 
fer of  the  option  was  nudum  pactum,  and  void.  But  the 
point  just  discussed,  being  conceded,  appellant  still  contends 
that  this  second  instrument,  or  option,  was  a  continuing  ofier 
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to  sell,  at  a  given  prioe,  and  was  accepted  by  respondent  before 
retracted;  and  that  such  acceptance  evidenced  by,  and  accompa- 
nied with^  the  tender  of  the  price  and  demand  for  a  deed,  con- 
stitute an  agreement  to  sell  land,  which  may  be  enforced  in 
equity.  We  leave  behind  now  our  views  of  options,  and  con- 
sideration therefor,  and  meet  a  wholly  different  proposition. 

Heading  the  two  instruments  together,  we  find  that  on  October 
3d,  L.  extended  to  I.  an  offer  to  sell  his  lands  at  the  price  of 
one  thousand  dollars.  There  was  no  consideration  for  the  offer, 
and  it  could  have  been  nullified  by  L.  at  any  time  by  with- 
drawal. But  it  was  accepted  by.  I.,  while  outstanding,  the 
price  tendered,  and  deed  demanded.  It  must  be  plain,  from 
the  previous  discussion,  that  we  do  not  hold  that  the  offer,  when 
madey  or  at  any  moment  before  acceptance,  was  a  sale  of  lands, 
an  agreement  to  sell  lands,  or  an  option.  But  upon  acceptance 
and  tender,  was  not  a  contract  completed?  If  one  person  offers 
to  another  to  sell  his  property  for  a  named  price,  and  while 
the  offer  is  unretracted,  the  other  accept,  tenders  the  money, 
and  demands  the  property,  that  is  a  sale.  The  proposition  is 
elementary.  The  property  belongs  to  the  vendee,  and  the 
money  to  the  vendor.  Such  is  precisely  the  situation  of  the 
parties  herein.  L.  offered  to  sell  for  one  thousand  dollars.  I. 
accepted,  tendered  the  price,  and  demanded  the  property.  Every 
element  of  a  contract  was  present,  parties,  subject-matter,  con- 
sideration, meeting  of  the  minds,  and  mutuality.  And  as  to 
the  matter  of  mutuality,  we  are  now  beyond  the  defective 
option.  We  have  simply  an  offer  at  a  price,  acceptance,  pay- 
ment, or  tender,  and  demand.  That  this  was  a  valid  contract 
we  cannot  for  a  moment  doubt. 

In  discussing  a  transaction  of  this  nature,  in  Gordon  v. 
Damdl,  5  Colo.  304,  Beck,  O.  J.,  in  a  clear  opinion,  says: 
''Its  legal  effect  is  that  of  a  continuing  offer  to  sell,  which  is 
capable  of  being  converted  into  a  valid  contract  by  a  tender  of 
the  purchase  money,  or  performance  of  its  conditions,  whatever 
they  may  be,  within  the  time  stated,  and  before  the  seller  with- 
draws the  offer  to  sell."  Lurton,  J.,  in  Bradford  v.  Foster,  87 
Tenn.  8,  says:  '^ Before  acceptance,  such  an  agreement  can  be 
regarded  only  as  an  offor  in  writing  to  sell  upon  specified  terms 
the  lands  referred  to.    Such  an  offer  if  based  upon  no  consider- 
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atioD^  could  be  withdrawn  by  the  seller  at  any  time  before 
acceptance.  It  is  the  acceptance  while  outstanding,  which  gives 
an  option  not  given  upon  a  consideration  vitality/'  In  Boston 
&  if.  R.  B.  Go.  V.  BartleU,  3  Gush.  227,  we  find  the  following  by 
Fletcher,  J. :  '^  In  the  present  case,  though  the  writing  signed 
by  the  defendants  was  but  an-  offer,  and  an  offer  that  might  be 
revoked,  yet  while  it  remained  in  force,  and  unrevoked,  it  was 
a  continuing  offer  during  the  time  limited  for  acceptance;  and, 
during  the  whole  of  that  time,  it  was  an  offer  every  instant, 
but  as  soon  as  it  was  accepted,  it  ceased  to  be  an  offer  merely, 
and  then  ripened  into  a  contract.^'  This  case  readily  distin- 
guishes Bean  v.  Burbanky  16  Me.  458,  which  may  seem  to  hold 
a  contrary  doctrine.  It  also  repudiates  Cooke  v.  Oxleyy  3  Term 
Rep.  653,  and  claims  that  the  English  case  is  said  to  be  inac- 
curately reported,  and,  in  any  event,  entirely  disregarded  in  the 
later  decisions.  (See,  also,  De  Butte  v.  MiUdrow,  16  Cal.  505; 
Thompson  v.  jDtZ/,  30  Ala.  444 ;  Goodpaster  v.  Porter ^  11  Iowa, 
161 ;  VassauU  v.  Edwards,  43  Cal.  458 ;  Black  v.  Woodrow,  39 
Md.  194;  Bishop  on  Contracts,  §§  77,  78;  Woodnf  y.  Wood-- 
ruff,  44  N.  J.  Eq.  355;  Shirley  v.  Shirley,  7  Blackf.  451; 
PerkiTis  v.  Hadsdl,  50  111.  216;  L(neher  v.  Ccmnit,  36  Wis. 
176;  Pomeroy  on  Contracts,  §  169,  n.  1.)  We  cannot  but  con- 
clude that  the  transaction  in  the  case  at  bar  constituted  a  valid 
contract,  upon  which  specific  performance  may  be  had. 

But,  conceding  that  the  contract  is  per  se  good,  it  is  urged 
that  it  is  void  under  the  Statute  of  Frauds.  The  statute  is  as 
follows :  "  Every  contract  for  the  leasing  for  a  longer  term  than 
one  year,  or  for  the  sale  of  any  lands,  or  interest  in  lands,  shall 
be  void,  unless  the  contract,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  be  in  writing,  and  be  sub- 
scribed by  the  party  by  whom  the  lease  or  sale  is  to  be  made.'^ 
(Comp.  Stats.  §  210,  p.  652.) 

It  is  argued  that  the  contract  could  not  be  enforced  against 
the  plaintiff,  if  he  were  the  party  sought  to  be  charged,  as  he 
has  not  signed  the  instrument  in  writing,  and  that  if  it  cannot 
be  invoked  against  the  plaintiff,  by  reason  of  the  Statute  of 
Frauds,  it  also  cannot  be  urged  against  the  defendant.  But 
our  statute  does  not  require  the  writing  to  be  signed  by  the 
party  sought  to  be  charged,  but  only  by  the  party  by  whom  the 
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sale  is  to  be  made.  We  have  these  facts :  the  party  by  whom 
the  sale  was  to  be  made,  L.,  signed  the  memorandum  express- 
ing the  consideration;  the  buyer  accepted.  Not  only  was  the 
contract  complete,  but  the  statute  was  satisfied.  {Bean  v.  Bur^ 
banky  16  Me.  468;  33  Am.  Dec.  681;  VassauU  v.  Mwards,  43 
Cal.  458 ;  Shirley  v,  Shirley,  7  Blackf.  452 ;  Champlin  v.  Parish^ 
11  Paige,  406;  dason  v.  Bailey y  14  Johns.  484;  Lcmher  v. 
Omviiy  36  Wis.  176.)  We  believe  that  this  discussion  leaves  it 
dear  that  these  views  are  not  in  conflict  with  Ryan  v,  Dunphy, 
4  Mont.  342;  Mayger  v.  Crusej  5  Mont.  485;  Ducie  v.  Ford, 
8  Mont.  233.  The  demurrer  on  the  point  just  investigated 
should  have  been  overruled. 

On  behalf  of  the  demurrer,  it  is  again  argued  that  the  com- 
plaint is  defective,  in  that  it  does  not  state  that  the  plaintiff 
has  no  complete  and  adequate  remedy  at  law  in  damages.  It  is 
undoubtedly  the  general  rule  that  "in  suits  for  specific  perform- 
ance, the  party  complaining  must  not  only  show  the  acts  relied  on' 
as  part  performance,  his  willingness  and  ability  to  perform  his 
part  of  the  contract,  but  it  must  also  ap{)ear  that  his  position  is 
such  that  an  action  at  law  for  damages  will  not  afford  him  an  ade- 
quate relief."  {Diune  v.  Ford,  8  Mont.  240.)  But  actions  for 
the  conveyance  of  real  estate  are  an  exception,  or  perhaps  not  an 
exception,  but  rather  the  presumption  exists,  from  the  nature  of 
the  case,  that  damages  are  not  adequate  relief.  In  Baumann  v. 
Pinckney,  118  N.  Y.  604,  the  court  says  (Vann,  J.) :  "  Thus  it 
happened  that  the  court  directed  that  the  complaint  should  be 
dismissed  ....  because  the  plaintiff  had  an  adequate  remedy 
at  law.  According  to  a  long  and  unbroken  line  of  decisions,  the 
latter  ground  is  clearly  untenable.  As  early  as  1835  it  was  said 
by  Chancellor  Walworth  that  a  suit  in  equity  against  the  vendee 
to  compel  a  specific  performance  of  a  contract  to  purchase  land 
had  always  been  sustained  as  a  part  of  the  appropriate  and 
acknowledged  jurisdiction  of  a  court  of  equity,  although  the 
vendor  has  in  most  cases  another  remedy,  by  an  action  at  law 
upon  the  agreement  to  purchase; .  .  .  .  the  right  of  the  vendee 
to  maintain  specific  performance  is  too  well  settled  to  require 
further  discussion."  (And  see  cases  there  cited.  See,  also, 
Pomeroy's  Equity  Jurisprudence,  §§  221,  1402;  Story  on 
Equity  Jurisprudence,  §  746.)    We  are  of  opinion  that  the 
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demurrer  on  this  ground  also  should  have  been  overruled. 
We  are  again  asked  to  sustain  the  demurrer^  for  the  reason 
that  the  complaint  does  not  allege  that  it  is  within  the  power 
of  the  defendant  to  make  the  conveyance,  in  pursuance  to  a 
decree  of  the  court  so  requiring  him ;  that  is  to  say,  the  com- 
plaint should  allege  that  the  defendant  was  still  at  the  time  of 
filing  the  complaint,  the  owner  of  the  land.  The  incapacity  of 
the  defendant  to  perform,  to  be  an  excuse,  must  exist  at  the 
time  of  the  hearing.  If  he  did  not  possess  the  subject-matter 
at  the  time  of  making  the  contract,  this  does  not  constitute 
legal  impossibility,  if  he  acquired  it  subsequently,  at  or  before 
the  hearing.  (Pomeroy's  Equity  Jurisprudence,  §  1405,  n.  1, 
cases  cited.)  We  do  not  now  know  what  may  be  made  to 
appear  on  the  hearing.  That  is  not  reached.  We  examine 
now  only  a  demurrer  to  the  complaint,  which  confesses  all  the 
facts  alleged  in  the  complaint.  The  complaint  alleges  that  the 
defendant  was  the  owner  on  September  24th,  when  he  executed 
the  writing.  He  has  never  withdrawn  his  offer  to  sell.  The 
offer  ripened  into  a  contract  October  11th.  The  complaint  was 
filed  the  same  day.  If  a  person  having  executed  a  contract  for 
the  sale  of  lands,  knowingly  executes  any  other  agreement  to 
sell  or  dispose  of  the  same  lands  to  another  person,  he  is  guilty 
of  a  felony.  (§  200,  Crim.  Laws.)  Must  the  complaint  allege 
that  defendant  has  not  committed  a  felony?  If  defendant  has 
parted  with  the  land  ad  interim,  it  is  a  fact  peculiarly  within 
his  own  knowledge;  knowledge  which  it  may  well  be  impossi- 
ble to  come  to  the  plaintiff. 

'^  It  must  be  that  in  an  action  of  this  kind  the  complaint 
must  make  a  case  in  which  the  defendant  is  at  least  able  to  per- 
form." {Joseph  V.  HoUy  37  Cal,  256.)  Elliot,  C.  J.,  in  OottreU 
V.  CoUrelly  81  Ind.  88,  says;  "The  principal  objection  urged 
against  it  (the  complaint)  is  that  the  first  paragraph  does  not 
allege  that  the  ancestor  of  the  appellants  had  any  title  to  the 
property  which  it  is  alleged  he  agreed  to  convey,  and  is  therefore 
bad.  There  are  facts  stated  which  show  title  in  the  decedent. 
•  •  •  •  If  the  appellee  is  content  with  such  title  as  a  convey- 
ance from  the  heirs  of  the  deceased  vendor  will  convey,  the 
appellants  should  not  be  allowed  to  prevent  him  from  securing 
it.     The  ancestor  had  bargained  away  all  the  title  he  had,  and 
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wbether  that  was  much  or  little,  the  appellee's  contract  vested 
in  him  the  right  to  have  that  for  which  he  had  contracted.  It 
cannot  be  of  importance  to  appellants  whether  that  title  was 
perfect  or  imperfect,  for  the  appellee  has  a  right  to  it,  whatever 
its  character  may  be.  If  he  is  satisfied  they  cannot  complain, 
for  it  never  descended  to  them,  but  had  vested  in  the  appellee, 
prior  to  the  death  of  their  ancestor." 

In  the  case  before  us  the  plaintiff  could  preserve  the  status 
in  quoy  against  innocent  purchasers  from  the  defendant  by  filing 
a  notice  of  lis  pendens.  It  is  not  necessary  to  say  what  might 
be  our  views  upon  the  question  of  the  inability  of  the  defend- 
ant to  perform  on  the  appearance  of  further  facts  at  the  hear- 
ing. We  are  of  the  opinion  under  all  the  circumstances  of  this 
case  that  the  complaint  shows  a  prima  facie  case  as  to  this 
point,  and  that  the  demurrer  in  this  behalf  should  be  over- 
ruled. These  views  seem  to  us  to  be  the  exercise  of  a  sound 
discretion.  {Schroeder  v.  Oemeindery  10  Nev.  369;  Pomeroy's 
Equity  Jurisprudence,  §§  860,  1404.) 

The  judgment  of  the  District  Court  ia  reversed,  and  the 
cause  is  remanded,  with  directions  to  that  court  to  overrule  the 
demurrer. 

Blake,  C.  J.,  and  Harwood,  J,,  concur. 


SCHOOL  DISTRICT  NUMBER  SEVEN,  Appellant,  v. 
PATTERSON  et  al.,  Respondents. 

Sgeool  VLovw:^-^ Statutory  oonstruction.'— Section  1886  of  the  Montana  School 
Law,  fifth  division,  Compiled  Statutes,  makes  it  the  duty  of  the  district  clerk 
to  take  annually  *'  an  exact  census  of  all  children  residing  in  the  district.  Chil- 
dren absent  from  home  attending  private  schools  to  be  included  in  the  census 
list  of  the  district  where  their  parents  reside."  Sections  1869  and  1907  empower 
the  county  superintendent  to  apportion  all  school  moneys  to  the  school  district! 
in  proportion  to  the  number  of  school  census  children  as  shown  by  the  returns 
of  the  district  clerk.  In  the  case  at  bar  certain  children  were  returned  by  the 
district  clerk  as  of  one  district,  while  their  fathers  resided  in  another  district 
The  county  superintendent  transferred  these  children  to  the  districts  where 
their  fathers  had  residence,  and  apportioned  the  school  moneys  accordingly. 
Beld,  that  the  exact  census  required  by  law  could  not  include  any  person  whose 
legal  residence  was  elsewhere,  and  the  transfer  and  apportionment  were  proper. 

Appeal  from  Sixth  Judicial  Distridy  Gallatin  Oomdy. 
Vol.  X.— 2. 


18  SoHOOL  District  No,  7  v.  Patterson.    [July  T., 

Judgment  was  rendered  for  the  defendants  below  by  Lid- 
dell,  J. 

Luce  &  Luoe,  for  Appellant. 

Vtvion  &  OochriUy  for  Respondents. 

Blake,  C.  J. — This  action  was  commenced  by  School  Dis- 
trict No.  7,  county  of  Gallatin,  Territory  of  Montana,  against 
the  treasurer  of  said  county,  to  enjoin  him  from  paying  to  cer- 
tain school  districts  the  sums  of  money  which  are  specified  in 
the  complaint,  and  obtain  a  decree  for  the  payment  thereof  to 
the  plaintiff.  The  districts  which  might  be  affected  by  the 
judgment  were  made  parties  and  answered.  The  evidence, 
concerning  which  there  is  no  conflict,  establishes  these  facts. 
The  clerk  of  said  School  District  No.  7,  enumerated  between 
the  twentieth  and  thirtieth  days  of  November,  1888,  the  chil- 
dren between  the  ages  of  four  and  twenty-one  years,  who  are 
described  in  the  pleadings,  and  boarded  or  lived  there  with  their 
respective  mothers  in  houses  which  had  been  rented. 

The  fathers  of  these  children  were  bona  fde  residents  of  the 
districts,  who  appear  and  deny  the  right  of  plaintiff  to  recover 
said  moneys.  The  children  were  attending  schools  in  the  school 
district  No.  7,  when  their  names  were  given  to  the  clerk  by 
their  mothers.  The  county  superintendent  of  common  schools 
of  the  county  corrected  the  census  reports  of  the  clerks  of  the 
districts  by  crediting  or  transferring  the  names  of  the  children 
to  the  school  districts  in  which  their  fathers  lived,  and  appor- 
tioned said  moneys  accordingly. 

Two  questions  are  discussed  by  counsel,  and  will  be  consid- 
ered by  the  court.  No  authorities  have  been  cited,  and  the 
parties  differ  respecting  the  construction  of  the  statute  regulat- 
ing the  subject.  Were  the  children  legally  enumerated  by  the 
clerk  of  the  School  District  No.  7?  Did  the  county  superin- 
tendent have  the  power  to  disregard  the  census  which  had  been 
taken  by  this  clerk,  and  apportion  the  school  funds  contrary 
thereto? 

The  following  provisions  of  the  "Montana  School  Law"  are 
applicable  to  this  investigation  : — 

"Sec.  1886.     It  shall  be  the  duty  of  the  district  clerk  to 
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take  annually,  between  the  twentieth  and  thirtieth  days  of  No^ 
yember  of  each  year,  an  exact  census  of  all  children  and  youth 
over  four  and  under  twenty-one  years,  residing  in  the  district, 
and  shall  specify  the  number  and  sex  of  such  children^  and  the 

names  of  their  parents  or  guardians All  children  who 

may  be  absent  from  home  attending  boarding  schools  and  private 
seminaries  of  learning  shall  be  included  by  the  district  clerk 
in  the  census  list  of  the  city,  town,  or  district  in  which  their 
parents  reside,  and  shall  not  be  taken  by  the  district  clerk  of 
the  city,  town,  or  district  where  they  may  be  attending  such 
private  institution  of  learning.  He  shall  make  a  full  report 
thereof  on  the  blanks  furnished  for  that  purpose,  under  oath, 
to  the  county  superintendent,  on  or  before  the  first  day  of 
December  thereafter,  and  deliver  a  copy  to  the  schoortrustees." 

"Sec.  1869.  The  county  superintendent  shall  apportion  all 
school  moneys  to  the  school  districts  in  accordance  with  the 
provisions  of  this  article " 

"Sec.  1907.  All  school  moneys  apportioned  by  county 
superintendents  pf  common  schools  shall  be  apportioned  to  the 
several  school  districts  in  proportion  to  the  numlier  oi  school 
census  children,  between  four  and  twenty-one  years  of  age,  as 
shown  by  the  returns  of  the  district  clerk  for  the  next  preced- 
ing school  census.''  The  statute  makes  the  clerk  liable  for 
neglect  through  which  his  district  shall  fail  to  receive  its  appor- 
tionment of  school  moneys.     (§  1917.) 

"Sec.  1889.  Any  board  of  trustees  shall  have  power  to  make 
arrangements  with  the  trustees  of  any  adjoining  district  for  the 
attendance  of  such  children  in  the  school  of  either  district  as 
may  be  best  accommodated  therein,  and  to  transfer  the  school 
moneys  due  by  apportionment  to  such  children  to  the  district 
in  which  they  may  attend  school." 

"Sec.  1890.  Every  school,  unless  otherwise  provided  by 
special  law,  shall  be  open  for  the  admission  of  all  children 
between  the  ages  of  five  and  twenty-one  years  of  age  residing 
in  that  school  district,  and  the  board  of  trustees  shall  have 
power  to  admit  adults  and  children  not  residing  in  the  district, 
whenever  good  reasons  exist  for  such  exceptions." 

U|X)n  the  trial,  the  county  superintendent  of  common  schools 
testified:  "All  these  children  attend  school  in  said  respective 
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districts  when  they  have  school I  transferred  all  these 

names  to  the  district  in  which  the  father  had  and  made  his 
permanent  residence/'  This  testimony  was  not  contradicted. 
Construing  these  provisions  together  we  are  satisfied  that  the 
"exact  census,"  which  the  clerk  of  a  school  district  is  required  to 
take,  must  be  "  precisely  accurate,"  and  cannot  include  any  person 
whose  legal  residence  is  elsewhere.  The  law  contemplates  that 
children  will  attend  the  schools  within  their  respective  districts, 
and  provides  expressly  for  the  enumeration  of  those  who  are  in 
private  institutions  of  learning.  The  conditions  under  which 
the  attendance  of  children  is  permitted  in  the  public  schools 
of  the  districts  in  which  they  do  not  reside  are  prescribed. 

In  Lamar  v.  Micou,  112  U.  S.  452,  Mr.  Justice  Gray  says  in 
the  opinioh:  **  An  infant  cannot  change  his  own  domicile.  As 
infants  have  the  domicile  of  their  father,  he  may  change  their 
domicile  by  changing  his  own ;  and  after  his  death,  the  mother, 
while  she  remains  a  widow,  may  likewise  by  changing  her 
domicile,  change  the  domicile  of  the  infants;  the  domicile  of 
the  children  in  either  case,  following  the  independent  domicile 
of  their  parent."  (School  Directors  v.  Janiea,  2  Watts  &  S,  568; 
37  Am.  Dec.  525;  Story  on  Conflict  of  Laws,  p.  46.)  In 
Kennedy  v.  Byall,  67  N.  Y.  379,  the  court  observes  that  "  gen- 
erally speaking  domicile  and  residence  mean  the  same  thing." 

The  names  of  the  children  referred  to  in  the  case  at  bar  should 
have  been  placed  upon  the  school  census  of  the  districts  respect- 
ively where  their  fathers  resided.  But  the  appellant  contends 
that  the  county  superintendent  of  the  common  schools  should 
be  controlled  in  the  apportionment  of  said  moneys  by  the  re- 
turns of  the  clerk  of  school  district  No.  7.  This  is  his  duty 
when  there  is  no  error  upon  their  face,  and  his  action  has  not 
been  restrained  by  due  process  of  law.  But  when  the  clerks 
furnish  to  this  officer  full  reports,  similar  to  the  documents 
which  are  found  in  the  transcript,  and  show  that  some  children 
are  the  residents  of  two  distinct  districts,  or  that  the  father  resides 
in  a  district  which  is  diflFerent  from  that  of  his  children,  the  mis- 
takes which  are  apparent  should  be  rectified.  The  county  super- 
intendent is  compelled  to  ascertain  from  the  returns,  if  possible, 
the  number  of  the  school  children  in  each  district  before  the 
apportionraeac  of  the  public  moueys  can  be  made. 
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The  reoord  demonstrates  that  this  officer,  of  whom  the  appel* 
lant  complaiDS,  applied  these  principles  to  the  reports  of  the 
clerks,  and  was  thereby  enabled  to  make  a  lawful  apportion^ 
ment  for  every  district. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with 
costs. 

Habwood,  J.,  and  De  Witt,  J.,  ooncnr. 
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Cbdchiai.  Law —  Grand  larceny —  Varianee  hettoeen  allegation  and  proof. — Under 
Btfction  78,  fourth  diyiBiOQ  of  the  Oompiled  Btatntes,  proTiding  that  the  stealing 
of  certain  Bpecially  described  animals  shall  be  deemed  grand  larceny,  an  indict- 
ment for  stealing  "  one  iron-gray  hone,  a  gelding,"  is  not  supported  by  proof 
of  the  stealing  of  an  animal  described  as  a  horse  or  colt,  and  the  Tarianoe 
between  the  allegation  and  proof  is  fataL 

Appeal  from  Eighth  Judicial  District,  Chateau  Oownty. 

The  defendant  was  tried  before  Benton,  J. 

Statement  of  facts,  prepared  bj  the  judge  delivering  the 
opinion. 

The  defendant  was  indicted  for  grand  larceny.  The  subject 
of  the  larceny  is  described  in  the  indictment  as  ''  one  iron-gray 
horse,  a  gelding,  about  three  years  old,"  etc.  The  proof  on  the 
trial  on  the  part  of  the  prosecution  described  the  animal  alleged 
to  have  been  stolen  as  a  "horse*'  or  "colt''  Each  of  these 
words  were  used  by  the  witnesses.  The  defendant  moved  to 
be  discharged  on  the  ground  of  the  variance  between  the  allega- 
tion and  the  proof,  claiming  that  the  indictment  describes  a 
gelding,  and  the  proof  of  the  larceny  of  a  horse  or  colt  is 
insufficient.  The  record  states  that  all  the  proceedings  are 
therein  contained.  No  witness  for  the  State  testified  that  the 
animal  was  a  gelding.  On  such  evidence  the  defendant  moved 
to  be  discharged.  The  county  attorney  did  not  offer  to  aid 
his  proof  by  showing  that  the  animal  was  a  gelding.  The 
motion  to  discharge  being  denied,  the  defendant  was  convicted^ 
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The  statute  under  which  the  indictmeut  was  drawn  provides : 
**If  any  person  or  persons  shall  steal,  or  with  intent  to  steal, 
shall  take,  carry,  drive,  lead,  or  entice  away  any  mare,  gelding, 
stallion,  colt,  foal,  or  filly,  mule,  or  ass,  ox,  cow,  bull,  stag, 
heifer,  steer,  or  calf,  being  the  property  of  another,  of  what- 
ever value,  he  or  they  shall  be  deemed  guilty  of  grand  larceny,'* 
etc.  (§  78,  Crim.  Law.)  The  first  question  raised  on  the  appeal 
is  whether  the  variance  was  fatal. 

F.  N.  &  8.  H.  Mclntire^  for  Appellant. 

Henri  J.  Haskell,  Attorney-General,  for  the  State,  Respondent. 

De  Witt,  J. — A  horse  is  "a  neighing  quadruped  used  in 
"war,  draught,  and  carriage.*'  (Johns.  Diet.)  Webster  uses  the 
term  in  two  senses:  (1)  Generically,  as  the  animal  simply,  in- 
cluding all  variations  of  age,  sex,  and  condition;  (2)  specially, 
as  indicating  the  male  in  distinction  to  the  female.  We 
believe  that  the  term  has  a  third  sense,  a  popular  sense,  as 
denoting  a  castrated  male  in  distinction  to  a  stallion.  The 
indictment  is  carelessly  drawn.  It  describes  the  animal  as  "un 
iron-gray  horse,  a  gelding."  A  "gelding"  is  a  fully  castrate<l 
horse,  in  distinction  to  a  "stallion,"  who  is  possessed  of  all  his 
parts,  and  a  "ridgling,"  which  is  deprived  of  half  of  them. 
How  the  pleader  used  the  word  "horse"  in  the  indictment  we 
can  determine  only  from  the  context.  If  he  employed  it  in 
the  first  sense,  generically,  then  the  word  "gelding"  following, 
defined  and  specialized  the  general  term,  and  indicated  the 
variety  of  "horse"  intended,  to  wit,  a  gelding,  and  the  alle- 
gation amounts  to  a  charge  of  stealing  a  gelding.  If  the  word 
"horse"  were  used  in  the  second  sense,  it  is  equivalent  to 
alleging  that  the  animal  was  a  male,  and  then  by  adding  the 
word  "gelding,"  describing  the  kind  of  a  male,  that  is,  a  "geld- 
ing," in  distinction  to  a  "  stallion."  Again,  if  the  word  "horse" 
be  employed  in  its  most  restricted  sense,  as  meaning  a  castrated 
animal  of  the  species,  we  have  simply  the  description  of  a  geld- 
ing. We  conclude  that  the  indictment  describes  the  larceny  of 
a  gelding.  Is  the  charge  proved  by  evidence  of  the  stealing  of 
a  "colt"  or  "horse"? 

The  statute  is  a  special  one,  making  the  taking  of  certain 
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animals  grand  larceny,  without  regard  to  the  amount  of  the 
value.  Statutes  similar  to  this  one  use  the  descriptive  terms 
"horse,  mare,  gelding,  colt,  filly,  ass,"  etc.  Our  statute  omits 
the  word  "horse."  In  the  statutes  employing  this  word,  as  a 
description  of  one  of  the  subjects  of  larceny,  "horse"  means 
the  unaltered  male  animal.  (See  cases  infra.)  Our  statute  sup- 
plies that  term  so  used  by  the  word  "stallion."  In  the  States 
having  the  statutes  referred  to,  it  is  held  that  an  indictment  for 
stealing  a  horse  is  not  supported  by  evidence  of  larceny  of  a 
gelding,  and  vice  versa.  {Hooker  v.  State,  4  Ohio,  348 ;  State 
V.  Buckles,  26  Kan.  237;  Turley  v.  State,  3  Humph.  323; 
Jordt  V.  State,  31  Tex.  571 ;  98  Am.  Dec.  550;  Banks  v.  StaU, 
28  Tex.  644;  Brisco  v.  i^te,  4  Tex.  App.  219;  30  Am.  Rep. 
162;  and  Texas  cases  cited  in  Bishop  on  Statutory  Crimes, 
§  248,  n.  5;  Wharton's  Criminal  Evidence,  §  124;  Wharton's 
Precedents  on  Indictments,  415,  n.  a;  State  v.  lioyster,  65 
N.  C.  539;  StaU  v.  Plunket,  2  Stew.  569.)  Applying  the 
doctrines  of  those  cases  to  the  descriptive  words  used  in  our 
statute,  an  indictment  for  the  larceny  of  a  stallion  would  fail 
on  proof  of  the  taking  of  a  gelding,  and  vice  versa.  In  the 
case  at  bar  the  larceny  alleged  is  of  a  "gelding."  The  proof 
is  of  a  "horse," — something  not  included  in  the  special  statute 
describing  the  subjects  of  larceny  within  the  purview  of  its 
special  provisions.  When  the  witnesses  testified  about  a  horse, 
they  meant  to  describe  something,  but  what  was  in  their  minds 
their  words  do  not  disclose.  If  they  used  the  word  in  the  first 
sense  indicated  above  they  meant  "a  neighing  quadruped  used 
in  war,  draught,  and  carriage,"  including  not  only  males  and 
females,  but  males  possessed  of  all  of  the  gifls  of  nature,  or 
deprived  of  such  endowments  by  the  art  of  man,  and  stall- 
ions, geldings,  ridglings,  and  mares,  old  and  young,  grown  and 
colts.  If  the  witnesses  confined  the  term  to  the  second  defini- 
tion of  "  horse,"  which  we  have  shown  obtains,  they  testified 
about  a  "stallion."  If  they  employed  the  word  in  the  third 
and  most  restricted  sense,  they  may  have  intended  a  "gelding." 
But  there  is  nothing  to  indicate  that  such  was  the  signification. 
Thus,  in  the  indictment,  we  have  the  description  of  one  definite 
well-known  object;  in  the  proof,  a  term  which  may  be  applied 
to  a  half-dozen  different  objects.     The  matter  is  not  aided  if 
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we  take  the  testimony  that  the  animal  was  simply  a  "oolf 
"Colt''  is  separately  named  in  the  statute,  and  proof  of  stealing 
a  "oolt"  does  not  support  an  indictment  for  taking  a  "gelding/' 
under  this  specially  descriptive  statute.  Not  only  is  the  weight 
of  authority  with  these  distinctions,  but  we  are  of  opinion  that 
they  are  well  taken,  and  not  technical.  A  defendant  is  not 
proven  guilty  if  it  be  shown  that  he  took  not  the  article 
charged  in  the  indictment,  but  may  have  taken  one  of  several 
others,  when  the  statute  specially  distinguishes  between  the 
objects.  The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 


WALLACE,  Respondent,  v.  THE  HELENA  ELECTRIC 
RAILWAY  COMPANY,  Applicant. 

JuDan^Jurwiiction-^OongtUutional  law — Injunction, -^Seeiion  12,  article  viiL 
of  the  Constitution,  proTidiug  that  "any  Judge  of  the  District  Court  may  hold 
eourt  for  any  other  district  judge,"  does  not,  in  the  absence  of  constitutional  or 
atatutory  provision  giving  district  Judges  concurrent  Jurisdiction,  empower  a 
Judge,  acting  for  another,  to  exercise  out  of  court  the  Judicial  power  of  the  judge 
whose  court  he  is  holding,  and  an  order  of  injunction  issued  by  such  Judge  in 
ehamben  is  void.    (Dx  Wirr,  J.,  diaseuting  on  rehearing.) 

In  the  matter  of  the  application  of  Frank  Langford  for  a 
writ  of  certiorari  to  review  the  proceedings  of  the  District 
Court  of  the  First  Judicial  District,  Lewis  and  Clarke  County, 
whereby  he  was  found  guilty  of  contempt  for  violation  of  an 
order  of  injunction  issued  by  Hon.  T.  J.  Galbraith,  presid- 
ing judge,  who  was  holding  court  for  Hon.  Willla^m  H.  Hunt, 
judge  of  said  district. 

MoOuUcheon  &  Molntire^  for  Applicant. 

If  any  contempt  has  been  committed  in  this  case  it  is  that 
provided  for  by  subdivision  5,  of  section  584,  page  210,  of  the 
Compiled  Statutes.  This  presupposes  the  existence  of  a  valid 
writ,  or  process.  The  paper  purporting  to  be  an  injunction  in 
this  case  is  neither  a  writ  nor  an  order.     It  purports  to  be  a 
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writ,  but  lacks  the  essential  features  of  all  writs,  viz.,  the  attes- 
tation by  the  clerk  of  the  ooart  with  the  seal  of  the  court. 
Nor  can  it  be  upheld  as  an  order  in  that  it  is  not  signed  by  the 
judge  of  the  court  whence  it  purports  to  emanate. 

This  court  will  take  judicial  notice  of  the  fact  that  the  judge 
of  the  First  Judicial  District  is  Hon.  William  H.  Hunt.     This 
is  also  presumed  to  be  known  by  all  persons  resident  within 
that  district.     We  submit  that  when,  as  in  this  case,  a  paper 
purporting  to  be  signed  by  the  judge  of  the  District  Ck)urt  has 
not  the  signature  of  such  judge,  but  that  of  another  person 
who  is  known  not  to  be  the  judge,  that  it  is  not  lawful  process 
within  the  meaning  of  the  above  statute.     By  section  12  of 
article  viii.  of  the  Constitution,  it  is  provided  that  a  judge  of 
the  District  Court  shall  be  elected  in  each  district;  and  also 
"any  judge  of  the  District  Court  may  hold  court  for  any 
other  district  judge."     In  view  of  another  provision  of  the 
Constitution,  article   iv.,  section  29,  that  the   provisions  of 
the  Constitution  are  mandatory  and  prohibitory,  it  is,  to  say 
the  least,  extremely  doubtful  whether  any  other  than  strictly 
court  work  can  be  done  by  one  district  judge  for  another. 
Etpremo  unius,  etc     It  will  be  noted  that  no  pretense  is  made 
in  this  cause  that  the  alleged  injunction  was  issued  while  court 
was  in  session.     We  submit  further,  that  the  quoted  words 
from  article  viii.,  section  12,  cannot  mean  more  than  that  one 
district  judge  may  act  for  another,  either  on  request  or  when 
the  proper  judge  is  absent  or  otherwise  unable  to  act.     The 
district  judges  are  not  judges  of  the  entire  State,  but  only  of 
their  respective  districts.     It  cannot  be  that  while  traveling 
around  the  State  they  carry  with  them  as  an  invisible  train, 
the  might  and  power  they  possess  in  their  respective  districts, 
for  if  they  do,  then  it  would  seem  that  there  is  nothing  to  pre-- 
vent  the  spectacle  of  eight  judges  holding  eight  District  Courts 
in  the  same  district  at  the  same  time.     It  should  be  noted  that 
said  injunction  is  signed  "T.  J.  Galbraith,  judge  of  the  District 
Court,"  and  that  it  omits  any  reference  to  the  fact  that  he  was 
presiding  over  the  first  district,  or  that  for  any  reason  he  had 
the  right  to  issue  it.     The  invalidity  of  this  process  is  clearly 
apparent  on  its  face.     {People  v.  (yNeil^  47  Cal.  110;  Klaise 
V.  /Stote,  27  Wis.  463;  Owem  v.  /Stofe,  27  Wis.  456;  Amerioan 
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Loan  &  Trust  Co.  v.  East  &  Wed  Ry.  Co.  40  Fed.  Rep.  182.) 
The  power  of  the  district  judges  is  not  the  same  as  that  formerly 
exercised  by  the  territorial  judges.  These  latter  were  appointed 
for  the  Territory,  and  not  for.  a  particular  district,  and  hence 
could  act  anywhere  in  the  Territory.  But  even  under  the  old 
practice  when  one  district  judge  issued  a  restraining  order  for 
another,  the  reason  why  he  did  so  was  stated  in  the  order;  a 
fortiori  should  this  be  done  under  the  present  system. 

McConneU  &  Clayberg,  for  Respondent. 

Did  Judge  Galbraith  have  jurisdiction  to  issue  the  injunction? 
Under  the  Constitution  "any  judge  of  a  District  Court  may 
hold  court  for  any  other  judge,  and  shall  do  so  when  required 
by  law."  (Art.  viii.  §  12.)  The  schedule  to  the  Constitution 
provides  that  all  the  laws  of  the  Territory  of  Montana  shall  be 
and  remain  in  full  force  except  where  inconsistent  with  the  Con- 
stitution. There  can  be  no  question  but  that  prior  to  the  adop- 
tion of  the  Constitution,  the  judge  of  one  District  Court  could 
issue  injunctions  in  suits  pending  in  other  districts.  The  stat- 
ute allowed  it  and  nothing  prohibited  it.  Section  172,  Code  of 
Civil  Procedure,  provides  that  an  injunction  may  be  granted  by 
the  court  in  which  the  action  is  pending,  or  "a  judge,"  not  "the 
judge."  This  seems  to  indicate  that  more  than  one  judge 
should  have  the  right  to  act,  otherwise  the  statute  would  have 
said  "the  judge."  This  is  made  conclusive  by  sections  551  and 
652,  which  provide  that  if  a  party  make  application  to  one 
judge  for  a  writ,  which  is  denied  in  whole  or  in  part,  he  shall 
be  in  contempt  if  he  apply  to  another  judge  for  the  same  writ, 
except  when  the  first  application  was  refused  because  of  irregu- 
larity. This  has  been  the  practice  for  years  in  the  Territory, 
and  the  Constitution  does  not  change  it,  nor  are  its  provisions 
inconsistent  with  the  statutes  above  quoted.  Any  other  doc- 
trine would  in  many  cases  be  a  denial  of  justice.  Injunctions, 
to  be  useful,  must  be  promptly  issued,  and  unless  the  power 
contended  for  exists,  no  injunction  could  possibly  be  issued  in 
any  district  where  the  judge  thereof  was  disqualified,  or  out  of 
the  State,  or  where  there  was  a  vacancy  in  the  oflBce.  The  case 
presented  here  is  even  stronger  than  a  case  of  absence  or  dis- 
qualification of  the  judge.    Judge  Galbraith  was  holding  the 
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District  Court  in  Lewis  and  Clarke  County  at  tlie  request  of 
Judge  Hunt^  under  the  provisions  of  the  Constitution.  He 
was  therefore  the  judge  of  this  district  pro  hao  vice,  and  could 
exercise  all  the  jurisdiction  which  was  vested  in  Judge  Hunt. 
It  cannot  be  necessary  that  the  authority  should  appear  upon 
each  order.  If  so,  it  must  appear  with  every  judicial  act  by 
him  performed.  This  would  violate  the  presumption  of  juris- 
diction in  a  court  of  record,  which  always  obtains.  The  follow- 
ing cases  bear  upon  the  points  above  urged :  Bear  v.  GoheUy  65 
N.  C.  611;  Gark  v.  Rugg,  20  Fla.  861;  Eureka,  etc.  Co.  v. 
Superior  CouH,  66  Cal.  311;  People  v.  McCauley,  1  Cal.  379; 
Wyera  v.  StaUy  21  Tex.  App.  448;  In  re  Angus,  28  Tex.  App. 
293;  Empire  Land  &  Canal  Co.  v.  Engley,  14  Colo.  289.  We 
submit  that  the  foregoing  cases  are  conclusive  of  the  proposition 
that  Judge  Gralbraith  had  jurisdiction  to  issue  the  order. 

Harwood,  J.  —  It  appears  from  the  record,  that  on  the 
twenty-first  day  of  June,  1890,  Franklin  R,  Wallace,  plaintiff, 
brought  an  action  in  the  District  Court  of  the  First  Judicial 
District  against  the  Helena  Electric  Railway  Company,  defend- 
ant, to  obtain  an  order  of  injunction  requiring  said  defendant 
to  desist  and  refrain  from  laying  a  street  railway  in  a  certain 
portion  of  Main  Street  in  the  city  of  Helena,  Lewis  and  Clarke 
County.  The  complaint  and  undertaking  was  filed  in  the  office 
of  the  clerk  of  said  District  Court  on  said  twenty-first  day  of 
June;  that  during  said  day  Hon.  Thomas  J.  Galbraith,  judge 
of  the  Fifth  Judicial  District,  was  the  presiding  judge,  holding 
court  for  Hon.  William  H.  Hunt,  judge  of  the  First  Judicial 
District,  in  the  trial  of  an  action  at  the  City  of  Helena  in  the 
First  District;  that  at  five  o'clock  in  the  evening  of  June  21st, 
after  court  had  adjourned  until  the  succeeding  Monday,  appli- 
cation was  made  to  Judge  Gralbraith  in  chambers,  by  plaintiff's 
counsel,  for  an  order  of  injunction  in  said  action  to  restrain 
defendant  from  laying  said  street  railway,  which  application 
was  heard  and  an  order  of  injunction  was  thereupon  granted 
by  Judge  Galbraith.  It  further  appears  from  the  record,  that 
at  the  time  of  granting  said  order  of  injunction,  Hon,  William 
H.  Hunt,  judge  of  the  first  district,  was  present  in  the  city 
of  Helena,  the  county  seat  of  Lewis  and  Clarke  County^  which 
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county  is  the  First  Judicial  District.  That  on  the  twenty-third 
day  of  June  Judge  Hunt  presided  in  his  court  during  the  morn- 
ing hour  in  hearing  motions  and  demurrers^  that  being  motion 
day^  and  on  the  same  day  Judge  Galbraith  proceeded  with  the 
hearing  of  the  same  case  which  had  been  on  trial  in  said  court 
before  him  on  the  21st  of  June,  and  both  said  judges  signed  the 
minutes  of  the  said  court  for  June  23d.  Following  the  issuance 
of  said  order  of  injunction  certain  proceedings  were  had  against 
one  Frank  Langford,  in  said  First  District  CJourt,  for  the  aliped 
violation  of  said  order,  which  resulted  in  the  court  finding  him 
guilty  of  contempt,  and  assessing  a  fine  of  five  hundred  dollars 
against  him  as  punishment  therefor.  Whereupon  Langford  was 
granted  a  writ  of  certiorari  from  this  court  to  bring  up  said  pro- 
ceedings, whereby  he  was  found  guilty  of  contempt,  for  review. 

The  learned  counsel,  on  behalf  of  the  relator  Langford,  urges 
several  points  of  objection  touching  the  jurisdiction  of  the  judge 
who  issued  said  order  of  injunction.  The  first,  and  as  we  con- 
sider the  most  important  objection,  being  that  Judge  Gralbraith^ 
the  judge  of  the  Fifth  Judicial  District,  while  holding  court  in 
the  first  district  under  the  constitutional  provision  that  "any 
judge  of  the  District  Court  may  hold  court  for  any  other  dis- 
trict judge,**  had  no  power  to  discharge  the  other  duties,  and 
exercise  the  other  functions  of  the  judge  of  the  first  district 
such  as  issuing  an  order  of  injunction  in  chambers. 

Jurisdiction  and  judicial  power  must  be  conferred  by  law. 
The  judicial  districts  of  the  State,  and  the  organization  of  the 
District  Courts,  as  now  established,  rest  wholly  upon  the  pro- 
visions of  the  Constitution.  The  legislature  is  given  power  to 
make  changes  in  the  districts,  and  to  increase  or  decrease  the 
number  of  judges  in  any  judicial  district,  but  so  far  this  legis- 
lative power  has  not  been  exercised. 

Section  11  of  article  viii.  of  our  Constitution  defines  the  juris- 
diction of  the  District  Courts,  and  also  provides  in  the  latter 
part  of  said  section  as  follows:  "Said  courts  and  the  judges 
thereof  shall  have  power  also  to  issue,  hear,  and  determine  writs 
of  mandamus,  quo  ivarrardo,  certiorari,  prohibition,  injunction, 
and  other  original  and  remedial  writs,  and  also  all  writs  of 
habeiis  corpus  on  petition  by,  or  on  behalf  of  any  person  held 
in  actual  custody  in  their  respective  districts.'' 
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Section  12  of  article  viii.  provides  as  follows:  "The  State 
shall  be  divided  into  judicial  districts,  Id  each  of  which  there 
shall  be  elected  by  the  electors  thereof  one  judge  of  the  District 
Court,  whose  term  of  office  shall  be  four  years,  except  that  the 
district  judges  first  elected  shall  hold  their  offices  only  until  the 
general  election  in  the  year  one  thousand  eight  hundred  and 
ninety-two  (1892),  and  until  their  successors  are  elected  and 
qualified.  Any  judge  of  the  District  Court  may  hold  court  for 
any  other  district  judge,  and  shall  do  so  when  required  by  law.'' 

Section  13  of  article  viii.  defines  the  limits  of  each  judicial 
district  of  the  State.  It  will  be  observed  that  the  Constitution 
defines  the  jurisdiction  of  the  District  Courts  and  of  the  judges 
thereof,  and  provides  for  one  judge  in  each  district  to  exercise 
tliese  judicial  powers,  in  holding  court  and  otherwise,  as  pre- 
scribed by  the  Constitution.  The  judicial  powers  of  the  district 
judge  for  each  district  are  committed  to  one  chosen  person,  with 
the  provision  that  "  any  judge  of  the  District  Court  may  hold 
court  for  any  other  district  judge."  Under  that  provision  it  is 
clear  that  any  district  judge  may  go  into  another  district  and 
hold  court  for  another  judge.  It  is  equally  clear,  also,  that 
without  a  provision  of  law  authorizing  it,  a  district  judge  would 
not  have  authority  to  go  into  another  district  and  exercise  his 
judicial  functions.     The  jurisdiction  must  be  conferred  by  law. 

The  learned  counsel  for  respondent  contends  that  under  the 
clause  of  section  12  of  the  Constitution  above  mentioned,  the 
district  judge  who  goes  into  another  district  to  "hold  court  for 
any  other  district  judge,"  may  exercise  all  the  powers  of  the 
judge  of  the  latter  district.  When  first  announced  the  propo- 
sition seemed  tenable,  but  upon  mature  consideration  of  the 
provisions  of  the  Constitution  we  are  inclined  to  conclude  other- 
wise. There  are  many  powers  by  law  committed  to  a  district 
judge  to  be  exercised  otherwise  and  at  other  times  than  in  hold- 
ing court;  and  moreover,  these  powers  are  as  well  defined  in 
law  as  the  powers  of  the  court.  The  provision  of  the  Consti- 
tution is  that  "any  judge  of  the  District  Court  may  hold  court 
for  any  other  district  judge."  This  provision  is  limited.  Is  it 
implied  in  this  clause  that  the  district  judge  acting  for  another 
under  it  may  exercise  out  of  court  all  the  powers  of  the  judge 
whose  court  he  is  holding?    It  seems  to  us  that  there  is  no 
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room  for  such  implication.  Under  this  provision  of  the  Con- 
stitution any  judge  of  the  District  Court  may  be  called  into 
another  district  to  hold  court  for  another  judge.  Such  holding 
of  court  by  the  judge  going  into  another  district  may  be  for 
one  hour,  or  one  day  or  more,  or  for  the  trial  of  one  cause  or 
more,  according  to  the  exigency  which  prompted  the  call.  The 
judge  of  the  district  may  be  in  his  district  exercising  his  official 
powers  in  all  matters  except  the  special  matters  committed  to  the 
judge  called  in  to  hold  court.  There  is  at  present  no  provision 
of  law  giving  to  the  district  judges  concurrent  jurisdiction  in 
any  district.  Neither  the  Constitution  nor  the  legislature  has 
made  any  provision  to  that  effect.  The  Constitution  has  de- 
fined the  limits  of  each  judicial  district,  and  provided  for  one 
judge  for  each  judicial  district.  When  a  judge  goes  out  of  his 
district  to  hold  court  in  another,  he  holds  court  "for"  another 
district  judge,  not  concurrently  with  another  district  judge,  but 
"for"  him. 

If,  then,  there  is  no  provision  of  law  authorizing  two  judges 
to  exercise  their  judicial  power  concurrently  in  the  same  dis- 
trict, and  as  contended  by  counsel  for  respondent,  Judge  Gral- 
braith  was  empowered,  while  holding  court  in  the  first  district, 
to  exercise  all  the  powers  of  judge  of  that  district,  in  chambers 
as  well  as  in  holding  court,  we  are  confronted  with  a  grave  and 
pertinent  question,  namely:  Was  the  judicial  powers  of  Judge 
Hunt  suspended  while  Judge  Galbraith  was  temporarily  hold- 
ing court  for  him  in  the  first  district?  We  find  no  provisions 
of  law  to  warrant  us  in  affirming  that  proposition.  It  must 
follow  then,  that  Judge  Galbraith  possessed  only  a  special  juris- 
diction to  hold  court  for  the  judge  of  the  first  district,  and  was 
not  authorized  to  exercise  his  judicial  powers  in  said  district, 
in  matters  not  properly  brought  before  him  while  holding  said 
court. 

This  interesting  question  might  be  illustrated  by  a  further 
suggestion.  Certain  judicial  districts  in  this  State  comprise 
three  counties.  The  jurisdiction  of  the  judges  of  such  districts 
is  of  course  co-extensive  with  the  judicial  district.  The  Con- 
stitution provides  that  terms  of  court  shall  be  held  in  each 
county  at  stated  times.  Suppose  the  judge  of  a  district,  com- 
prising three  counties,  should  call  in  a  judge  of  another  district 
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to  hold  court  for  him  in  one  of  his  oouDties  for  tlie  trial  of  one 
actioD,  can  it  be  afiSrmed  that  this  special  jurisdiction  to  pre- 
side in  the  court  of  one  county  in  the  district  for  a  limited  pur- 
pose conferred  a  jurisdiction  to  make  an  order  out  of  court,  in  a 
case  pending  in  another  county  in  said  district?  It  is  essential 
that  the  judicial  powers,  whether  exercised  bj  the  courts  or  the 
judges  thereof,  should  repose  upon  clear  provisions  of  law. 

For  the  reasons  herein  expressed  we  hold  that  the  judge 
issuing  said  order  of  injunction  exceeded  his  jurisdiction,  and 
therefore  the  proceedings  set  forth  by  the  return  of  said  writ 
of  certiorari,  whereby  said  Frank  Langford  was  found  guilty 
of  contempt  for  violating  said  order  of  injunction,  must  be  set 
aside,  and  that  no  further  proceedings  be  had  thereunder^  and 
it  is  so  ordered,  i 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 

ON   REHEARINO. 

McCuteheon  &  Mclniire,  for  Applicant. 
MeOonnell  &  Qayberg,  for  Respondent. 

Harwood,  J. — The  application  for  a  writ  of  certiorari  in  this 
case  was  heard  and  determined  at  the  July  term  of  this  court. 
(See  same  case,  ante,  p.  24.)  Petition  for  rehearing  was  filed  and 
granted.  The  jurisdictional  question  upon  which  the  case  was 
determined  is  worthy  of  the  careful  and  extensive  consideration 
which  it  has  received ;  and  in  finally  announcing  our  conclu- 
sions, some  observations  will  be  made  upon  the  authorities  cited, 
and  the  reasons  urged  by  plaintiff's  counsel  for  a  different  con- 
struction of  the  constitutional  provision  governing  the  question 
than  that  announced  in  the  original  determination  of  the  case. 
The  authorities  cited  in  support  of  plaintiff's  position  are  so 
far  distinguished,  and  rest  upon  constitutional  or  statutory  pro- 
visions so  radically  different,  and  so  ample  in  scope,  that  such 
authorities  tend  strongly  to  support  the  conclusions  originally 
announced  in  this  case. 

In  the  case  of  Ctark  v.  Rugg,  20  Fla.  861,  the  provision  of 
the  Constitution  of  Florida  which  controlled  the  decision,  reads 
as  follows:  ^' There  shall  be  seven  circuit  judges  appointed  by 
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the  governor  and  confirmed  hy  the  senate,  who  shall  hold  office 
for  eight  years.  The  State  shall  be  divided  into  seven  judicial 
circuits,  the  limits  of  which  are  defined  in  this  Constitution, 
and  one  judge  shall  be  assigned  to  each  circuit.  Such  judge 
shall  hold  two  terms  of  his  court  in  each  county  within  his 
circuit  each  year,  at  such  times  and  places  as  shall  be  prescribed 
by  law.  The  chief  justice  may,  in  his  discretion,  order  a  tem- 
porary exchange  of  circuits  by  the  respective  judges,  or  any 
judge  to  hold  one  or  more  terms  in  any  other  circuit  than  that 
to  which  he  is  assigned.  The  judge  shall  reside  in  the  circuit 
to  which  he  is  assigned.'^  The  system  there  provided  for  bears 
a  very  close  resemblance  to  the  provisions  controlling  the  ap- 
pointment of  our  judges  for  the  territorial  government,  which 
so  lately  prevailed  here,  and  which  our  statute  laws  and  our 
practice  was  adapted  to.  But  that  system  bears  no  resemblance 
to  that  provided  by  our  State  Constitution  for  the  establishment 
of  our  District  Courts,  and  the  election  of  judges  thereof.  In 
Florida  the  judges  were  appointed  by  the  governor  with  the 
concurrence  of  the  senate.  This  appointing  power  acted  for 
the  State  at  large,  and  the  judge  was  appointed  for  the  State, 
but  assigned,  of  course,  to  one  circuit,  with  power  given  to  the 
chief  justice  to  direct  exchange  of  circuits,  or  to  direct  a  judge 
assigned  to  one  circuit  to  go  into  another  and  hold  a  term  or 
terms  of  court.  The  likeness  to  our  territorial  system  is  so 
striking  no  comment  is  needed  to  show  the  similarity.  This 
suggestion  is  made  because  counsel  for  plaintifi*  insists  that  the 
practice  they  contend  for  has  always  been  the  practice,  "under 
our  statutes.'* 

It  may  also  be  observed  that  the  differences  between  the 
establishment  of  our  territorial  District  Courts  and  the  State 
District  Courts  are  so  striking  as  to  need  no  comment;  and 
for  that  reason  to  cite  the  practice  under  our  former  territorial 
system,  or  the  Florida  authority, lends  no  aid  in  determining 
the  question  before  us.  Our  State  Constitution  defines  the 
boundaries  of  eight  judicial  districts.  (§  13,  art.  viii.)  The 
judges  of  the  District  Courts  are  not  chosen  by  the  electoi's  of 
the  State  at  large,  or  appointed  by  the  governor  and  senate, 
acting  for  the  State  at  large,  and  assigned  to  one  district;  but 
our  District  Court  judges  are  elected  for  each  district  defined 
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by  the  Constitution  by  the  electors  of  such  district.  (§  12,  art. 
viii.)  The  only  authority  of  law  now  in  force  by  which  one  dis- 
trict judge  may  exercise  his  office  in  and  for  a  district  other  than 
that  for  which  he  is  elected,  is  the  clause  in  section  12,  article 
viii.,  that  "any  judge  of  the  District  (Jlourt  may  hold  court  for 
any  other  district  judge,  and  shall  do  so  when  required  by  law." 
The  jurisdictional  question  involved  in  Clark  v.  Rugg, 
9upra,  arose  in  this  way:  Judge  Walker  was  the  regular 
judge  assigned  to  and  resident  in  the  second  circuit,  in  which 
was  Leon  County.  Judge  Vann  of  the  third  circuit  was 
assigned  to  hold  the  spring  term  in  Leon  County.  During 
said  term,  while  Judge  Vann  was  presiding  in  Leon  County, 
Judge  Walker,  the  resident  judge  in  said  second  circuit,  made 
an  order  at  chambers,  appointing  a  receiver  in  an  action  pend- 
ing in  Leon  County.  The  point  raised  was  that  Judge  Walker 
was  not  the  circuit  judge  for  that  county  during  said  spring 
term,  and  hence  that  the  appointment  of  a  receiver,  in  an  action 
pending  in  said  county,  by  Judge  Walker  at  chambers,  was 
void  for  want  of  jurisdiction.  This  was  held  to  be  so.  In 
passing  upon  the  point  the  court  say:  "The  decision  of  a  case 
in  North  Carolina,  in  respect  to  the  status  and  jurisdiction  of 
the  judge,  where  one  is  assigned  to  hold  a  term  in  the  place  of 
another,  seems  to  meet  the  first  question  in  this  case.  It  is 
there  decided  by  the  court  that  when  the  governor  requires  a 
judge  to  hold  a  term  of  court,  regular  or  special,  for  some 
county,  outside  of  his  own  district,  the  authority  of  the  judge 
is  special;  the  jurisdiction  of  the  proper  judge  is  superseded 
by  the  substituted  judge  in  that  county,  during  the  specified 
term,  in  respect  to  all  cases  pending  in  the  specified  county. 
{Bear  v.  Cohen,  65  N.  C.  511.)  This  concise  statement  of  the 
law  is  so  appropriate  to  the  circumstances  and  the  constitutional 
provision  of  our  own  State  (Florida)  we  adopt  it  asexpressing 
the  view  of  this  court.  Judge  Vann,  having  been  designated 
agreeably  to  the  terms  of  the  Constitution  to  hold  the  specified 
term  in  Leon  County,  became  pro  hac  vice,  the  judge  of  the  cir- 
cuit for  Leon  County  during  the  continuance  of  the  term,  as  to 
all  cases  pending  in  that  county  in  the  Circuit  Court,  and  the 
authority  of  the  resident  judge  as  to  such  causes  was  in  the 
mean  time  superseded." 
Vol.  X.^8. 
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In  the  case  of  Bear  v.  Goheriy  supra,  it  appeal's  that  the 
governor,  under  authority  of  a  provision  of  the  Constitution 
of  North  Carolina,  had  directed  Judge  Watts  of  the  Sixth 
Judicial  District  to  hold  the  spring  terms  of  court  in  Wilson 
and  Craven  counties,  which  were  in  the  third  district.  While 
so  holding  court,  he  made  an  order  in  a  case  pending  in  Wayne 
County  in  the  third  district,  but  in  a  county  where  he  had  not 
been  directed  to  act.  It  was  held  that  Judge  Watts  had  no 
jurisdiction  to  make  said  order  affecting  a  case  pending  in 
Wayne  County,  and  that  the  order  was  therefore  void;  and  it 
was  further  held  that  Judge  Watts  superseded  the  resident 
judge,  in  the  counties  where  he  was  directed  to  hold  court, 
while  he  presided  there. 

We  have  quoted  from  said  cases  to  show  how  far  the  same 
are  distinguished  from  the  case  at  bar  by  reason  of  the  different 
constitutional  provisions  controlling  the  decisions,  and  also  to 
show  that  following  those  cases  would  lead  directly  to  the  con- 
clusion that  Judge  Hunt  was  superseded  and  his  judicial  powers 
8usi>ended,  so  far  as  his  own  district  was  concerned,  while  Judge 
Galbraith  was  temporarily  holding  court  in  Lewis  and  Clarke 
County,  which  is  the  First  Judicial  District.  It  would  als^ 
follow  that  Judge  Hunt's  judicial  acts,  while  Judge  Galbraith 
was  there  holding  court,  were  of  course  null  and  void.  This, 
we  think,  would  be  a  violent  construction  of  our  Constitution 
not  contemplated  or  intended  by  the  framers  thereof.  The 
record  shows  that  Judge  Hunt  also  presided  in  his  court  to  dis- 
pose of  general  matters  pending  on  the  twenty-third  day  of 
June,  and  Judge  Galbraith,  on  the  same  day,  proceeded  with 
the  trial  of  the  cause  which  had  been  on  trial  before  him  on 
the  Saturday  preceding. 

We  are  cited  to  the  case  of  Morriss  v.  Virginia  Ins.  Ck>.  85 
Va.  588.  In  that  case  the  judge  whose  jurisdiction  was  ques- 
tioned was  the  judge  of  the  Hustings  Court  of  the  city  of 
Kichmond,  acting  as  the  judge  of  the  Chancery  Court  of  Kich- 
mond.  He  acted  as  such,  however,  under  the  following  statute: 
"During  the  absence  of  the  judge  of  said  Chancery  Court,  or 
the  inability  of  said  judge  from  any  cause  to  hold  a  term  of  his 
court,  or  to  sit  in  any  particular  case,  or  discharge  any  duty 
required  by  law,  the  said  term  may  be  held^  or  said  cause  may 
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be  tried,  or  said  duty  may  be  performed  by  any  circuit  judge, 
or  by  the  judge  of  the  Hustiugs  Court  of  the  city  of  Richmond." 
It  is  difficult  to  see  where  the  room  is  left,  in  which  to  thrust 
an  objection  to  the  jurisdiction  of  the  judge  of  the  Hustings 
Court  to  lawfully  perform  any  duty  or  function  of  the  judge 
of  said  Chancery  Court,  under  said  statutes,  whenever  the 
event  happened  which  made  it  lawful  for  the  judge  of  the 
Hustings  Court  to  act  as  judge  of  the  Chancery  Court.  But 
an  objection  was  made,  and  the  Supreme  Court  of  Appeals,  in 
passing  upon  such  objection,  said :  "  The  answer  is  that  when 
the  judge  of  the  Hustings  Court  was  by  authority  of  law  sit- 
ting as  the  judge  of  the  Chancery  Court,  and  holding  a  term 
of  that  court,  or  trying  a  case  therein,  he  was  the  judge  of  that 
court.  He  became  such  by  authority  of  the  law  by  which  he 
lawfully  ascended  the  bench,  and  any  law  which  referred  to  the 
judge  of  that  court,  and  granted  any  powers,  granted  such 
powers  to  him.  Any  other  construction  of  the  law  would  be 
unreasonable.''  The  court  here  referred  to  the  law  which  has 
jiist  been  quoted,  which  provided  that  when  the  regular  judge 
of  the  Chancery  Court  was  absent,  or  unable  from  any  cause  to 
hold  a  terra,  or  to  sit  in  any  particular  case,  or  discharge  any 
duty  required  by  law,  the  said  term  may  be  held,  or  said  cause 
tried,  or  said  duty  performed  by  the  substituted  judge.  The 
objection  that  the  substituted  judge,  acting  under  such  law',  did 
not  have  power  to  exercise  all  the  judicial  functions,  and  per- 
form all  the  duties  of  judge  of  the  Chancery  Court  of  Rich- 
mond, might  justly  be  characterized  as  unreasonable.  If  we 
had  a  statute  or  constitutional  provision  of  such  anv|>litude 
before  us  there  could  be  no  difficulty  in  settling  the  question  of 
jurisdiction  involved  in  the  case  at  bar.  The  case  has  no  bear- 
ing in  support  of  plaintiff's  position.  The  only  inference  we 
can  draw  from  it,  bearing  upon  the  case  at  bar,  is  that  if  such  a 
provision  of  law  was  necessary  to  authorize  the  substituted 
judge  to  perform  all  the  duties  of  the  regular  judge  in  vacation^ 
as  well  as  in  holding  court  in  that  case,  then  is  not  such  a  pro- 
vision of  law  necessary  in  this  case  to  sustain  the  jurisdiction 
of  a  judge  of  the  District  Court  in  performing  all  the  duties  <jf 
another  district  judge,  both  in  holding  court  and  in  vacation? 
Plaintiff's  counsel  cite  the  case,  JEx parte  Angus,  28  Tex.  App, 
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293,  a  case  arising  in  Texas,  where  one  district  judge  heard  a  writ 
of  habeas  corpus  at  chambers  for  another  district  judge.  The 
jurisdiction  of  the  judge  who  heard  the  writ  being  questioned 
the  court  of  appeals  said :  *^  It  may  be  contended  that  Burke 
being  absent,  Tucker,  to  obtain  jurisdiction,  must  issue  the  writ 
himself,  and  make  it  returnable  before  him  (Tucker).  We 
answer  this  by  this  proposition :  Burke  being  absent,  if  Tucker 
could  issue  and  hear  the  writ,  he  evidently  could  hear  a  writ 
which  had  been  legally  issued  by  Burke.  In  support  of  this 
proposition  we  refer  to  article  1124  of  the  Revised  Statutes. 
*  Any  judge  of  the  District  Court  may  hold  court  for  or  with 
any  other  district  judge,  and  the  judges  of  the  several  District 
Courts  may  exchange  districts  whenever  they  may  deem  it  ex- 
pedient to  do  so.'"  If  these  judges  could  lawfully  exchange 
districts,  then  in  that  way  the  judge  of  one  district  could 
become  the  judge  of  another  district  throughout  the  whole 
extent  thereof,  for  all  the  courts  thereof,  and  for  all  judicial 
and  ministerial  purposes  devolving  upon  the  judicial  office. 
This  of  course  would  include  any  duties  to  be  performed  at 
chambers.  In  addition  to  that,  any  district  judge  was  author- 
ized to  hold  court  for,  or  with,  another  district  judge.  The 
law,  controlling  the  decision  in  this  case,  renders  it  inapplicable 
to  the  case  at  bar. 

The  case  of  Empire  L.  &  C.  Go.  v.  Engley,  14  Colo.  289, 
and  the  case  of  Wyera  v.  Staie^  21  Tex.  App.  448,  shed  no 
light  on  the  question  involved  in  the  case  before  us.  In  the 
former  case  the  sole  question  raised  was  as  to  which  judge 
should  settle  and  authenticate  the  bill  of  exceptions.  It  was 
held  that  the  same  should  be  done  by  the  judge  who  presided 
at  the  trial  and  made  the  rulings  excepted  to.  In  the  latter 
case  it  appears  that  the  only  question  was  as  to  whether  U 
appeared  by  the  record,  that  the  judge  who  presided  was  author- 
ized to  preside  at  the  trial.  The  court  answered  that  question 
by  observing  that  the  record  showed  that  the  judge  who  tried 
the  cause  was  presiding  in  exchange  with  the  regular  judge  of 
the  district.     This  was  held  a  sufficient  showing. 

A  case  more  nearly  in  point  than  any  other  brought  to  our 
attention  is  the  case  of  People  v.  CfNeU,  47  Cal.  109,  cited  by 
respondent's  counsel.     In  that  case  the  court  say:   "The  order 
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recites  that  the  writ  was  returnable  before  the  undersigned  dis- 
trict judge  of  the  Fourteenth  Judicial  District^  presiding  in  the 
Sixth  Judicial  District  Court.  But  it  appears  from  the  order 
of  Justice  Sprague,  ordering  the  writ  to  be  returned  before 
Judge  Reardon^  that  it  directs  the  return  to  be  made  before  the 
Hon.  T.  B.  Reardon  at  the  District  Court-room,  in  the  city  of 
Sacramento,  and  omits  any  reference  to  the  fact  that  he  was 
then  presiding  in  the  Sixth  Judicial  District  Court.  But  it 
further  appears  that  at  the  time  when  the  habeas  corpus  case 
was  being  heard  before  Judge  Reardon,  the  District  Court  for 
the  Sixth  Judicial  District  for  Sacramento  County  was  in  ses- 
sion presided  over  by  Judge  Ramage,  the  judge  of  that  court/' 
Under  that  state  of  facts  the  court  observed:  "It  is  legally 
im|X)ssible  that  Judge  Reardon,  when  he  made  the  order,  was 
presiding  judge  of  the  Sixth  Judicial  Court,  which  was  at 
that  time  in  actual  session,  presided  over  by  its  own  judge, 
and  the  order  was  improperly  placed  among  the  files  of  the 
court."  The  contempt  proceedings  for  the  violation  of  the 
order  were  declared  null  and  void  for  want  of  jurisdiction.  It 
is  proper  to  observe  that  a  question  of  practice  decided  in  that 
case  is  decided  otherwise  in  a  later  California  case,  Tyler  v. 
Connolly y  65  Cal.  28;  but  the  soundness  of  the  reasoning  and 
the  conclusion  reached  upon  the  point  under  consideration  has 
never  been  questioned  by  any  court  to  our  knowledge,  and  had 
the  case  been  brought  up  by  certiorari^  the  same  result  would 
have  been  reached,  and  no  question  of  practice  involved. 

The  case  of  Gale  v.  Michie,  47  Mo.  326,  involving  a  ques- 
tion of  jurisdiction,  which  was  determineil  by  construing  a  pro- 
vision of  the  Missouri  Constitution,  we  think  has  a  strong 
bearing,  by  analogy,  upon  the  case  at  bar.  The  point  in 
controversy,  as  well  as  the  conclusion  reached  by  the  Supreme 
Court  of  that  State,  is  stated  by  Judge  Philemon  Bliss  as  fol- 
lows: "The  question  then  arises  whether  the  judge  of  the 
Gasconade  Circuit  Court,  being  himself  interested  in  the  cause, 
had  a  right  to  call  upon  a  judge  of  a  neighboring  circuit,  who 
was  present,  to  sit  and  determine  said  cause.  If  he  had  such 
right  he  must  have  obtained  it  from  the  Constitution  of  the 
State,  for  it  will  not  be  pretended  that  considerations  of  con- 
venience or  of  fiiirness  merely  will  control  the  jurisdiction  of 
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a  court,  or  point  out  the  judge  who  is  entitled  to  hold  it  Re- 
liance, doubtless,  was  had  upon  section  17  of  article  vi.  of  the 
Constitution,  which  reads  as  follows:  'If  there  be  a  vacancy 
in  the  office  of  judge  of  any  circuit,  or  if  he  be  sick,  absent,  or 
from  any  cause  unable  to  hold  any  term  of  court  of  any  county 
of  his  circuit,  such  term  of  court  may  be  held  by  a  judge  of 
any  other  circuit;  and  at  the  request  of  the  judge  of  any  cir- 
cuit, any  term  of  court  in  his  circuit  may  be  held  by  the  judge 
of  any  other  circuit.'  In  this  case  both  judges  evidently  con- 
strued the  authority  given  a  judge  of  another  circuit  to  hold 
one  of  the  terms  of  the  Gasconade  Circuit  Court,  at  the  request 
of  its  judge,  as  also  giving  authority  to  sit  in  a  particular  cause 
at  his  request,  the  term  being  held  by  himself.  But  no  such 
authority  is  contained  in  the  section,  either  directly  or  by  im- 
plication." If,  then,  the  power  to  call  in  another  circuit  judge 
to  hold  a  term  of  court  gives  no  authority  expressly  or  by  im- 
plication, to  call  in  such  judge  to  hold  part  of  a  term,  or  try 
one  cause,  a  fortiori,  it  must  be  said  that  the  authority  to  call  in 
another  district  judge  "to  hold  court"  does  not  confer  authority 
on  the  substituted  judge,  to  exercise  powers  and  discharge  duties 
not  involved  in  holding  court;  that  is,  to  exercise  the  powers 
of  the  resident  judge  of  the  district  at  chambers  in  vacation. 
Under  our  system,  any  district  judge  has  power  to  go  into 
another  judicial  district  and  hold  court  for  another  district 
judge.  But  we  are  confident  that  the  framers  of  our  State 
Constitution  did  not  contemplate  that  the  judges  of  the  Dis- 
trict Court  should  exercise  concurrent  jurisdiction  in  one  dis- 
trict, until  the  authority  so  to  do  was  given  by  legislation: 
First,  because  the  Constitution  provides  (§  12,  art.  viii.),  that 
one  judge  shall  be  chosen  in  each  district  by  the  electors 
thereof;  secondly,  because  the  Constitution  provides  that  the 
legislative  assembly  may  increase  the  number  of  judges  in  any 
district.  (§  14,  art.  viii.)  If  this  view  is  correct,  there  could 
have  been  only  one  district  judge  of  the  first  district  when  the 
order  in  question  was  made,  and  if  Judge  Galbraith  was  the 
judge  of  said  district  to  all  intents  and  purposes,  not  only  to 
hold  court,  but  to  exercise  the  judicial  functions  out  of  court 
in  vacations,  until  the  completion  of  the  trial  or  trials  which 
were  progressing  before  him,  it  follows  that  Judge  Hunt  was 
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superseded  during  that  time.  Tlie  record  shows  that  when 
Judge  Galbraith  issued  said  order  of  injunction  at  chambers, 
Judge  Hunt  was  in  his  district  in  the  City  of  Helena  where  the 
District  Court  for  the  district  was  held;  and  further,  that  while 
Judge  Galbraith  was  there  after  the  trial  of  the  cause  before 
him  had  commenced,  Judge  Hunt  presided  in  his  own  court  to 
dispose  of  general  matters  pending,  when  Judge  Galbraith  was 
not  actually  occupying  the  bench,  and  when  Judge  Hunt  left 
the  bench  Judge  Galbraith  proceeded  with  said  trial. 

It  is  contended  by  counsel  for  plaintiff  that  the  statute  author- 
ized Judge  Galbraith  to  issue  said  order  at  chambers,  and  the 
following  provision  is  cited:   "An  injunction  is  a  writ  or  order 
requiring  a  person  to  refrain  from  a  particular  act.     The  order 
or  writ  may  be  granted  by  the  court  in  which  the  action  is 
brought  or  by  a  judge  thereof,  and  when  made  by  a  judge  may 
be  enforced  as  the  order  of  the  court.''     (§  172,  Code  Civ. 
Proc.)     To  support  the  position  of  plaintift^'s  counsel  it  is  con- 
tended that  because  Judge  Galbraith  held  court  in  the  first 
district  on  Saturday  and  court  having  adjourned  until  Monday, 
and  Judge  Galbraith  not  having  finished  the  trial  of  the  cause 
on  trial  before  him,  and  presided  again  on  the  following  Mon- 
day, thereby  he  was  judge  of  the  said  court  during  the  inteinm 
from  the  adjournment  on  Saturday  until  court  convened  on 
Monday,  or  in  the  language  of  the  statute,  he  was  "a  judge 
thereof;''  that  is,  judge  of  the  court  wherein  the  action  was 
pending  in  which  injunction  was  sought,  and  therefore  the  stat- 
ute referred  to  him.     We  will  dwell  upon  this  proposition  a 
moment,  although  the  record  shows  as  before  observed  that 
Judge  Hunt  was  in  his  district  at  the  place  where  the  First  Judi- 
cial District  Court  is  held,  at  the  time  the  order  of  injunction 
was  issued,  and  that  Judge  Hunt  convened  his  court  on  the 
following  Monday  morning,  passed  upon  motions  and  demurrers, 
and  thereafter  Judge  Galbraith  held  court  and  proceeded  with 
the  trial  which  had  been  progressing  before  him  on  the  preced- 
ing Saturday.     If  the  trial  proceeding  before  Judge  Galbraith 
in  the  first  district  had  been  finished  on  Saturday,  and  he  had 
no  further  engagement  to  hold  court  in  the  first  district  at  that 
time,  it  would  hardly  be  contended  that  when  he  descended 
from  the  bench,  having  finished  his  engagement  there,  he  would 
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Btill  have  hdd  judicial  authority  in  the  first  district,  although 
he  may  have  remained  in  the  city  of  Helena  some  time.  But 
because  he  had  not  finished  the  trial  of  said  cause^  that  is, 
because  he  proposed  to  hold  court  for  the  judge  of  the  first  dis- 
trict at  a  future  time,  he  still  held  the  judicial  power  in  and 
for  tlie  first  district,  during  the  interim,  and  could  issue  orders 
in  vacation,  in  other  cases  pending  there,  until  that  intention 
was  fulfilled.  But  how  would  it  be  if  that  intention  to  hold 
court  at  a  future  time  was  never  fulfilled  by  that  judge?  Sup- 
pose the  parties  during  the  interim  should  settle  the  controversy, 
and  dismiss  the  action  independently  of  such  judge,  by  causing 
the  clerk  of  the  court  to  enter  an  order  of  dismissal  in  the 
register,  as  could  be  done  under  section  242  of  the  Code  of  Civil 
Procedure;  or  suppose  that  from  sickness  of  the  judge  or  his 
fiimily,  or  of  some  of  the  litigants,  counsel,  jurors,  or  from 
other  cause  the  further  progress  of  the  trial  had  been  post- 
poned for,  say,  ten  days ;  or  suppose  again,  that  at  the  close  of 
such  trial,  a  motion  was  made  to  arrest  judgment,  or  a  motion 
of  some  other  character,  which  the  judge  reserved  under  advise- 
ment for  a  fortnight ;  and  under  some  such  conditions  Judge 
Galbraith  lefl  off  holding  court,  and  Judge  Hunt  proceeded  with 
the  regular  business  of  his  court,  which  is  under  the  Constitu- 
tion '^ always  open  for  the  transaction  of  business  except  on 
legal  holidays  and  non-judicial  days"  (§  17,  art.  viii.);  would 
Judge  Gralbraith  still  liave  been  judge  of  the  First  Judicial 
District  Court  during  the  interim/  He  would  according  to  the 
theory  of  plaintiff's  counsel,  and  would  be  authorized  to  issue 
orders  at  chambers,  in  cases  pending  in  the  First  Judicial  Dis- 
trict Court.  But  suppose  again,  that  while  the  judge  was  pre- 
suming to  hold  such  ephemeral  jurisdiction  by  virtue  of  a 
precarious  link  of  unfinished  business  which  connected  his 
judicial  power  with  such  other  district,  the  parties  should  with- 
out his  knowledge  settle  the  controversy  and  dismiss  the  action, 
such  judge  would  have  no  unfinished  matter  requiring  him  to 
return  to  that  bench.  Thereby  would  be  broken  the  uncertain 
tenure,  whereby  such  judge  was  presuming  to  hold  a  jurisdic- 
tion, and  was  acting,  at  chambers,  upon  other  matters  pending 
in  such  district;  and  such  judge  would  be  thereby  divested  of 
all  judicial  power  in  such  foreign  district. 
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We  do  not  think  that  after  careful  consideration  of  the  sub- 
ject it  will  be  seriously  argued,  that  under  such  convertible, 
capricious,  and  uncertain  conditions  and  contingencies,  the  judge 
of  one  district  can  retain  his  jurisdiction  as  judge  of  a  court,  in 
another  district,  in  vacation  when  he  is  not  holding  such  court. 
We  are  irresistibly  drawn  to  the  conclusion  that  such  a  theory 
is  untenable,  and  that  the  proper  construction  of  the  constitu- 
tional provision  in  question,  is  that  when  a  judge  of  one  district 
goes  into  another  to  hold  court,  he  is  judge  of  the  latter  court 
while  he  presides;  and  further,  that  it  requires  legislation  to 
enable  the  district  judges  to  go  into  districts  other  than  their 
own,  and  become  the  judge  of  such  other  district  to  all  intents 
and  purposes  for  temporary  occasions. 

Many  suggestions  are  made  in  the  petition  for  rehearing 
which  rest  wholly  upon  considerations  of  conveuience.  We  do 
not  regard  these  suggestions  as  entirely  out  of  place  in  illustrat- 
ing the  effect,  where  two  reasonable  constructions  are  possible. 
This  court  was  not  unmindful  of  those  considerations  when  this 
case  was  originally  determined.  We  fail  to  see,  however,  that 
the  conditions  or  circumstances  surrounding  the  litigants  in 
question  were  inconvenient  at  the  time  said  order  was  made. 
Judge  Hunt  of  the  first  district  was  in  his  district  at  the  time 
empowered  by  law  to  issue  the  order  in  vacation  at  chambers, 
while  another  district  judge  was  presiding  over  the  court  of 
that  district  the  same  day  on  which  the  order  was  issued,  and 
such  order  could  have  been  issued  as  a  court  order.  The  sug- 
gestion addressed  to  this  court,  that ''  there  might  be  a  suspen- 
sion of  the  writ  of  injunction  indefinitely,"  or  that  the  writ 
would  be  unavailable  as  a  safeguard  to  protect  the  rights  of 
property,  by  reasons  of  the  jurisdiction  of  the  district  judges,  as 
we  regard  the  constitutional  provisions  on  that  subject,  is  equally 
specious.  When  we  consider  that  the  Constitution  provides  for 
eight  judicial  districts  in  the  State,  and  a  district  judge  resident 
in  each  district,  with  provision  that  in  case  of  vacancy  the  gov- 
ernor may  fill  the  same  by  appointment,  with  the  provision  that 
in  districts  comprising  only  one  county,  the  District  Court  shall 
always  be  open  for  the  transaction  of  business,  except  on  holi- 
days and  non-judicial  days;  and  in  districts  composed  of  more 
than  one  county  the  judges  may  fix  the  terms  of  court,  which 
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ehall  not  be  less  than  four  per  annum,  with  the  provision  that 
any  judge  of  the  District  Court  may  hold  court  for  any  other 
district  judge;  and  the  statute  providing  that  the  resident  dis- 
trict judges  are  empowered  to  issue  the  order  of  injunction  at 
chambers,  as  well  as  by  way  of  a  court  order;  and  that  said 
order  may  be  issued  by  a  non-resident  district  judge  as  a  court 
order  when  holding  court  in  another  district;  under  such  con- 
ditions as  these  the  criticism  is  without  force  or  justification. 

If  the  framers  of  our  Constitution  had  intended  to  provide 
that  the  district  judges  might  exchange  districts  ad  libitum,  and 
thereby  the  district  judge  of  one  district  become  invested  with 
all  the  judicial  power  in  and  for  another  district,  of  course  they 
would  have  so  provided.  It  is  fair  to  presume  that  th^  had 
before  them  the  Constitutions  of  other  States  framed  on  that 
theory  of  establishment  of  District  Courts,  and  the  jurisdiction 
of  such  courts  and  the  judges  thereof,  as  well  as  knowledge  of 
the  construction  of  such  provisions  by  the  courts.  But  they 
adopted  no  such  language.  It  will  be  observed  that  authority 
to  "exchange  districts"  involves  infinitely  more  than  authority 
to  "  hold  court  for  any  other  district  judge."  Under  author- 
ity "to  exchange  districts,"  Judge  Hunt,  whose  district  com- 
prises only  one  county,  might  exchange  districts  with  Judge 
Gralbraith,  and  thereby  become  immediately  invested  with  all 
the  judicial  power  of  district  judge  of  a  district  comprising 
three  counties,  not  only  tc  hold  all  courts  of  such  counties,  but 
he  could  exercise  all  judicial  powers  devolving  upon  the  office 
of  district  judge  of  the  latter  district  in  holding  court  and  in 
vacation;  whereas,  if  he  was  called  upon  to  "hold  court"  for 
JuJge  Galbraith,  it  might  be  for  a  day,  or  for  the  trial  of  one 
cause  in  Jefferson  County  only,  and  Judge  Gralbraith  might 
proceed  to  hold  court  in  another  county  of  his  own  district, 
and.  exercise  his  judicial  power  in  vacation  throughout  his  own 
district.  Is  it  to  be  presumed  that  the  framers  of  our  Consti- 
tution adopted  language  without  duly  weighing  its  import  and 
scope  of  meaning  as  distinguished  from  other  forms,  especially 
where  other  forms  have  been  construed? 

Mr.  Cooley,  tipon  this  subject,  says  2  "  In  interpreting  a  clause 
we  must  presume  that  taoi^ds  have  been  employed  in  their  natural 
and  ardinai-y  meaning.    As  Marshall,  C.  J.,  says :  *  The  framers 
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of  the  Constitution  and  the  people  who  adopted  it  must  be 
understood  to  have  employed  words  in  their  natural  sense^  and 
to  have  intended  what  they  have  said.'  This  is  but  saying 
that  no  forced  or  unnatural  construction  is  to  be  put  upon  their 
language;  and  it  seems  so  obvious  a  truism,  that  one  expects 
to  see  it  universally  accepted  without  question ;  but  the  attempt 
is  made  so  oflen  by  interested  subtlety  and  ingenious  refinement 
to  induce  the  court  to  force  from  these  instruments  a  meaning 
which  their  framers  never  held,  that  it  frequently  becomes  neces- 
sary to  redeclare  this  fundamental  maxim."  (Cooley's  Con- 
stitutional Limitations  [5th  ed.],  71.)  Again,  the  same  author 
observes :  "  Every  such  instrument  is  adopted  as  a  whole,  and  a 
clause  which,  standing  by  itself,  might  seem  of  doubtful  import 
may  yet  be  made  plain  by  comparison  with  other  clauses  or 
portions  of  the  same  law."  (Cooley^s  Constitutional  Limit- 
ations [5th  ed.],  70.) 

Although  the  framers  of  our  Constitution  went  far  in  provid- 
ing for  the  convenient  administration  of  justice  in  our  State,  a 
study  of  that  instrument  plainly  shows  that  they  left  to  the  legis- 
lative assembly  the  further  enactment  of  provisions  to  render 
the  administration  of  justice  still  more  convenient  and  speedy, 
by  providing  in  detail  for  supplying  temporary  vacancies,  or 
absence  or  disabilities,  occurring  in  respect  to  the  office  of  dis- 
trict judge  (§§  12,  13,  14,  17);  and  we  cannot  supply  all  that 
may  be  needed  by  construction.  Indeed  the  clause  in  question 
is  so  direct,  plain  and  concise,  there  is  no  room  for  interpretation 
between  two  or  more  possible  constructions.  Nor  is  the  posi- 
tion plaintiff^s  counsel  contend  for  supported  by  any  implication 
to  be  found  in  said  clause  by  any  authorized  rule  of  intepreta- 
tion.  We  think  the  construction  or  implication  contended  for 
by  plaintiff ^s  counsel  would  involve  greater  inconvenience, 
uncertainty,  and  derangement  in  the  working  of  our  judicial 
system,  than  is  involved  in  following  the  plain  meaning  ex- 
pressed in  the  clause  in  question.  We  leave  the  clause  to  be 
given  its  fullest  scope  and  import,  in  the  investiture  of  any  dis- 
trict judge  with  power  to  hold  court  in  another  district;  and 
with  every  implication  necessary  to  clothe  such  judge  with  every 
power  and  attribute  which  can  be  exercised  in  fulfilling  the 
office  of  presiding  over  or  holding  court  in  another  district. 
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The  exercise  of  no  such  power  is  questioned  in  this  case.  After 
much  careful  study  of  the  Constitution,  and  authorities  in  refer- 
ence to  this  subject,  we  see  no  reason  why  an  enactment  similar 
to  the  Virginia  law  referred  to,  auprUy  may  not  be  put  in  force 
in  this  State  with  some  further  provisions  to  authorize  a  State 
officer  by  requisition  to  call  upon  a  district  judge  to  hold  court, 
and  perform  all  other  dutiesof  district  judge  of  another  district, 
when  the  judge  of  such  district  is  unable  from  any  cause  to  dis- 
charge the  same. 

In  order  to  give  weight  to  the  argument  of  counsel  for  plaint- 
iff it  has  been  questioned,  that  if  the  jurisdiction  contended  for 
has  not  been  given  by  the  Constitution,  the  legislature  has  no 
power  to  pass  such  an  act  as  suggested.  If  the  legislature  can- 
not so  provide  it  is  because  the  Constitution  prohibits  it.  The 
legislature  is  the  supreme  law-making  power  for  the  State,  on 
all  rightful  subjects  of  legislation,  except  as  restricted  by  the 
Constitution.  (Cooley  Constitutional  Limitations  [5th  ed.], 
105-109.)  There  is  no  such  prohibition  in  that  instrument. 
There  is  express  authority  given  to  the  legislature  to  change 
the  boundaries  of  judicial  districts.  Thereunder  a  county  may 
be  taken  from  the  jurisdiction  of  one  judge  and  placed  perma- 
nently under  the  jurisdiction  of  another  judge  for  all  judicial 
purposes.  Cannot  that  which  may  be  done  permanently  be 
also  done  temporarily?  Moreover,  it  may  be  said  upon  author- 
ity that  the  legislature  is  competent  to  add  statutory  jurisdic- 
tion to  constitutional  jurisdiction,  provided  that  the  statutory 
jurisdiction  is  in  harmony  with,  and  does  not  infringe  or  cur- 
tail the  constitutional  jurisdiction.  {Harris  v,  Vanderveer^B  Ex- 
ectUor,  21  N.  J.  Eq.  424;  Sitpervisora  v.  Arrighi,  64  Miss.  668; 
Martin  v.  Hai^ey^  54  Miss.  685 ;  Bank  of  Mmisaippi  v.  Duncan^ 
62  Miss.  740;  People  v.  Hxurdy  41  Mich.  328;  Wells  on  Juris- 
diction, 64.) 

Some  suggestions  herein  may  be  subject  to  the  criticism  of 
being  mere  dicta;  but  this  subject  has  been  argued  with  such 
zeal  and  ability  by  the  learned  counsel,  and  engages  such  inter- 
est of  the  judiciary  and  bar  of  the  State,  as  well  as  able  gentle- 
men who  aided  in  framing  the  Constitution  so  lately  adopted^ 
we  have  felt  justified  in  giving  the  subject  a  broad  and  extended 
discussion. 
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From  all  the  points  of  view  from  which  the  subject  has  bcea 
examined^  following  authority,  souud  rules  of  interpretation, 
and  reasoning,  we  must  adhere  to  the  conclusions  originally 
reached  in  this  case 

Blake,  C.  J.,  concurs. 

ON  REHEARING. 

De  Witt,  J.  (dissenting). — The  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court  upon  the  original  hearing, 
July  terra,  1890.  Upon  the  rehearing,  the  respondent  has 
more  fully  presented  the  question  of  jurisdiction,  upon  which 
point  the  case  was  originally  decided,  and  cited  authcrities, 
which  have  led  me  to  reform  my  views,  by  virtue  of  which  I 
concurred  in  that  decision.  In  the  learned  opinion  of  the  ma- 
jority of  the  court  just  read,  the  original  conclusion  is  affirmed. 
I  regret  that  I  cannot  agree  with  my  associates  in  that  result, 
and  will  state  the  grounds  of  my  dissent. 

Against  the  views  of  the  majority  of  the  court  a  serious  argu- 
ment, ab  incanvenientey  may  be  made.  Some  suggestions  in  that 
direction  are  as  follows:  Under  article  viii.,  section  37  of  the 
Constitution,  a  judge  may,  if  he  be  not  otherwise  prohibited, 
legally  absent  himself  from  the  State  for  a  limited  period.  If 
a  judge  avail  himself  of  this  permission,  or  if  he  be  tempora- 
rily disqualified  by  illness  or  otherwise,  the  important  writ  of 
injunction  cannot,  at  all  times,  be  set  in  motion.  If  a  judge  be 
holding  court  for  another,  under  the  provision  of  section  12, 
article  viii.  of  the  Constitution,  a  premium  is  held  out  to  the 
evil-minded  to  commit  outrages,  during  the  periods  between 
the  sessions  of  the  court,  which  the  judge  is  powerless  to  pre- 
vent. In  the  temporary  disqualification  or  absence  of  the  judge, 
or  a  vacancy  in  his  office,  a  vast  amount  of  formal  work  done  at 
chambers  would  be  suspended.  The  argument  ab  inconveniente 
cannot  prevail,  nor  is  it  of  weight  in  the  face  of  positive  law; 
bnt  in  doubtful  cases,  and  where  two  constructions  are  possible, 
it  availeth  much.  (People  v.  MoCkiuley,  1  Cal.  379;  Bear  v. 
Cohen,  65  N.  C.  513.) 

If  the  Constitution  and  laws  can  be  so  construed  as  to  save 
the  ever-present  invocation  of  the  great  remedy  of  injunction, 
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I  am  of  opinion  that  it  is  the  duty  of  the  court  to  follow  such 
construction.  I  feel  that  I  must  be  amply  satisfied  that  the 
framers  of  the  Constitution  so  intended,  before  I  can  consent 
that  at  any  time  the  people  shall  be  deprived  of  the  beneficent 
operation  of  this  writ.  With  these  views,  I  seek  a  construc- 
tion of  the  Constitution  that  will  protect  the  rights  of  property, 
and  not  leave  them  to  wanton  destruction. 

The  Constitution,  section  xx.  Schedule,  section  1,  is  as  follows : 
"All  laws  enacted  by  the  legislative  assembly  of  the  Territory 
of  Montana,  and  in  force  at  the  time  the  State  shall  be  admitted 
to  the  Union,  and  not  inconsistent  with  this  Constitution,  or 
the  Constitution  or  laws  of  the  United  States  of  America,  shall 
be  and  remain  in  full  force  as  the  laws  of  the  State,  until  altered 
or  repealed,  or  until  they  expire  by  their  own  limitation." 

At  the  time  the  State  was  admitted  into  the  Union,  there  was 
in  force  the  following  law  of  the  Territory:  "An  injunction  is 
a  writ  or  order  requiriug  a  person  to  refrain  from  a  particular 
act.  The  order  or  writ  may  be  granted  by  the  court  in  which 
the  action. is  brought,  or  by  a  judge  thereof,  and  when  made  by 
a  judge,  may  be  enforced  as  to  the  order  of  the  court."  (§  172, 
Code  Civ.  Proc.) 

This  provision  of  the  law  seems  to  me  to  be  devoid  of  ambi- 
guity. When  it  says  that  the  writ  or  order  may  be  granted  by 
the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
it  may  not  mean  that  it  may  be  granted,  at  chambers,  by  any 
judge  of  any  District  Court  in  the  State,  whether  he  be  the 
regular  judge  of  the  particular  court  or  not.  As  to  this  I 
express  no  opinion.  But  it  does  certainly  mean  that  it  may  be 
granted  by  a  judge  of  the  court  in  which  the  action  is  brought. 

Two  inquiries  present  themselves:  (1)  Was  Judge  Gal braith, 
when  he  issued  the  order,  a  judge  of  the  First  Judicial  District 
Court?  If  he  were  it  must  follow,  under  section  172  of  the 
Code  of  Civil  Proce<hire,  cited  above,  that  he  had  jurisdiction 
to  issue  the  order:  Provided^  (2)  that  section  172  is  not  incon- 
sistent with  the  provisions  of  the  Constitution  in  reference  to 
the  jurisdiction  and  organization  of  the  District  Courts,  and 
the  power  of  the  judges  thereof.  My  associates  are  of  the 
opinion  that  Judge  Galbraith  was  not  a  judge  of  the  First 
Judicial  District  Court,  in  the  full  sense  of  that  term,  but  that 
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his  authority  was  limited  to  simply  presiding  over  an  open 
session  of  that  court.  I  believe  that  a  broader  view  must 
obtain. 

In  discussing  the  cases  where  my  learned  brother,  writing 
the  opinion  of  the  majority,  has  quoted  the  text,  I  will  not 
repeat  tiiat  which  is  cited  by  him,  but  will  comment  upon  his 
conclusions. 

Section  12,  article  viii.  of  the  Constitution  provides,  among 
other  things,  as  follows:  "Any  judge  of  the  District  Court 
may  hold  court  for  any  other  district  judge,  and  shall  do  so 
when  required  by  law."  The  action  in  which  the  injunction 
order  was  granted  was  commenced  in  the  First  District  Court, 
June  21,  1890.  Judge  Galbraith  of  the  fifth  district,  pursuant 
to  the  provision  of  the  Constitution  above  cited,  held  court  in 
the  first  district  for  Judge  Hunt,  during  the  court  hours  of 
that  day,  which  was  Saturday,  All  that  appears  in  reference 
to  Judge  Hunt  on  that  day  is  that  he  was  present  in  the  city 
of  Helena,  where  said  court  was  held.  He  did  not  hold  any 
court  that  day,  nor  exerise  any  judicial  functions.  Judge 
Gralbraith  continued  to  hold  court  on  the  Monday  following, 
June  23d.  Between  the  adjournment  of  Saturday  and  the  con- 
vening of  Monday,  he  was,  of  course,  not  on  the  bench,  or 
doing  the  work  which  is  done  in  court.  During  this  period, 
and  on  Saturday  afternoon,  at  chambers,  he  issued  the  injunc- 
tion order  complained  of.  During  the  whole  of  this  period, 
this  Saturday,  Sunday,  and  Monday,  he  was  doing  all  that  is 
understood  as  "holding  court."  He  left  the  bench  for  the 
night,  and  for  a  non-judicial  day.  But,  on  these  days  he  was 
"holding  court"  in  the  full  sense  of  the  term.  He  could  have 
done  nothing  further,  which  would  have  rendered  a  fulfillment 
of  tlie  definition  of  the  term  "  holding  court"  any  more  complete. 
What  was  the  character,  official  or  otherwise,  of  the  individual 
Thomas  J.  Galbraith,  when  he  was  thus  "holding  court,"  as 
described?  Was  he  a  referee;  was  he  a  trier  of  a  single  cause 
by  stipulation  or  otherwise;  were  his  functions  limited  by  any 
order  assigning  him  to  this  court;  or  was  he  a  judge  of  the 
court?  And  let  it  be  remembered  that  the  statute,  section  172, 
says  that  the  writ  or  order  may  be  granted  by  "a  judge,"  "a 
judge  of  the  court/'     The  words  "a  judge"  occur  twice  in  the 


48        "Wallace  v.  Helena  Electbic  Ry.  Co.    [July  T., 

statute,  and  give  the  air  of  deliberation  to  the  expression.  It 
need  not  he  ^^  the  judge"  of  the  court.  The  article  "a"  seems 
to  me  to  be  suggestive.  If  the  law  read  "tt€  judge,"  there 
would  be  more  reason  in  contending  that  it  meant  the  regularly 
elected  or  appointed  judge  of  the  particular  court.  But  the 
article  "a,"  in  itself,  carries  the  idea  of  more  than  one  judge. 
It  is  equivalent  to  ^^any,"  and  seems  to  exclude  the  application 
of  the  statute  to  the  one  judge  of  the  court.  I  cannot  but  con- 
clude that  Judge  Galbraith,  "  holding  court,"  as  he  was,  when 
he  issued  the  order,  was  a  judge  of  the  court,  whether  I  regard 
the  common  understanding  of  language,  or  the  history  of  legal 
proceedings. 

I  am  not  without  support  in  my  views  in  the  decisions  of 
the  highest  courts  of  sister  States,  if  I  interpret  correctly  the 
letter  and  spirit  of  those  decisions.  The  difference  between  the 
members  of  this  court,  in  their  views  of  those  cases,  has  largely 
led  to  the  divergence  in  this  decision.  I  will  treat  those  cases 
in  the  same  order  pursued  by  my  associate. 

First,  as  to  the  Florida  case,  Clark  v.  Bugg,  20  Fla.  861. 
My  associates  seem  to  hold  that  the  only  force  of  this  case  as 
an  authority  is  its  application  to  our  late  territorial  judicial 
system;  and  they  note  that  counsel  have  urged  upon  our  con- 
sideration what  has  always  been  the  practice  in  the  Territory. 
I  in  no  way  rely  upon  the  territorial  practice,  but  look  only  to 
the  State  Constitution,  and  the  laws  adopted  thereby,  and  apply 
the  reasoning  of  the  Florida  case  to  such  Constitution  and  laws. 
The  applicability  of  the  Florida  case  to  the  case  before  this 
court  is  disposed  of  by  the  majority  opinion  in  this  argu- 
ment: That  in  Florida  the  circuit  judges  are  appointed  by 
the  governor  for  the  State  at  large,  but  assigned  to  a  cir- 
cuit, whereas,  with  us,  the  District  Court  judges  are  not 
chosen  by  the  electors  of  the  State  at  large,  or  appointed 
by  the  governor  for  the  State,  but  are  elected  for  a  district, 
by  the  electors  of  that  district.  In  the  view  of  the  court, 
there  would  seem  to  be  something  sacred  in  this  election  of 
a  judge  by  the  people  of  his  district,  something  by  virtue 
of  which  the  people  of  the  district,  by  such  vote  for  their 
judge,  excluded  a  judge  of  a  foreign  district  from  coming 
among  them.     The  judge,  whether  in  a  foreign  district  or 
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his  own,  has  no  powers  bat  those  granted  by  the  G>nstita« 
tioD^  either  expressly  or  by  necessary  implication.  But  the 
sovereign  people  who  elect  the  jadge  of  the  district  are  the 
same  sovereign  people  who  made  the  Constitution.  The  people 
of  a  district  who  declare  thefr  wishes  in  their  election  of  a 
judge  have  also^  in  a  more  solemn  manner,  declared  them- 
selves in  the  Constitution.  Therefore  the  people  of  the  first 
district,  who  elected  Judge  Hunt,  also,  at  the  same  election, 
as  it  happens  in  this  instance,  expressed  the  permission  that 
Judge  Galbraith  should  "hold  court"  (Const,  art.  viii.  §  12) 
for  Judge  Hunt;  and  we  have  only  to  arrive  at  what  the 
people  intended  in  their  Constitution  by  the  words  "hold 
court."  In  this  view,  the  Florida  case  applies  as  forcibly 
to  our  situation  as  to  the  Florida  system.  And  let  it  go 
even  to  the  extent  of  the  temporary  suspension  of  Judge 
Hunt's  judicial  functions.  It  establishes  Judge  Galbraith's 
power  to  issue  the  order.  The  condition  of  affairs  is  better 
if  Judge  Galbraith  be  the  judge,  and  the  whole  judge,  and 
Judge  Hunt  be  in  temporary  suspension,  than  if  jurisdic- 
tion be  temporarily  divided  between  the  two  officers,  and 
litigants  be  uncertain  in  which  department  of  the  court  their 
business  is  properly  classified.  In  the  Florida  case  the  judge 
was  assigned  to  "  hold  a  term "  for  another.  There  was  not 
an  order  for  him  to  "exchange  circuits"  under  the  Con- 
stitution of  that  State;  which,  perhaps,  might  imply  more 
powers  than  "  holding  a  term."  The  expression  of  our  Con- 
stitution, "hold  court,"  seems  to  have  as  great  a  signifi- 
cation as  "hold  a  term."  The  North  Carolina  case  of  Bear 
v.  Coherif  65  N.  C.  513,  is  to  the  same  effect,  and  need  not  be 
reviewed.  I  am  of  opinion  that  each  of  these  cases,  hold- 
ing that  the  substituted  judge  had  jurisdiction,  sustains  my 
view  that  Judge  Galbraith  had  power  to  issue  the  order  in 
question. 

In  order  to  make  clear  my  views  of  the  Virginia  case,  it  will 
be  necessary  to  cite  a  little  more  fully  from  the  opinion  of  the 
court,  as  follows:  "The  first  error  assigned  is  that  the  vacation 
decree  rendered  by  A.  B.  Guigon,  judge  of  the  Hustings  Court 
of  Bichmond,  acting  as  a  judge  of  the  Chancery  Court  of  Bieh- 
Baoody  was  a  nullity,  and  all  acts  under  it  void,  because  tbefe 
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was  no  authority  found  in  the  law  for  a  judge  to  render  a  decree 
in  vacation^  which  power  is  not  given  by  the  authority  to  render 
such  decree  in  term Section  53,  ch.  167,  Code  of  Vir- 
ginia, 1873,  provides:  *  Chancery  causes  may  hereafter,  by  con- 
sent of  parties  given  in  open  court  and  entered  of  record,  be 
submitted  to  the  judge  of  the  court  in  which  such  cause  is. pend- 
ing for  decision  or  decree  to  be  made  therein  in  vacation,  and 
all  decrees  so  made  hereafter  and  entered  by  the  clerk  in  vaca- 
tion shall  be  deemed  and  taken  to  be  as  valid  as  though  they 
had  been  made  and  entered  in  open  court.'  This  act  was  passed 
in  January,  1873.  But  it  is  contended  that  this  act  only  gave 
such  authority  to  the  judge  of  the  court  in  which  the  cause  is 
pending,  and  that  the  judge  of  another  court,  sitting  in  such 
court,  could  not  thus  acquire  the  needed  authority.  It  is  pro- 
vided by  the  Act  of  Assembly  of  July  11,  1870:  'During  the 
absence  of  the  judge  of  said  Chancery  Court,  or  the  inability 
of  the  said  judge,  from  any  cause,  to  hold  a  term  of  his  court, 
or  to  sit  in  any  particular  case,  or  discharge  any  duty  required 
by  law,  the  said  term  may  be  held,  or  said  cause  be  tried,  or 
said  duty  may  be  performed  by  any  circuit  judge,  or  the  judge 
of  the  Hustings  Court  of  the  city  of  Richmond.'  But  the 
argument  is  still  further  pressed,  that  if  the  judge  of  the  Hust- 
ings Court  was  thus  authorized  to  sit  as  judge,  under  the  Act 
of  July  11,  1870,  that  the  Act  of  January  14,  1873,  which 
authorized  the  judge  of  that  court  to  render  a  decree  in  vaca- 
tion when  the  parties  consented,  did  not  apply  to  the  substi- 
tuted judge,  because  the  terms  of  the  act  did  not  include  him; 
that  the  authority  is  given  to  the  judge  of  that  court,  and  none 
other.  The  answer  is,  that  when  the  judge  of  the  Hustings 
Court  was  by  lawful  authority  sitting  as  judge  of  the  Chancery 
Court,  and  holding  a  term  of  that  court,  or  trying  a  case 
therein,  he  was  the  judge  of  that  court.  He  became  such  by 
authority  of  the  law  by  which  he  lawfully  ascended  that  bench; 
and  any  law  which  referred  to  the  judge  of  that  court,  and 
granted  any  powers,  granted  such  powers  to  him.  Any  other 
construction  of  the  law  would  be  unreasonable.''  {3Iorris8  v. 
Virginia  Ina.  Cb.  85  Va.  588.) 

It  will  be  observed  that  by  the  Virginia  statute,  if  the  chan- 
cery judge  was  disabled,  (1)  to  hold  a  term,  (2)  to  sit  in  a  par- 
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ticalar  case,  (3)  to  discharge  any  duty,  then  the  judge  of  the 
Hustings  Court  might  (1)  hold  that  term,  (2)  sit  in  the  particu- 
lar case,  (3)  discharge  any  other  duty.     The  rendering  of  the 
decree  in  question  in  the  case  by  the  Hustings  judge  would  come 
under  the  third  classification  of  powers.     If  it  appeared  that 
the  chancery  judge  was,  from  any  cause  unable  to  render  this 
decree,  the  judge  of  the  Hustings  Court  might  do  so.     It  does 
not  appear  in  the  case  that  the  chancery  judge  was  unable  to 
render  the  decree,  or  that  the  Hustings  judge  rendered  it  for 
that  reason;  but  it  does  appear  that  the  judge  of  the  Hustings 
Court  had  been  holding  a  term.     The  decision  of  the  Supreme 
Court  does  not  proceed  upon  the  ground  that  the  Hustings  judge 
could  render  the  decree  by  reason  of  the  inability  of  the  chan- 
cery judge,  as  permitted  in  classification  3,  supra;  but  the 
decision  is  placed  upon  the  ground  that  the  Hustings  judge  had 
power  to  render  the  decree  because  he  had  held  the  term  and 
was  judge  of  the  court,  and  that  laws  referring  to  the  judge  of 
the  court  referred  to  him.     Although  the  Virginia  statute  is 
infinitely  broader  than  our  constitutional  provision,  the  decision 
of  that  case  does  not  rest  upon  that  additional  breadth,  but 
rather   upon    reasons  above   remarked,   and    reasons  entirely 
applicable  to  the  case  now  before  this  court.     I  therefore  refer 
to  the  case  with  approval,  as  sustaining  my  position  in  the  case 
at  bar;  and^  returning  to  that  case^  it  is  not  questioned  that 
Judge  Galbraith  was  lawfully  upon  the  bench  of  the  First  Dis- 
trict Court  on  those  days  in  June.     Consequently,  under  the 
Virginia  case,  any  law  or  constitutional  provision,  which  granted 
powers  to  the  judge  of  that  court,  granted  those  powers  to  him. 
Section  1124  of  the  Revised  Statutes  of  Texas,  provides: 
"Any  judge  of  the  District  Courts  may  hold  court  for  or  with 
any  other  district  judge,  and  the  judges  of  the  several  District 
Courts  may  exchange  districts  whenever  they  may  deem  it 
expedient  to  do  so."     The  Supreme  Court,  In  re  Angus^  28 
Tex.  App.  293,  in  construing  that  provision,  said:   "If  a  dis- 
trict judge  may  hold  court  for  another  judge,  has  he  not  the 
authority  to  hear  a  habeas  corpus  case  for  him  at  his  request, 
the  other  judge  being  absent  from  the  district?     We  will  not 
discuss  this  proposition,  deeming  it  too  plain  for  discussion.'^ 
It  may  be  observed  that  in  this  case  the  writ  was  made  return- 
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able  at  chambers,  and  not  before  the  court;  and  that  the 
Supreme  Court  base  the  decision,  not  upon  the  ground  of  an 
^^ exchange  of  districts^  which,  perhaps,  would,  in  itself,  mean 
an  exchange  of  all  judicial  functions;  but  upon  the  ground 
that  the  substituted  judge  was  'holding  court/  and  so  ^hold* 
ing  court,^  had  the  authority  in  question,  at  chambers." 

Section  12,  article  vi.  of  the  Constitution  of  Colorado,  sub-* 
stautially  the  same  as  ours,  is  as  follows:  ^^The  judges  of  the 
District  Courts  may  hold  courts  for  each  other,  and  shall  do  so 
when  required  by  law.''  The  Supreme  Court  of  that  State 
{Empire  L.  &  C.  Oo.  v.  Engley,  14  Colo.  289),  held  that  a  judge 
so  holding  court  for  another,  was  the  proper  judge  to  settle  a 
bill  of  exceptions  in  a  case  so  tried  by  him.  It  does  not  appear 
whether  such  bill  of  exceptions  was  settled  in  chambci's  or  in 
court ;  but  if  the  former,  it  would  not  seem  to  be  correct,  if 
the  view  of  the  majority  of  the  court  in  the  matter  before  us 
obtains. 

The  case  of  People  v.  (yNeil,  47  Cal.  109,  is  in  no  way 
adverse  to  the  view  which  I  liold.  In  that  case  Judge  Hear- 
don,  of  the  fourteenth  district,  was  temporarily  in  the  city  of 
Sacramento,  in  the  sixth  district.  While  so  there  he  heard 
and  determined  a  matter  in  chambers,  and  made  an  order 
thereon.  The  opinion  says:  ''The  order  recited  that  the  writ 
was  'returnable  before  the  undersigned  district  judge  of  the 
fourteenth  Judicial  District,  presiding  in  said  Sixth  Judicial 
District  Court'  But  it  appears  from  the  order  of  Justice 
Sprague,  ordering  the  writ  to  be  returned  before  Judge  Kear- 
don,  that  it  directs  the  return  to  be  made  'before  Hon.  T.  B. 
Beardon  at  the  District  Court-room  in  the  city  of  Sacramento,' 
and  omits  any  reference  to  the  fact  that  he  was  then  ])residiiig 
in  the  Sixth  Judicial  District  Court."  The  fact  was,  asap})ears 
by  the  decision,  that  Judge  Ileardon  was  not  holding  court,  or 
presiding  in  the  foreign  district.  In  that  vitally  material  fact 
the  case  is  wholly  distinguished  from  tliat  now  under  consiilor- 
ation.  But  Judge  Galbraith  was  holding  court  in  the  first  <]is- 
trict,  and  upon  that  fact  I  find  sufficient  foundation  upon  which 
to  lay  the  structure  of  my  conclusions  herein. 

The  application  made,  in  the  opinion  of  the  majority  of  the 
court  herein  of  Gale  v.  Miclue,  47  Mo.  326,  meets  neither  my 
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assent  nor  my  understanding.  The  opinion  of  the  Missoori 
court  is  sttflBciently  cited  for  mj  purposes,  and  I  will  not  re* 
quote  it.  The  authority  conferred  by  the  Missouri  Constitution 
is  wholly  different  from  that  by  the  Virginia  statute  considered 
above.  The  latter  gives  the  substituted  judge  the  power  to 
hold  a  term,  and  separately  and  independently,  and  when  not 
holding  a  term  the  power  to  try  a  particular  cause,  and  perform 
particular  acts.  The  Missouri  constitutional  provision  gives 
the  judge  power  only  to  hold  the  term,  and  in  holding  the 
term,  to  hold  the  whole  term;  that  is  to  say,  he  may  try  the 
particular  case,  and  do  the  specific  act  when  he  is  holding 
the  term,  but  cannot  try  the  particular  case,  or  do  the  specific 
act  when  he  is  not  holding  the  term,  or  as  segregated  from  the 
holding  of  the  term.  The  Supreme  Court,  in  the  case  being 
reviewed,  as  a  matter  of  course,  held  that  the  judge  not  holding 
the  term,  he  could  not  perform  the  partial  and  segregated  act 
of  a  term,  to  wit,  try  one  particular  case.  He  might  do  the 
whole  under  the  authority  of  the  Constitution,  and  doing  the 
whole,  he  may  do  all  the  parts.  The  whole  includes  the  parts. 
But  not  doing  the  whole,  or  called  upon  or  assigned  so  to  do, 
and  exercising  no  power  over  the  whole,  he  had  no  power  over 
the  part.  If  he  were  exercising  the  power  over  the  whole,  that 
power  would  go  to  the  part,  that  is  the  particular  case.  These 
are  very  elementary  principles  of  logic. 

Applying  the  Missouri  decision  to  our  constitutional  situation, 
the  opinion  of  the  majority  of  the  court  makes  this  argument. 
*^  A  fortiori,  it  must  be  said  that  the  authority  to  call  in  another 
district  judge  ^to  hold  court  ^  does  not  confer  authority  on  the 
substituted  judge  to  exercise  powers  and  discharge  duties  not 
involved  in  holding  court,  that  is,  to  exercise  the  powers  of  the 
resident  judge  of  the  district  at  chambers  in  vacation.^'  The 
statement  of  this  argument  is  in  the  nature  of  a  begging  of 
the  question.  The  point  at  issue  and  to  be  proved  is  that  the 
person  ^'holding  court''  was  the  judge  of  the  court,  and  as 
judge  of  the  court  had  power  to  issue  the  injunction  order 
under  discussion. 

The  argument  of  my  learned  brother  assumes  the  non-exist- 
ence of  the  ultimate  fact  to  be  arrived  at,  and  from  that  assump- 
tioB  argues  the  ooodusion  which  he  has  already  assumed.    Bat 
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granted  that  the  authority  to  call  in  another  judge  to  ''  hold 
oourt''  does  not  itself  confer  apon  that  judge  authority  to  do 
acts,  of  which  the  act  in  controversy  is  one;  but  the  exercise  of 
that  authority f  the  calling  in  of  the  foreign  judge,  the  fait 
accompli  of  his  'Yielding  court/'  confer  upon  him  the  power  to 
be  and  make  him  a  judge  of  the  court;  and  as  judge  of  the 
court,  he  has  the  powers  of  a  judge,  one  of  which  was  to  issue 
the  order,  the  subject  of  the  controversy. 

The  cases  of  Klaise  v.  State^  27  Wis.  463;  Owens  v.  State,  27 
Wis.  456 ;  American  L.  &  C.  Co.  v.  East  &  Wed  By.  Co.  40 
Fed.  Rep.  182,  have  been  cited  against  the  view  I  endeavor  to 
express;  but  their  inapplicability  is  too  apparent  to  require 
discussion. 

As  a  result  of  thb  review  of  the  cases,  and  the  reason  of  the 
matter  as  it  addresses  itself  to  my  mind,  I  am  of  opinion  that 
section  172  of  the  Code  of  Civil  Procedure,  cited  above,  must 
be  construed  to  the  effect  that  Judge  Galbraith  was  a  judge  of 
the  First  Judicial  District  Court  on  June  21, 1890,  and  as  such 
judge  had  jurisdiction  to  issue  the  order  under  discussion, 
unless  said  section  172  is  inconsistent  with  the  Constitution  of 
the  State.  Into  that  inquiry  I  will  now  proceed.  Enough  has 
been  already  said  to  open  a  short  road  to  the  conclusion  which 
I  hold. 

The  portions  of  the  Constitution  applicable  to  this  discussion 
are  that  part  of  section  11,  article  viii.,  as  follows:  ''Said 
courts  [the  District  Courts],  and  the  judges  thereof,  shall  have 
power  also  to  issue,  hear,  and  determine  writs  of  mandamus^ 
jfuo  warranto,  certiorari,  prohibition,  injunction,  and  other 
original  and  remedial  writs,  and  also  all  writs  of  habeas  corpus 
on  petition  by  or  on  behalf  of  any  person  held  in  actual  custody 
in  their  respective  districts.^'  I  take  occasion  to  say  that  the 
punctuation  in  the  above  citation  is  correct  as  it  appears  on  the 
original  Constitution  on  file  in  the  office  of  the  secretary  of 
State,  which  is  not  the  case  in  the  published  copies  with  which 
the  printer,  as  is  usual,  has  taken  liberties  to  suit  his  own  taste. 
I  cite  also  section  12,  article  viii.  ''The  State  shall  be  divided 
into  judicial  districts,  in  each  of  which  there  shall  be  elected 
by  the  electors  thereof,  one  judge  of  the  District  Court,  whose 
term  of  office  shall  be  four  years^  •  •  •  •  and  until  their  sue- 
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cessors  are  elected  and  qualified.  Any  judge  of  the  District 
Court  may  hold  court  for  any  other  district  judge,  and  shall 
do  so  when  required  by  law/' 

It  is  not  necessary  here  to  determine  whether  the  judge  of 
the  fifth  district,  at  chambers,  when  he  is  not  holding  court  in 
the  first  district,  has  power  to  issue  an  order  of  injunction  in  a 
case  pending  in  the  First  District  Court.  As  we  have  above 
seen,  the  judge  of  the  fifth  district  was,  in  the  case  before  us, 
holding  court  in  the  first  district.  Sections  11  and  12,  supra, 
give  the  judge  of  a  District  Court,  at  chambers,  power,  at  least, 
to  issue  an  order  of  injunction  in  a  case  brought  in  the  court 
of  which  he  is  judge.  Following  this  proposition,  I  find  that 
the  last  paragraph  of  section  12  gives  the  judge  of  the  Fifth 
District  Court  power  to  hold  court  in  the  first  district,  which 
he  was  doing  when  he  granted  the  order. 

Taking  the  next  step  in  the  argument,  it  is  seen  from  the 
construction  of  similar  constitutional  and  statutory  provisions 
in  other  States,  in  cases  above  quoted  from,  when  a  judge  of  a 
district  "holds  a  term,"  or  "holds  court,''  in  a  district  other 
than  his  own,  he  is  judge  of  the  court  of  that  district.  I  there- 
fore conclude  that  on  June  21,  1890,  Judge  Galbraith  was  a 
judge  of  the  First  Judicial  District  Court.  Then  apply  to 
him  the  provisions  of  section  172,  and  he,  as  a  judge  of  that 
District  Court,  had  power  to  issue  the  order  which  he  did.  It 
is  not  within  my  understanding  to  consent  that  section  172  of 
the  Code  of  Civil  Procedure  is  inconsistent  with  the  Constitu- 
tion in  this  particular.  I  believe  that  the  law  and  the  Con- 
stitution are  in  harmony,  and  may  stand  together  for  the 
preservation  of  the  writ  of  injunction. 

My  learned  associate  suggests  that  inconveniences  and  derange- 
ments of  the  judicial  system  would  be  greater  under  the  appli- 
cation of  the  doctrine  that  I  venture  to  hold  than  under  that 
promulgated  by  the  majority  of  the  court.  I  am  willing  to  go 
to  the  whole  length  of  the  cases  reviewed,  and  hold  that  Judge 
Hunt's  judicial  functions  were  temporarily  suspended  in  the 
first  district,  and  even  then,  I  am  of  opinion  that  the  judicial 
system  would  be  a  more  smoothly  working  machine  if  the  sub- 
stituted judge  were  a  whole  judge  than  it  would  were  he  a  frac- 
tional part  thereof. 
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Another  objection  that  I  have  to  the  position  of  the  majority 
of  the  court  is,  that  it  suggests  a  doubt  whether  the  difficulty 
is  remediable  without  a  constitutional  amendment.  The  Consti^ 
tution  says  that  a  foreign  judge  niay  hold  court  for  another.  It 
further  says  that  he  shall  do  so  when  required  by  law;  that  is 
to  say,  he  must  do  so  when  the  legislature  passes  an  act  so 
requiring  him.  At  present  he  simply  may  hold  court,  perhaps 
as  a  courtesy  to  a  brother  judge.  If  the  construction  of  the 
majority  of  this  court  of  the  words  "holding  court'*  is  to 
obtain,  then  may  the  legislature,  in  addition  to  requiring  a  dis- 
trict judge  to  hold  court  for  another,  also  extend  the  significa- 
tion of  the  words  "holding  court,"  so  that  they  shall  include 
what  the  majority  of  this  court  now  say  tliey  do  not  under  the 
Constitution  include?     This  is  an  interesting  inquiry. 

It  occurs  to  me  that  the  present  disagreement  between  my 
associates  and  myself  in  this  case  is  the  old  differeuce  in  the 
doctrines  of  construction  that  has  employed  the  thought  of  con- 
stitutional writers  from  the  foundation  of  the  American  govern- 
ment, the  history  of  which  is  luminously  written  through  the 
reports  of  the  Supreme  Court  of  the  United  States. 

It  is  a  rule  of  construction  of  the  Constitution  of  the  United 
States,  evolved  through  the  broad  views  and  comprehensive 
genius  of  America's  greatest  American,  Chief  Justice  Marshall, 
that,  if  the  court  will  closely  scrutinize  the  grant  of  a  power  to 
ascertain  whether  it  exist,  then,  when  it  is  determined  that  the 
power  is  granted,  the  court  will  liberally  and  broadly  construe 
the  means  of  carrying  that  power  into  effect.  The  power  being 
found  to  exist,  there  must  be  with  that  power  the  habiliments 
wherewith  to  clothe  it  in  perfect  symmetry^  and  the  weapons 
with  which  to  arm  it  in  invincibility. 

The  Constitution  of  the  United  States  may  be  read  in  a  half- 
hour.  A  perusal  of  the  literature  of  its  construction  is  a  life 
work.  And  that  construction,  triumphing  over  constant  and 
vigilant  enemies,  has  evolved  the  national  doctrine,  that,  the 
power  once  granted  to  exist,  there  spring  into  being  all  the 
necessities  of  the  life,  health  and  strength  of  the  power.  Any 
other  doctrine  would  have  lefl  the  Constitution  of  the  United 
Stalea  a  shivering,  unclothed  foundliij^  on  the  highway  of  time, 
instead  of  developing  the  robust,  magnifioeut  manhood,  which 
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DOW  bolds  its  head  above  the  nations  of  the  earth.  I  do  not 
for  a  moment  lose  sight  of  the  fundamental  distinction  between 
the  Constitution  of  the  United  States  and  that  of  a  State.  I 
speak  of  the  doctrine  of  the  construction  of  the  Constitution  of 
the  United  States  simply  as  a  forceful  illustration  of  my  view 
of  the  section  of  our  Constitution  (§  12,  art.  viii.),  which  is  a 
section  conferring  power  upon  the  District  Court  judges. 

My  learned  associates  take  the  most  restricted  view  of  the 
section.  It  is  my  opinion  that  the  principles  of  our  government 
demand  a  broader  construction ;  that  when  we  find  in  the  Dis- 
trict Court  judge  the  power  to  hold  court,  we  should  discover 
him  clothed  in  the  full  panoply  and  attributes  of  a  judge  of  the 
court,  and  that  it  should  not  be  left  to  the  circumstances  of 
each  instance  to  ascertain,  perhaps  from  doubtful  evidence, 
what  were  his  particular  functions  at  a  particular  time. 

With  these  views  forced  upon  my  mind  as  they  are,  seriously 
impressed  as  I  am  that  my  opinion  is  in  accord  with  the  estab- 
lished doctrines  of  American  government  and  Republican  insti- 
tations,  I  cannot  refrain  from  expressing  an  earnest  dissent 
from  the  conclusion  of  the  court. 


BARGEE,  Respondent,  v.  HALFORD,  Appellant. 

Afpsal — Contents  of  ttatement-- Record. —  Where  the  evidence  contained  in  ft 
«tatement  on  appeal  la  a  transcript  of  the  stenographer'B  notes  by  question  and 
answer,  the  record  will  not  be  considered  on  appeal,  and  it  will  be  presumed 
that  the  evidence  supports  the  findings.  {NetoeU  y.  Meyendotff,  9  Mont.  254 ; 
18  Am.  St.  Bep.  746,  cited.) 

|f*»»T»wi  Women—  Sole  lyader^s  Act.  — The  property  of  a  married  woman,  who  has 
availed  herself  of  the  provisions  of  the  Bole  Trader's  Act,  is  exempt  from  seizure 
bj  her  husband's  creditors,  though  no  list  of  separate  property  may  have  been 
filed.     [8?isd  T.  Bkikely,  6  Mont.  347,  affirmed.) 

Appeal  from  Fifth  Judiciai  Distridj  Jefferson  (Jomdy. 

Judgment  in  replevin  was  rendered  for  plaintiff  below  bj 
Galbbaith,  J. 

Statement  of  fSusts,  prepared  bj  the  judge  delivering  the 
opinion. 


10 

57 

10 

89 

To 

57 

IS 

124 

S4«e99| 

32»  491 

ir 

57 

16 

116 

68  B^BGEB  «.  Halfobb,  [Jnlj  T^ 

It  appears  from  the  pleadings  that  plaintiff  was  a  married 
woman.  On  July  8,  1889,  she  filed  in  the  proper  office  a  dec- 
laration of  her  intention  to  do  business  as  a  sole  trader.  The 
law  is  found  in  sections  1433-1 438,  division  6,  Compiled  Stat- 
utes. On  October  16,  1889,  plaintiff  was  the  owner  and  in 
possession  of  certain  personal  property,  described  by  schedule. 
Defendant,  sheriff  of  Jefferson  County,  on  that  day  seized  such 
property  on  writs  of  attachment  against  the  property  of  the 
plaintiff's  husband,  claiming  the  same  as  that  of  the  husband. 
Plaintiff  brings  her  action  of  replevin.  The  case  was  tried  to 
the  court  without  a  jury,  and  judgment  rendered  in  favor  of 
plaintiff,  from  which  defendant  appeals.  The  findings  and  con- 
clusions of  the  court  may  be  briefly  stated  as  follows :  Plaintiff 
had  complied  with  the  law  (§§  1433-1438,  div.  5,  Comp.  Stats.), 
and  thereby  became  a  sole  trader.  The  attachments  were  against 
her  husband,  and  not  her.  At  the  time  of  the  seizure  plaintiff 
was  the  bona  fide  owner  of  the  property.  No  fraud  or  collu- 
sion is  raised  in  the  case.  Plaintiff  being  a  sole  trader  had  the 
right  to  invest  her  income  in  the  property  mentioned,  or  other- 
wise, and  the  said  Sole  Trader's  Act  protects  such  investment. 
The  court  then  finds  the  amount  of  damages,  and  orders  judg- 
ment in  replevin  with  damages.  But  one  contention  has  been 
made  by  counsel.  Appellant  insists  that  plaintiff's  property 
as  a  married  woman  was  not  protected  from  her  husband's 
creditors  by  the  Sole  Trader's  Act;  but  that  she  should  have 
further  filed  a  list  of  separate  property,  as  provided  in  section 
1432,  division  6,  of  the  Compiled  Statutes. 

Chtoan  &  Parker,  for  Appellant. 

The  common  law  is  in  force  in  the  State  of  Montana  when 
not  abrogated  by  statute.  (§  201,  fifth  div,  Comp.  Stats.) 
The  statute  law  concerning  separate  property  of  married  women 
is  in  derogation  of  the  common  law,  and  the  directions  of  the 
statute  must  be  strictly  pursued  before  its  benefits  will  accrue. 
The  "list"  of  such  property  must  be  filed  with  the  recorder 
of  the  county  where  such  married  woman  resides,  before  the 
exemption  of  her  husband's  debts  can  be  claimed  or  enforced. 
(§  1432,  fifth  div.  Comp.  Stats.)  Such  list  was  not  filed  by 
respondent,  before  levy  of  attachment  by  appellant,  hence  she 
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cannot  avail  herself  of  the  benefits  of  the  statute.  The  object 
of  the  law  is  twofold.  First  To  give  notice  to  creditors  of 
the  husband  that  the  rights  and  benefits  of  the  statute  will 
be  invoked  and  not  waived.  Second,  Notice  to  such  creditors 
of  what  property  is  the  separate  property  of  the  wife,  as  oontra- 
distinguished  from  the  separate  property  of  the  husband,  or 
the  community  property  of  both.  {Herman  v.  JeffrieSy  4  Mont. 
613.)  Section  1435  of  the  Compiled  Statutes  in  relation  to 
sole  traders  does  not  obviate  the  necessity  of  filing  such  list; 
and  particularly  is  this  true  in  its  application  to  such  of  the 
separate  property  of  the  wife  not  absolutely  used  in,  or  per- 
taining to,  the  conduct  of  the  sole  trader  business.  {Shed  v. 
Blakdy,  6  Mont.  247.) 

W.  L.  Hay  and  Oeorge  D.  Greene^  for  Respondent. 

The  laws  of  Montana  in  relation  to  married  women  are  not 
in  derogation  of  the  common  law,  but  simply  declare  the  former 
equitable  rights  of  married  women  to  be  legal  rights  upon  the 
performance  of  certain  conditions;  such  statutes  are  beneficial 
in  their  effects  and  should  be  liberally  construed.  (Bishop  on 
Written  Laws,  §  192;  Dewiea  v.  ConUin,  22  Mich.  255;  Cbm 
Exch.  Ins.  Co.  v.  Babcock,  42  N.  Y.  613;  1  Am.  Rep.  601; 
Manton  v.  Tyler^  4  Mont.  364.)  It  is  claimed  that  sections 
1432  and  1434,  page  1044  of  the  Compiled  Statutes  of  Montana^ 
should  be  construed  together,  and  that  a  sole  trader's  property 
is  not  protected  until  she  shall  have  filed  her  list  of  separate 
property  with  the  county  recorder.  The  contrary  is  clearly 
held  in  the  case  o(  Shed  v.  Blakely,  6  Mont.  247.  Prior  to  the 
passage  of  the  Act  approved  March  3,  1887,  there  seems  to 
have  been  two  distinct  and  independent  methods  prescribed  by 
the  statutes  to  enable  a  married  woman  to  hold  personal  prop- 
erty: First.  When  she  desired  to  have  it  protected  from  any 
liability  for  her  husband's  debts,  by  filing  a  list  of  such  prop- 
erty with  the  county  recorder.  Second.  When  she  desired  to 
engage  in  some  business,  then  by  making  and  recording  her 
declaration  of  intention  to  do  such  business,  after  which,  ''the 
property,  revenue,  money,  and  debts  and  credits,  shall  belong 
exclusively  to"  her.  {Manton  v.  Tyler,  4  Mont.  365.)  Section 
1439  of  the  Act  approved  March  3,  1887,  is  sweeping  in  its 
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terms,  and  gives  a  married  woman  *Hhe  same  legal  existence 
and  legal  personality  after  marriage  as  before  marriage.''  Does 
not  that  section,  followed  as  it  is  by  another  section  (1445)  re- 
lieving a  husband  from  all  liability  for  a  wife's  debts  or  a  judg- 
ment against  her,  obviate  the  necessity*  of  either  recording  a  list 
of  property  or  a  declaration  of  intention  to  do  business  as  a 
sole  trader?  It  is  a  beneficial  statute,  and  should  be  construed 
«o  as  to  give  effect  to  all  its  provisions,  and  being  the  later  stat- 
ute repeals  all  prior  conflicting  laws.  The  evidence  in  the  ease 
at  bar  being  a  literal  copy  of  the  stenographer's  notes  will  be 
disregarded  by  the  court.  {Raymond  v.  TTiexton,  7  Mont.  299; 
MorUaiia  Ry.  Co.  v.  Warren^  6  Mont.  275.) 

De  Witt,  J. — The  evidence  in  the  statement  on  appeal  is 
objected  to  as  a  transcript  of  the  stenographer's  notes  by  ques^ 
tion  and  answer,  and  no  reason  is  given  why  it  is  in  that 
<x)ndition.  Such  a  record  we  will  not  consider.  {Newell  v. 
Meyendorffy  9  Mont.  254;  18  Am.  St.  Rep.  746,  and  cases  there 
collated.)  The  findings  will  therefore  be  presumed  to  be  sap- 
ported  by  the  evidence.  Whether  the  Married  Woman's  Eman- 
cipation Act,  March  3,  1887,  does  away  with  the  necessity  for 
her  to  comply  with  the  Sole  Trader's  or  Separate  Property 
Act,  we  are  not  now  called  upon  to  decide.  This  plaintiff^  did 
avail  herself  of  the  Sole  Trader's  Act.  As  to  the  question  of 
law  that  the  plaintiflF's  property  was  protected  from  her  hus- 
band's creditors  by  virtue  of  her  invoking  the  Sole  Trader's 
Act,  without  relying  upon  the  Separate  Property  Act,  that  is 
not  an  open  proposition  in  this  court.  Shed  v.  Blakely,  6  Mont. 
247,  is  conclusive,  and  on  that  authority  this  judgment  is 
affirmed. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 
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PRICE,  Appellant,  v.  LUSH,  Respondent,  ^.^ 


XiMTnom—SUUutory  eonstructUm— Act  qf  March  13, 1889,  ooneemitig  haUotB  and 

voUng,  construed.  ^Jn  the  case  at  bar  it  appeared  that  the  candidate  for  an  ~ifl 
eleotiye  office  was  not  nominated  by  an  organized  aasembly  of  delegates  rvpr»>  | 
seuting  any  party  or  principle ;  that  the  certificate  of  nomination  did  not  state 
the  name  or  business  of  the  candidate,  or  the  name  of  the  party  or  principle 
represented,  and  was  not  signed  as  required  by  law ;  that  such  certificate  pur« 
ported  to  haye  been  given  to  fill  a  vacancy,  but  did  not  state  any  of  the  facti 
required  under  the  law  in  such  case,  nor  was  it  filed  within  twenty  days  before 
the  election.  Held,  that  the  proyi«iona  of  the  Act  of  March  18, 1889,  are  manda- 
tory, and  a  candidate  whose  nomination  was  not  made  in  compliance  with  such 
proYisions  acquired  no  right  to  the  publication  of  his  candidacy,  or  the  print- 
ing of  his  name  on  the  ofiScial  ballots,  and  his  election  is  void.  Held,  also^  that 
a  fatlore  to  oomply  with  the  provisions  of  said  act  is  not  aided  by  section  15, 
which  allows  every  voter  to  write  or  paste  on  his  ballot  **the  name  of  any  per- 
son whom  he  desires  to  yote  for." 

Btatutobt  CoMSTBUcnoif — Foreign  statutes.  —  A  statute  of  a  foreign  state,  which 
has  been  adopted  by  the  legislature  of  this  State  witliout  provision  reHpecting 
its  interpretation,  is  to  be  interpreted  and  construed  according  to  the  coiiHtruo- 
tion  it  has  received  in  the  courts  of  the  State  where  it  was  enact^rd,  and  tlie 
intention  of  the  legislature  to  adopt  such  confstruction  is  implied.  ( WtUs  v. 
Tbylor,  5  Mont.  208,  distinguished;  First  Nat.  Bank  y.  BtU  S.  S  0.  M.  Co. 
8  Mont  82,  affirmed.) 

AppecU  firom  Fird  Judicial  District^  Lewis  and  Qarke  Cbunty. 

Election  contest.  Motion  to  qnash  the  statement  of  contest 
was  sustained  by  Hunt,  J. 

A.  C.  Botkirif  for  Appellant. 

The  effect  to  be  given  to  the  provisions  of  law  prescribing  the 
several  things  to  be  done  before  the  name  of  a  candidate  can  be 
printed  upon  an  official  ballot  is  a  question  of  first  impression, 
so  far  as  the  courts  of  the  United  States  are  concerned ;  but  it  is 
obvious  from  the  decisions  by  the  courts  of  Great  Britain  and 
her  colonies,  that  failures  to  observe  them  are  there  held  to 
invalidate  the  election.  {Ootliard  v.  darhe^  42  L.  T.  N.  S. 
777  [1880],  disapproved  in  24  Journ.  Jurisp.  293;  Wigmore's 
Australian  Ballot  System,  186;  Reg.  v.  ilillei',  1  Aust.  Jiir.  56 
[Victoria,  1870];  Wigraore,  187;  Zoudi  v.  Empj-ey,  4  Banu 
&  Aid.  622;  Ex  paiie  Hurst,  In  re  De  (Xouely  9  Sup.  Ct.  Rep. 
[N.  S.  Wales]  177;  Wigraore,  187;  Hawes  v.  Tamer,  1  C.  P.  D. 
670  [1875];  Wigraore,  187,  188.)  The  primary  canon  for  the 
OODstr action  of  statutes  is  to  give  effect  to  their  provisions; 
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never  to  abrogate  them.  To  hold  that  an  election  will  Btand, 
notwithstanding  all  the  proceedings  respecting  the  nomination, 
certification,  and  publication  are  in  violation  of  law,  would 
operate  as  a  repeal  of  some  half  a  dozen  sections  of  the  act 
referred  to.  (Potter's  Dwarris  on  Statutes,  128,  136,  145,  224, 
n.)  The  position  of  the  respondent  is  not  helped  bj  the  con- 
cluding sentence  of  section  16.  That  applies  only  to  writing 
and  pasting  done  by  the  voter  at  the  time  of  voting,  and  does 
not  legalize  unlawful  proceedings  preliminary  to  the  printing 
of  official  ballots.  The  violations  of  law  that  are  set  forth  in 
the  statement  are  not  '^technicalities''  that  may  be  disregarded 
under  the  provisions  of  section  1044  of  the  fifth  division,  Com- 
piled Statutes  of  Montana. 

Gunn  &  Freemariy  and  McOonneU  &  Clayberg^  for  Respondent. 

Are  the  provisions  of  the  act  under  considei:^tion  directory  or 
mandatory?  The  rule  of  construction  by  which  this  fact  is 
determined  is,  what  did  the  legislature  intend?  (§  630,  first 
div.  Comp.  Laws;  Lindley  v.  Dams^  6  Mont.  463.)  In  stat- 
utes of  this  nature  the  intent  of  the  legislature  is  ascertained  by 
applying  the  following  test,  which  the  courts  have  adopted. 
If  the  statute  expressly  declares  any  particular  act  to  be  essen- 
tial to  the  validity  of  the  election,  or  that  its  omission  shall 
render  the  election  void,  then  the  provisions  are  mandatory, 
whether  they  affect  the  result  of  the  election  or  not.  But,  if  as 
in  most  cases,  the  statute  provides  that  certain  acts  or  things 
must  be  done  within  a  particular  time,  or  in  a  particular  man- 
ner, but  does  not  declare  that  their  performance  is  essential  to 
the  validity  of  the  electiou,  then  they  will  be  regarded  as 
mandatory  if  they  do,  and  directory  if  they  do  not  affect  the 
result  of  the  election.  (McCrary  on  Elections,  190j  Wdls  v. 
Taylor,  6  Mont.  210 ;  Fowler  v.  State,  25  Tex.  App.  27 ;  Cooley's 
Constitutional  Limitations,  618.)  There  is  not  a  single  word 
in  the  language  of  the  act  making  these  provisions  mandatory, 
and  it  cannot  be  argued  that  a  failure  to  comply  with  their 
terms  would  affect  the  result  of  the  election  because  under  our 
present  system  of  elections  a  person  may  be  elected  to  a  publio 
office  without  being  nominated  at  all.  (§  15,  Election  Law  of 
1889.)     It  follows  then,  under  the  rule  given  above,  that  these 
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provisions  are  directory.  But  again,  applying  the  rule  of  cou- 
Btmction  that  statutes  in  pari  materia  must  be  construed  together^ 
these  provisions  must  be  held  to  be  directory^  because  no  other 
construction  would  make  them  consistent  with  section  1041  of 
the  Greneral  Election  Law^  which  provides  that  the  person  having 
the  highest  number  of  votes  shall  be  deemed  to  be  elected;  and 
section  1044  which  provides  that  the  district  judge  shall  hear 
and  determine  all  contests  in  such  a  manner  as  shall  carry  into 
effect  the  expressed  will  of  a  majority  of  the  I^al  voters,  as 
indicated  by  their  votes,  not  regarding  technicalities.  Also, 
under  the  statutory  rule  (§  630,  first  div.  Comp.  Stats.),  that 
where  there  are  several  provisions  or  particulars,  such  a  con- 
struction is,  if  possible^  to  be  adopted  as  will  give  effect  to  them 
all,  it  must  be  concluded  that  they  are  directory,  for  it  is  possi- 
ble to  so  construe  them,  and  any  other  construction  would  make 
sections  1041  and^l044  of  the  General  Election  Law  completely 
nugatory.  In  brief,  applying  every  rule  of  construction  known 
to  the  common  law,  or  established  by  our  statutes,  the  only 
reasonable  conclusion  that  can  be  reached  is  that  these  pro- 
visions are  directory.  In  view  of  the  great  public  purposes 
which  election  statutes  accomplish,  it  has  been  the  policy  of  the 
<x>art8  to  construe  them  with  great  liberality,  and  to  hold  that 
informalities  caused  either  by  carelessness  or  misconduct,  which 
have  not  affected  the  result,  shall  not  defeat  the  election. 
{Cooley's  Constitutional  Limitations,  617,  618.)  Appellant 
contends  that  to  hold  these  provisions  directory  would  operate 
to  repeal  half  a  dozen  sections  of  our  election  law.  If  this 
argument  were  sound,  then  the  provisions  of  the  statute  con- 
strued in  the  case  of  WeUs  v.  Taylor  were  repealed,  and  such  a 
thing  as  directory  legislation  would  be  unknown  to  the  law. 
The  fallacy  of  such  an  argument  can  readily  be  perceived.  We 
submit  that  the  decisions  cited  by  appellant  should  not  be  con- 
sidered by  this  court  unless  it  is  shown  that  the  statutes  upon 
which  they  are  based  are  similar  to  our  own,  because  there  may 
be  provisions  in  those  statutes  making  them  mandatory.  Where 
a  foreign  statute  is  adopted,  the  construction  which  has  been 
placed  upon  it  should  prevail  only  so  far  as  it  is  in  harmony 
with  the  spirit  and  policy  of  the  general  legislation  of  this  State, 
and  should  not,  if  the  language  of  the  act  is  fully  susceptible 
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of  another  interpretatioDy  be  permitted  to  antagODize  other  laws 
in  foroe  in  this  State  or  to  conflict  with  our  settled  practice. 
(Endlich  on  the  Construction  of  Statutes,  518.) 

Appellant's  brief  in  reply. 

Upon  the  question  whether  the  provisions  of  the  statute  rela- 
tive to  the  nomination,  etc.,  are  directory  or  mandatory,  the 
following  authorities  may  be  consulted:  People  v.  WeUer,  11 
Cal.  77;  Dodge  v.  Andrews,  3  C.  P.  D.  520;  Mather  v.  Browny 
1  C.  P.  D.  601;  Monks  v.  Jackson^  1  C.  P.  D.  630;  Queen  v. 
Jackson,  3  C.  P.  D.  11;  Durseyor  v.  CoUim,  6  C.  P.  D.  460. 
Where  a  power  is  granted  or  a  privilege  conferred  by  a  statute 
the  regulations  and  conditions  which  it  prescribes  for  their  exer- 
cise or  enjoyment  are  imperative,  and  the  failure  to  observe  them 
is  fatal.  (Endlich  on  the  Construction  of  Statutes,  §§  438,  454.) 
Wheu  we  adopt  a  statute  from  another  country,  the  decisions  of 
the  courts  of  that  country  become  authoritative  rules  of  con- 
struction. (Sedgwick  on  Construction,  p.  363;  LindUy  y. 
Davis,  6  Mont.  463.)  It  is  only  when  the  meaning  is  doubt- 
ful that  consequences  may  be  considered  in  the  construction  of 
statutes.  (Potter's  Dwarris  on  Statutes,  p.  213.)  Arguments 
drawn  from  inconvenience  or  impolicy  ought  to  have  little 
weight.     (Potter's  Dwarris  on  Statutes,  p.  215.) 

Blake,  C.  J. — This  is  an  election  contest  involving  the 
right  of  the  respondent  to  the  office  of  justice  of  the  peace. 

It  is  alleged  in  the  statement  that  Price,  the  appellant,  is  a 
citizen  of  the  United  States  and  the  county  of  Lewis  and  Clarke, 
Territory  of  Montana,  and  a  resident  and  elector  in  Mary^ville 
precinct,  Belmont  Township,  county  aforesaid.  That  an  elec- 
tion was  held  October  1,  1889,  in  said  township  for  the  office 
of  justice  of  the  peace  for  the  term  of  three  years.  "That  said 
L.  L.  Lush  appeared  upon  the  tickets  that  were  voted  at  said 
election  as  a  candidate  for  said  office  of  justice  of  the  peace,  as 
above  set  forth,  and  was  voted  for  by  the  electors  of  said  Bel- 
mont Township  as  a  candidate  for  said  office."  That  the  ballots 
were  counted  by  the  judges  of  election  for  said  precinct  and 
the  returns  made  to  the  chairman  of  the  board  of  county  com- 
missionerSi  and  that  the  board  of  canvassers  of  said  oounty 
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canvassed  October  16,  1889,  the  returns  and  "declared  said  L, 
Ij,  Lush  duly  elected  justice  of  the  peace  in  and  for  said  Bel- 
mont Township/'  That  said  Lush  was  not  elected  a  justice 
of  the  peace  of  said  township  at  said  election,  and  was  not 
entitled  to  hold  said  office  by  virtue  of  said  election. 

Firgt  —  Said  L.  L.  Lush  was  not  nominated  for  office  of  jus- 
tice of  the  peace  for  said  Belmont  Township  in  the  manner 
required  by  law,  for  the  reason  that  the  pretended  nomination 
was  not  made  by  any  organized  assembly  of  delegates  represent- 
ing any  party  or  principle. 

Second — The  certificate  of  nomination  which  was  forwarded 
to  the  county  clerk  and  recorder  of  Lewis  and  Clarke  County 
was  not  in  accordance  with  the  requirements  of  the  statute  in 
this,  that  said  certificate  did  not  contain  the  name  of  said  Lush ; 
it  did  not  contain  his  business;  it  did  not  designate  the  name 
of  the  party  or  principle  which  said  convention  or  primary 
meeting  represented ;  it  was  not  signed  by  any  person  whatever 
as  presiding  officer  or  secretary  of  said  alleged  convention  or 
primary  meeting;  nor  was  there  any  name  or  signature  attached 
to  said  certificate  whatever. 

Tinrd — Said  certificate  purported  to  be  a  certificate  of  nomi- 
nation to  fill  a  vacancy  which  had  happened  in  the  nominations 
for  justices  of  the  peace,  but  failed  to  set  forth  the  cause  of  the 
vacancy  or  the  name  of  the  person  nominated,  or  the  office  for 
which  he  was  nominated,  or  the  name  of  the  person  for  whom 
the  nomination  was  to  be  substituted ;  nor  did  it  set  forth  the 
fact  that  the  committee  or  any  committee  was  authorized  to  fill 
any  vacancy. 

Fourth — Said  nomination  certificate  was  not  filed  within 
twenty  days  before  the  election,  being  filed  on  the  fourteenth 
day  of  September,  1889,  and  less  than  sixteen  (16)  days  before 
the  election. 

Fifth — B^sause  said  pretended  nomination  for  the  office  of 
justice  of  the  peace  was  not  published  by  the  county  clerk  of 
said  county  in  any  newspaper  within  the  county  of  Lewis  and 
Clarke  as  certified  to  him  under  the  provisions  of  the  law,  and 
the  pretended  publication  in  the  Helena  Independent  of  the 
name  of  L.  L.  Lush,  as  a  candidate  for  said  office  of  justice  of 
the  peace,  was  without  authority  of  law,  and  unwarranted  by 
Toim  X.— 6. 
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the  provisions  of  the  statute,  and  was  in  no  way  authenticated 
by  said  county  clerk  and  recorder  of  said  Lewis  and  Clarke 
County. 

This  statement  was  filed  October  19,  1889,  in  the  office  of 
the  county  recorder  November  27,  1889,  by  the  clerk  of  the 
court  below.  Upon  the  motion  of  Lush,  the  statement  was 
quashed  as  being  '^  insufficient  in  law,'^  and  upon  the  ground 
that  it  did  not  set  forth  "  a  cause  of  action  under  the  general 
election  law  of  the  State.''  Judgment  was  thereupon  entered 
in  favor  of  Lush,  and  declared  that  he  was  "the  duly-elected 
justice  of  the  peace  of  Belmont  Township,  Montana." 

The  sixteenth  legislative  assembly  of  the  Territory  passed  a 
law  entitled  "  An  act  to  provide  for  printing  and  distributing 
ballots  at  the  public  expense,  and  to  regulate  voting  at  territo- 
rial and  other  elections,"  which  was  approved  March  13,  1889. 
The  sections  which  relate  to  this  inquiry  provide  substantially : 
"Section  2.  Any  convention  or  primary  meeting  ....  held 
for  the  purpose  of  making  nominations  to  public  office,  and  also 
electors  to  the  number  hereinafter  specified,  may  nominate  can- 
didates for  public  office  to  be  filled  by  election  within  the  Terri- 
tory. A  convention  or  primary  meeting  ....  is  an  organized 
assemblage  of  electors  or  delegates  representing  a  political  party 
or  principle."  "Section  3.  All  nominations  made  by  such  con- 
vention or  primary  meeting  shall  be  certified  as  follows:  The 
certificate  of  nomination  which  shall  be  in  writing  shall  contain 
the  name  of  each  person  nominated,  his  residence,  his  business, 
his  business  address,  and  the  office  for  which  he  is  named,  and 
shall  designate  in  not  more  than  five  words,  the  party  or  prin- 
ciple which  such  convention  or  primary  meeting  represents,  and 
it  shall  be  signed  by  the  presiding  officer  and  secretary  of  such 
convention  or  primary  meeting,  who  shall  add  to  their  signa- 
tures, their  respective  places  of  residence,  their  business,  and 
business  addresses.  Such  certificates  made  out  as  herein  re- 
quired shall  be  delivered  by  the  secretary  or  presulent  of  such 
convention  or  primary  meeting,  to  the  secretary  of  the  Terri- 
tory, or  to  the  county  clerk  as  hereinafter  required."     "Section 

4 Certificates  of  nomination  for  county  and  precinct 

officers  shall  be  filed  with  the  clerks  of  the  respective  counties 
wherein  the  officers  are  to  be  elected "     The  fifth  section 
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provides  that  a  certificate  of  the  nomination  of  a  candidate  for 
an  office^  otherwise  than  by  a  convention  or  primary  meeting, 
shall  be  signed  by  a  certain  number  of  the  electors.  The  sixth 
section  provides  that  no  certificate  of  nomination  shall  contain 
the  name  of  more  than  one  candidate  for  each  office.  The 
seventh  section  requires  the  secretary  of  the  Territory  and 
clerks  of  the  several  counties  to  preserve  in  their  offices  for  one 
year  all  certificates  of  nomination  filed  therein  under  this  act, 
and  provides  that  ''all  such  certificates  shall  be  open  to  public 
inspection  under  proper  regulations  to  be  made  by  the  officers 
with  whom  the  same  are  filed.''  ''Sections.  ....  Certificates 
of  nomination  herein  directed  to  be  filed  with  the  county  clerk 
shall  be  filed  not  more  than  sixty  days,  and  not  less  than  twenty 

days  before  the  election "    "Section  10.  At  least  ten  days 

before  an  election  to  fill  any  public  office,  other  than  a  muni- 
cipal office,  the  county  clerk  of  each  county  shall  cause  to  be 
published  in  one  or  more  newspapers  within  the  county  the 
nominations  to  office  certified  to  him  under  the  provisions  of 
this  act.  The  county  clerk  shall  make  such  publications  daily 
until  the  election,  in  counties  where  daily  newspapers  are  pub- 
lished  "  The  twelfth  section  provides  that  if  "any  cer- 
tificate of  nomination  be  or  become  insufficient  or  inoperative 
from  any  cause,"  the  vacancy  may  be  filled  in  the  manner  re- 
quired for  original  nominations.  "If  the  original  nomination 
was  made  by  a  party  convention  which  had  delegated  to  a  com- 
mittee the  power  to  fill  vacancies,  such  committee  may,  upon  the 
occurring  of  such  vacancies,  proceed  to  fill  the  same.  The  chair- 
man and  secretary  of  such  committee  shall  thereupon  make  and 
file  with  the  proper  officer  a  certificate  setting  forth  the  cause 
of  the  vacancy,  the  name  of  the  person  nominated,  the  office 
for  which  he  was  nominated,  the  name  of  the  person  for  whom 
the  new  nominee  is  to  be  substituted,  the  fact  that  the  com- 
mittee was  authorized  to  fill  vacancies,  and  such  further  infor- 
mation as  is  required  to  be  given  in  an  original  certificate  of 
nomination."  This  certificate  shall  have  the  same  force  as  an 
original  certificate  of  nomination.  "Section  13.  When  any 
vacancy  occurs  before  election  day  and  after  the  printing  of  the 
tickets,  and  any  person  is  nominated  according  to  the  provisions 
of  this  act  to  fill  such  vacancy,  the  officer  whose  duty  it  is  to 
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have  the  tickets  printed  and  distributed  shall  thereupon  have 
printed  a  requissite  number  of  stickers^  and  shall  mail  them  bj 
registered  letter  to  the  judges  of  election  in  the  various  precincts 
interested  in  such  election,  and  the  judges  of  election  whose 
duty  it  is  made  by  the  provisions  of  this  act  to  distribute  the 
tickets  shall  affix  such  stickers  in  the  proper  place  on  each 
ticket  before  it  is  given  out  to  the  elector." 

The  statement  of  contest  points  out  many  particulars  wherein 
the  foregoing  requirements  of  the  statute  have  not  been  complied 
with.  Are  these  provisions  directory  or  mandatory?  When 
this  question  is  decided,  the  appeal  will  be  determined.  The 
law  embraces  the  leading  features  of  what  is  termed  popularly 
the  "  Australian  ballot  system."  The  mode  of  selecting  candi- 
dates for  public  trusts  at  the  hands  of  the  people,  which  has 
generally  prevailed  in  the  United  States  during  the  past  century, 
has  been  revolutionized.  The  Territory  has  duly  recorded  upon 
her  book  of  laws  this  legislation,  which  has  been  enforced  and 
interpreted  in  Great  Britain  and  her  colonies.  The  regulations 
prescribed  for  the  nomination  of  candidates,  which  have  been 
stated  supra,  are  foreign  to  American  jurisprudence,  and  the 
rules  of  construction  relating  to  elections,  which  have  been  cor- 
rectly expounded  in  Wells  v.  Taylor^  5  Mont.  202,  and  cases 
there  cited,  are  not  applicable  to  this  controversy.  The  legis- 
lative assembly  did  not  incorporate  into  the  act  any  provision 
respecting  its  interpretation.  We  must  accept  then  the  doctrine 
which  seems  to  have  been  announced  by  the  courts  of  the 
Union,  regarding  the  construction  of  the  foregoing  sections. 

In  Pennock  v.  Dialogue,  2  Peters,  1,  Mr.  Justice  Story  says 
in  the  opinion:  "It  is  obvious  to  the  careful  inquirer  that 
many  of  the  provisions  of  our  Patent  Act  are  derived  from  the 
principles  and  practice  which  have  prevailed  in  the  construction 
of  that  of  England.  It  is  doubtless  true,  as  has  been  suggested 
at  the  bar,  that  where  English  statutes,  such,  for  instance,  as 
the  Statute  of  Frauds  and  the  Statute  of  Limitations,  have  been 
adopted  into  our  own  legislation,  the  known  and  settled  con- 
struction of  those  statutes  by  courts  of  law  has  been  considered 
as  silently  incorporated  into  the  acts,  or  has  been  received  with 
all  the  weight  of  authority."  (See,  also,  McDonald  v.  Hovey^ 
110  U.  S.  628;  AUen  v.  St.  Louis  Bank,  120  U.  S.  34;  Metro- 
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poIUan  R.  R.  Co.  v.  Moore,  121  U.  S.  572;  Hurder  v.  Trucked 
Lodge,  14  Nev.  24;  Pratt  v.  Amei'ican  B.  T.  Co.  141  Mass. 
225;  55  Am.  Rep.  465.) 

In  ComTnonw.  v.  Haiiiiett,  3  Gray,  450,  Mr.  Justice  Met- 
calf  for  the  court  says:  "We  do  not  suppose  that  any  Eng- 
lish statutes  for  the  punishment  of  larceny  were  ever  held  to 
be  in  force  in  Massachusetts.  (7  Dane  Abr.  168.)  Yet  the 
provisions  of  some  of  them,  and  the  provisions  of  acts  of  Parlia- 
ment for  the  punishment  of  other  offenses,  have  been  enacted 
by  our  legislature  in  every  stage  of  our  history.  And  in  such 
cases  (as  well  as  in  cases  where  English  statutes  respecting  civil 
concerns  have  been  enacted  here),  it  has  always  been  held  that 
the  construction  previously  given  to  the  same  terms  by  the 
English  courts  is  the  construction  to  be  given  to  them  by  our 
courts.  It  is  a  common  learning  that  the  adjudged  construction 
of  the  terms  of  a  statute  is  enacted,  as  well  as  the  terms  them- 
selves, when  an  act  which  has  been  passed  by  the  legislature  of 
one  State  or  country  is  afterwards  passed  by  the  legislature  of 

another For,  if  it  were  intended  to  exclude  any  known 

construction  of  a  previous  statute,  the  legal  presumption  is  that 
its  terms  would  be  so  changed  as  to  effect  that  intention.'^ 
The  case  of  Commomo.  v.  Hartndt,  supra,  was  followed  in 
Commonw.  v.  Taylor,  132  Mass.  261,  and  the  court  asserts  that 
certain  statutes  "  were  passed,  adopting  substantially  the  same 
language  as  the  English  statute,  and  if  there  were  nothing  more 
to  aid  in  ascertaining  the  intention  of  the  legislature,  the  pre- 
sumption would  be  strong  that  it  was  intended  to  adopt  the  same 
construction  which  had  been  given  to  the  statute  in  England." 

In  Adams  v.  Field,  21  Vt.  256,  the  court  holds:  "When  we 
adopt  an  English  statute,  we  take  it  with  the  construction  which 
it  has  received,  and  this  upon  the  ground  that  such  was  the 
implied  intention  of  the  legislature."  This  court,  in  First 
Nat.  Bank  v.  BeU  8.  &  C.  M.  Co.  8  Mont.  32,  carried  into  effect 
this  principle  of  interpretation  concerning  a  statute,  which  had 
been  passed  originally  in  the  State  of  California,  and  adopted 
subsequently  by  the  Territory. 

The  courts  of  England  have  always  held  that  the  statutory 
requirements,  swpra,  are  mandatory.  In  the  case  of  Queen  v. 
Parkinsm,  L.  K.  32  Q.  B.  11,  which  was  decided  in  1867,  it 
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appears  from  the  information  that 'Hhe  defendant  was  nomi- 
nated in  writing  for  one  of  the  vacant  ofBoes  (town  councilor)  by 
one  William  Whiting,  and  that  Whiting  was  not  entitled  to  vote 
at  the  election  of  councilors  for  the  Minster  Ward,  in  respect 
of  which  he  assumed  to  make  the  nomination,  nor  was  he  on 
the  burgess  roll  of  the  Saint  Mary  Ward.  That  the  defendant 
was  not  nominated  as  by  the  statute  is  required,  and  by  reason 
thereof  was  not  duly  elected  a  councilor."  Judgment  was 
entered  for  the  Crown,  and  Chief  Justice  Cockburn  in  the 
opinion  said:  "The  section  clearly  requires  that  the  person 
nominating  should  be  entitled  to  vote  at  the  election  for  which 
he  nominates,  whether  it  be  for  the  whole  borough,  if  not 
divided  into  wards,  or  for  a  particular  ward,  when  the  borough 
is  divided." 

In  1876  the  case  of  JIather  v.  Brovm,  L.  R.  1  C.  P.  D.  596^ 
was  determined,  and  Lord  Coleridge,  C.  J.,  said:  "The  ques- 
tion arises  thus:  At  the  last  election  of  town  councilors  for 
Southport,  the  petitioner  was  nominated  as  a  candidate,  and 
the  nomination  paper  was  in  all  respects  in  proper  form  and 
duly  delivered,  except  that  it  was  not  signed  with  the  full 
Christian  name  of  the  candidate,  who  had  signed  it  *  Robert  V. 
Mather,*  his  second  Christian  name  being  Vicars;  and  the  ques- 
tion is  whether  that  is  a  fatal  objection.  The  objection  was 
taken  in  proper  time,  and  was  overruled  by  the  mayor.  I  feel 
obliged  to  hold  that  the  objection  was  a  good  one,  and  ought  to 
have  been  allowed.  The  Municipal  Elections  Amendment  Act 
which  passed  last  year  (38  &  39  Vict.  ch.  40),  directs,  amongst 
other  things,  that  the  nomination  paper  shall  state  the  surname 
and  other  names  of  the  persons  nominated,  according  to  the 

form  given  in  the  second  schedule I  repeat  that  I  yield 

to  the  objection  with  great  reluctance It  must  be  remem- 
bered that,  in  dealing  with  cases  under  these  acts,  we  are  sitting 
as  a  final  tribunal  of  appeal,  in  the  exercise  of  a  duty  cast  upon 
us  under  peculiar  circumstances,  and  as  a  sort  of  compromise 
between  conflicting  parties  in  the  legislature,  and,  therefore,  are 
more  especially  bound  to  keep  ourselves  strictly  within  the 
letter  of  the  acts,  and  to  abstain  from  any  attempt  to  strain  the 
law." 

In  Hou>€8  v.  Turner,  L.  R.  1  C.  P.  D.  670,  Mr.  Justice  Brett 
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says:  "The  material  facts  are  these:  The  notioe  given  by  the 
town  clerk,  under  section  1  of  the  Municipal  Elections  Act, 
1875  (38  &  39  Vict.  ch.  40),  was  a  bad  notice;  though  issued  in 
proper  time,  it  gave  notice  that  nomination  papers  of  candidates 
at  the  forthcoming  election  of  councilors  were  to  be  delivered 
to  him  on  Saturday,  the  23d  of  October,  whereas  they  should 

have   been  delivered   to   him  onl  the  22d Here  it  is 

clearly  proved  that  one  of  the  candidates  was  misled  by  the 
error  in  the  notice,  an  error  which  even  a  skillful  person  might 
well  have  committed.  It  is  impossible  to  say  which  of  the 
candidates  would  have  been  elected  if  that  mistake  had  not 
occurred.  It  seems  to  me,  therefore,  that  such  a  defect  as  &as 
had  that  result  is  fatal,  and  on  that  ground  I  think  we  ought 
to  hold  this  notice  to  be  so  bad  as  to  have  rendered  the  whole 
election  void,  and  under  the  circumstances  to  have  disqualified 
the  successful  candidate  from  being  elected.^'  The  candidate 
who  was  thus  misled  delivered  his  nomination  paper  to  the 
town  clerk  "Saturday,  the  23d,  which  was  not  in  proper  time." 

In  Monks  v.  Jdckaon^  L.  R.  1  C,  P.  D.  683,  it  appeared  that 
the  nomination  papers  of  certain  candidates  were  delivered  to 
the  town  clerk  by  the  agent  of  the  petitioners  and  their  pro- 
posers and  seconders.  The  statute  requires  the  nomination 
papers  to  "be  delivered  by  the  candidate  himself,  or  his  pro- 
poser or  seconder,  to  the  town  clerk."  Lord  Coleridge,  C.  J., 
said :   "  I  am  clearly  of  opinion  that  (this  statute)  is  imperative, 

and  not  merely  directory And,  it  appearing  on  the  face 

of  the  case  that  the  petitioners  were  not  duly  nominated,  there 
is  no  ground  for  questioning  the  election  of  the  respondents." 
{Burgoyne  v.  Collins,  L.  R.  82  Q.  B.  452.) 

In  the  work  of  Wigmore  on  Australian  Ballot  System,  pages 
186, 187,  second  edition,  we  find  the  following  notes  of  decisions 
\vhich  are  reported  in  volumes  that  are  not  at  our  command: 
"  A  nomination  made  by  persons  '  not  entitled  to  vote,'  because 
of  taxes  unpaid  is  not  valid,  even  though  at  a  previous  election 
they  were  qualified  and  voted.  (Ex  parte  Drew,  9  Sup.  Ct.  Rep. 
[N.  S.  Wales],  169.)"  "A  nomination  paper  was  not  filed  until 
after  4  P.  M.,  the  prescribed  time,  on  the  day  of  nomination. 
Heldy  that  the  election  was  void,  though  no  other  person  was 
nominated.     {Reg.  v.  Miller^  Aust.  Jur.  [Victoria,  1870],  56.)" 


72  Pbicb  v.  Lush.  [July  T., 

'^A  statute  required  that  nomiDations  be  filed  'seven  days  at 
least'  before  election  day.  Held,  that  this  required  'seven  clear 
days  to  intervene,  exclusive  of  the  days  of  election  and  nomi- 
nation/ (Ex  parte  Hurst,  In  re  De  Cloudy  9  Sup.  Ct.  Eep.  [N.  S. 
Wales],  177.)"  "A  statute  provided  that  'whenever  any  day 
provided  or  appointed  by  or  under  this  act  for  any  purpose 
shall  in  any  year  happen  on  a  Sunday,  New  Year's  Day,  etc., 
or  any  day  proclaimed  as  a  holiday,  then  such  provision  and 
appointment  shall  take  effect  as  of  the  following  day.'  The 
last  day  for  filing  nominations  fell  on  a  Sunday;  on  Saturday 
nominations  had  been  made  for  all  vacancies,  but  on  Monday 
furtlier  nominations  were  accepted.  Hddy  that  these  were 
invalid,  that  statute  applying  only  where  a  single  day  was 
specified  for  an  event,  and  not  where  Sunday  was  one  of  several 
days  on  which  an  act  might  be  done.  {Reg.  v.  Hennessy,  Ex 
pai'te  KniglU,  5  Aust.  Jur.  [Victoria,  1874],  35.)"  Mr.  Paine 
considers  this  matter  in  his  Treatise  on  Elections,  and  observes: 
"The  proceedings  of  an  election,  in  England,  commence  with 
the  nomination  of  candidates.  The  nomination  is  no  longer 
made  viva  voce,  in  public,  but  in  writing,  in  the  designated 
room  where  the  returning  officer  attends,  on  the  day  and  at  the 

hour  s{)ecified  in  the  notice The  nomination  papers 

may  be  delivered  to  the  returning  officer  during  the  two  hours 
fixed  for  the  election,  and  not  afterwards.  No  person  nomi- 
nated after  the  expiration  of  the  two  hours,  will  be  entitled  to 
have  his  name  inserted  in  the  ballot  papers."     (P.  427.) 

We  assume  upon  this  hearing  that  the  facts  which  are  prop- 
erly pleaded  in  the  statement  of  the  contest  have  been  established. 
The  force  of  these  authorities  which  construe  the  English  stat- 
utes that  have  been  adopted  partially  by  our  legislative  depart- 
ment must  be  recognized.  The  principle  which  has  called  into 
being  this  law,  that  prescribes  the  conditions  for  the  nomina- 
tions of  candidates  for  office  before  the  day  of  election,  demands 
the  enforcement  of  every  provision.  We  are  compelled  to  hold 
that  the  respondent  was  not  nominated  for  the  office  of  justice 
of  the  peace  of  Belmont  Township  in  the  manner  fixed  by  the 
statute,  and  that  his  name  should  not  have  been  published  in 
the  Helena  Independent,  or  printed  on  the  official  ballot  as  a 
candidate  therefor.      The  specifications  which  are  contained  in 
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the  statement  support  these  propositions.  The  publication  of 
the  candidacy  of  the  respondent^  and  the  printing  of  his  name 
upon  the  ballot,  gave  him  a  position  and  advantage,  which  the 
law  declares  he  shall  not  enjoy.  If  any  person  has  not  been 
nominated  in  a  legal  manner,  or  if  the  notification  of  his  nomi- 
nation has  not  been  filed  within  the  period  named  in  the  stat- 
ute, he  can  announce  to  the  public  that  he  is  a  candidate  for  an 
oflSce,  The  fifteenth  section  allows  every  voter  to  write  or  paste 
on  his  ballot  '*  the  name  of  any  person  whom  he  desires  to  vote 
for/'  but  the  respondent  is  not  aided  by  this  provision. 

Our  conclusion  is  that  the  election  of  the  respondent  should  be 
adjudged  void,  but  we  cannot  direct  that  a  final  judgment  be 
entered.  It  is  therefore  ordered  and  adjudged  that  the  judg- 
ment be  reversed  with  costs,  and  that  the  cause  be  remanded, 
with  instructions  to  overrule  the  motion  of  the  respondent  to 
quash  the  statement  of  the  contest. 

Harwood,  J.,  and  De  Witt,  J.,  concur. 


MARCUM  BT  AL.,  Appellants,  t?.  COLEMAN  et  al., 
Respondents. 

Ohattel  Koviqaibe^  B^ffUfieney  of  a;ffldavU  of  good  faith. -^ An  affidavit  to  a 
chattel  mortgage  must  be  oomplete  in  itself  as  to  the  facts  required  by  Bection 
1538,  fifth  divisioQ,  Oompiled  Statutes,  and  its  terms  cannot  be  aided  by  refer- 
ence to  the  mortgage,  but  it  may  be  compared  with  the  mortgage  to  ascertain 
if  aU  the  parties  Joined  in  making  it.  {Butte  Hardtoare  Oo,  ▼.  Sullivan,  7 
Mont.  307;  Leopold  y.  Silverman,  7  Mont.  266;  Baker  ▼.  Power,  7  Mont.  326, 
approved.) 

Smm»^  Description  of  parHe$  in  (^Jfidavit  to  oliailel  mortgage,  ~In  the  case  at  bar 
the  mortgagees  were  described  both  in  the  mortgage  and  affidavit  as  "  Marcum 
and  Lennon."  The  officer  taking  the  affidavit  certified  therein  that  "8.  W.  and 
M.  A  L,  the  parties  to  the  foregoing  chattel  mortgage,  being  severaUy  duly 
sworn,  each  for  himself,  says,"  etc.  ffeld,  that  the  certificate  could  not  be  con- 
strued to  mean  that  only  one  of  the  latter  parties  took  the  oath  required  by 
section  1538,  fifth  division,  Compiled  Statutes,  providing  that  the  mortgage 
shall  be  accompanied  by  an  affidavit  of  "aU  the  parties  thereto,"  and  the  affi- 
davit was  sufficient. 

Appeal  from  Third  Judicial  District^  Deer  Lodge  Covmiy. 

Claim  and  delivery.    Judgment  was  rendered  for  the  defend- 
ants by  DUBFEE,  J* 
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William  J.  OalbraHhy  for  AppellantB 

A  full  compliance  with  the  statute  is  shown ;  the  affidavit 
being  made,  as  is  required,  bj  all  the  parties  to  the  mortgage. 
(Comp.  Stats,  p.  1068,  fifth  div.  Gen.  Laws,  §  1538.)  It  may 
be  claimed,  however,  that  the  affidavit  being  subscribed  in  the 
partnership  name,  it  purports  to  be  made  by  the  partnership  as 
such,  and  that  it  is  impossible  for  a  partnership  to  make  an 
affidavit. 

But  in  the  absence  of  any  showing  in  the  record  to  the  con- 
trary, where,  as  in  this  case,  the  certificate  of  the  justice  recites 
that  "the  parties  to  the  foregoing  chattel  mortgage,  being  sever- 
ally sworn,  each  for  himself,  says,"  the  presumption  will  be 
that  all  the  parties  appeared  before  the  magistrate  and  made 
the  affidavit. 

This  court  has  also  frequently  held  that  it  will  not  look  to 
evidence  outside  the  affidavit  to  support  or  contradict  it,  except 
where  the  mortgage  is  referred  to  in  the  affidavit.  This  is  done 
in  this  case.  The  mortgage  recites  that  it  is  made  "  between 
Samuel  Ward,  party  of  the  first  part,  and  Marcum  and  Len- 
non,  the  parties  of  the  second  part;"  and  "Marcum  and  licn- 
non "  are  referred  to  throughout  the  entire  mortgage  as  "  the 
parties,"  and  not  the  party  thereto. 

The  certificate  of  the  magistrate  asserts  that  each  party  was 
severally  sworn.  The  partnership,  as  «mcA,  could  not  be  sworn. 
The  court  must,  therefore,  presume  that "  Marcum  and  Lennon," 
the  parties  of  the  second  part^  appeared  in  their  personal  capac- 
ity and  made  the  affidavit. 

The  affidavit  need  not  be  signed  by  the  party  making  it;  and 
where  the  magistrate  makes  such  a  certificate,  although  sub- 
scribed, as  it  is  in  this  case,  the  presumption  must  be  that  both 
of  the  second  parties  to  the  mortgage  appeared  and  made  the 
affidavit.  It  is  the  law,  and  our  legislature  has  provided,  in 
substance,  that  statutes  such  as  the  one  in  question  should 
receive  a  reasonable  and  not  a  strained  construction ;  and  that 
such  an  interpretation  in  doubtful  questions  should  be  given  to 
their  provisions  as  will  give  them  effect,  rather  than  one  which 
renders  them  ineffectual.  (First  div.  Comp.  Stats.  §§  630,  631.) 
The  court  must  certainly  presume,  from  the  certificate,  that 
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some  one  of  "the  parties  of  the  second  part"  was  sworn  to  the 
afiBdavit;  and  if  so^  we  claim  that  this  was  sufficient  to  render 
the  mortgage  valid  as  against  creditors* 

In  this  case  the  mortgage  is  to  the  partnership,  and  it  cannot 
be  said,  as  in  the  case  of  the  Butte  Hardware  Co.  v.  SiUlivan,  7 
Mont.  307,  that  it  was  made  to  the  individuals  constituting  the 
partnership,  and  not  to  the  partnership  itself.  The  presump- 
tion must  be  that  both  Marcura  and  Lennon  were  sworn  to  the 
affidavit.  The  presumption  is  stronger  from  the  language  of 
the  certificate  that  both,  rather  than  one,  was  sworn ;  for  the 
court  cannot  presume  that  it  was  one  rather  than  the  other, 
and  consequently  it  must  be  that  it  was  both.  The  following 
authorities  are  cited  in  support  of  these  views:  Jones  oa 
Chattel  Mortgages,  §  37,  notes  1,  2;  Randall  v.  Baker,  20 
N.  H.  335;  Sumner  v.  Dalton,  58  N.  H.  295;  Leopold  v. 
Silverman,  7  Mont.  266 ;  Butte  Hardware  Co.  v.  SiUlivan, 
supra;  Baker  v.  Power,  7  Mont.  326;  Donnelly  v.  Elser,  69 
Tex.  282;  Ede  v.  Johnson,  15  Cal.  53. 

Dixon  &  Drenneii,  for  Respondents. 

The  designation  "  Marcum  and  Lennon  "  in  the  mortgage  and 
the  affidavit  was  a  designation  of  a  partnership  and  not  of  two 
individuals  composing  it.  Ck)unsel  for  appellants  says  in  his 
brief  that  a  partnership,  as  such,  could  not  be  sworn.  This  is 
true  and  it  is  for  this  very  reason  that  the  affidavit  in  question 
does  not  comply  with  the  statute.  It  is  attempted  to  be  made 
by  a  partnership  and  in  the  partnership  name.  Counsel  insists, 
however,  that  the  presumption  is  that  both  members  of  the  firm 
took  the  oath.  There  is  nothing  to  show  this.  A  good  test  of 
the  sufficiency  of  this  affidavit  would  be  to  decide  if  an  indict- 
ment for  perjury  against  appellants  could  be  supported  upon  it 
in  case  it  was  false.  It  certainly  could  not  against  the  partner- 
ship, for  a  partnership,  as  such,  could  not  commit  perjury.  If 
against  either  one  of  the  partners  could  he  not  show  that  he, 
himself,  never  made  the  affidavit?  It  would  be  entirely  con- 
sistent with  the  affidavit  to  show  this.  It  would  not  contradict 
it.  If  this  is  so  the  affidavit  is  worthless.  Of  the  authorities 
cited  by  appellants,  Jones  on  Chattel  Mortgages  is  based  solely 
on  the  case  in  20  N.  H.  335,  and  this  case,  even  if  it  is  applica« 
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ble  here,  is  the  only  one  that  at  all  supports  appellants'  position. 
The  Texas  case  aud  the  California  case  cited  are  not  in  point. 
The  other  cases  cited  from  the  Montana  Reports  are  the  same 
relied  upon  bj  respondents  here.  Respondents  refer  to  Stone  v. 
Marvel,  45  N.  H.  481 ;  PIrllips  v.  Johnson,  64  N.  H.  393,  as 
bearing  to  some  extent  upon  the  other  New  Hampshire  cases. 
But  respondents  rely  mainly  upon  the  decisions  of  this  court  in 
Leopold  V.  Silverman^  7  Mont.  266;  Butte  Hardware  Co,  v. 
Sullivan,  7  Mont.  307;  Baker  v.  Poioer,  7  Mont.  326.  These 
are  decisions  of  the  territorial  Supreme  Court,  and  are  approved 
aud  followed  by  this  court  in  Milbum  Manuf.  Co,  v.  Johnson, 
9  Mont.  537.  Respondents  also  refer  to  the  brief  for  respond- 
ent in  the  case  of  Buiie  Hardware  Co.  v.  Sullivan,  supra.  This 
court  has  consistently  and  rightfully  held  to  the  doctrine  that 
the  statute  must  be  strictly  complied  with  and  should  continue 
so  to  do.    It  is  the  only  safe  rule. 

Harwoob,  J. — This  is  an  action  of  claim  and  delivery  for 
the  recovery  of  the  possession  of  sixty-five  head  of  horses, 
described  in  the  complaint.  At  the  time  of  the  alleged  wrong- 
ful taking  complained  of,  the  defendant  Lew  Coleman  was  the 
sheriff  of  Deer  Lodge  County,  and  defendant,  James  Johnson 
was  his  deputy.  As  shown  by  the  record,  the  possession  of 
said  property  was  taken  by  said  sheriff  and  his  deputy  under 
certain  valid  writs  of  attachment  and  execution  duly  issued  in 
certain  actions  at  law  by  two  creditors  of  Samuel  Ward  to 
recover  payment  of  debts.  The  plaintiffs  in  this  action  base 
their  claims  to  the  possession  of  said  property  upon  a  chattel 
mortgage,  executed  and  delivered  to  them  by  said  Samuel 
Ward,  prior  to  the  levy  under  said  writs.  All  the  facts 
involved  in  this  action  are  made  certain  by  a  concise  statement 
of  facts  agreed  upon  with  reference  to  the  pleadings,  and  the 
point  of  controversy  submitted  to  the  court  for  determination 
is  concisely  expressed  in  said  agreed  statement.  We  quote 
therefrom:  "The  validity  of  plaintiffs'  mortgage  is  not  dis- 
puted, except  as  to  the  suflScieney  of  the  aflBdavit  thereto,  and 
the  fact  of  defendants  being  officers,  etc.,  and  of  the  regularity 
of  the  process  under  which  they  levied  upon  the  property  in 
controversy,  is  not  disputed.     The  question  of  law  submitted 
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to  the  court  apon  which  it  is  agreed  that  the  case  may  be 
decided  is  whether  or  not  the  affidavit  of  good  faith^  etc., 
made  to  the  plaintiffs'  chattel  mortgage,  as  shown  by  the  copy 
thereof  attached  to  the  complaint,  is  sufficient  to  comply  with 
the  laws  of  Montana  Territory  in  force  when  said  mortgage 
was  made,  and  to  make  said  chattel  mortgage  good  and  valid 
as  against  the  rights  of  the  creditors  of  the  mortgagor,  where 
the  possession  of  the  property  remained  with  the  mortgagor 
after  the  execution  of  the  mortgage." 

The  statement  of  facts  shows  that  Samuel  Ward  executed  to 
Marcum  and  Lennon,  about  the  twelfth  day  of  September,  1887, 
the  chattel  mortgage  in  question,  and  ^^that  at  and  before  the 
date  of  the  execution  of  said  chattel  mortgage  the  plaintiffs 
herein  were  partners  doing  business  under  the  firm  name  and 
style  of  Marcum  and  Lennon.^' 

The  affidavit  in  question  reads  as  follows:  — 

"  Territory  op  Montana,  1 
County  op  Deer  Lodge,  j  **' 

"Samuel  Ward  and  Marcum  and  Lennon,  the  parties  to  the 
foregoing  chattel  mortgage,  being  severally  and  duly  sworn  each 
fop  himself,  says :  That  the  said  chattel  mortgage  is  made  in 
good  &ith  to  secure  the  amount  named  therein,  and  without  any 
design  to  hinder  or  delay  the  creditors  of  the  said  mortgagor. 
(Signed)  "Samuel  Ward. 

"Marcum  &  Lennon. 

"Subscribed  and  sworn  to  before  me  this  twelfth  day  of 
September,  A.  D.  1887. 

"T.  B.  Mannix,  Justice  of  the  Peace." 

The  statute  requiring  a  chattel  mortgage  to  be  accompanied 
by  an  affidavit  provides  as  follows:  "No  mortgage  of  goods, 
chattels,  or  personal  property  shall  be  valid  as  against  the  rights 
and  interests  of  any  other  person  than  the  parties  thereto,  unless 
the  possession  of  such  goods,  chattels,  and  personal  property  be 
delivered  to  and  retained  by  the  mortgagee,  or  the  mortgage 
provide  that  the  property  may  remain  in  the  possession  of  the 
mortgagor,  and  be  accompanied  by  an  affidavit  of  all  the  parties 
thereto,  or,  in  case  any  party  is  absent,  an  affidavit  of  those 
present,  and  of  the  agent  or  attorney  of  such  absent  party,  that 
the  same  is  made  in  good  faith  to  secure  the  amount  named 
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therein,  and  without  any  design  to  hinder  or  delay  the  creditors 
of  the  mortgagor,  and  be  acknowledged  and  filed  as  hereinafter 
provided/'     (§  1538,  Comp.  Stats.) 

Turning  to  the  mortgage  in  question  to  find  who  the  '^parties 
thereto''  are,  we  find  that  the  instrument  recites  as  follows: 
"This  indenture,  made  the  twelfth  day  of  September,  1887,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
seven,  between  Samuel  Ward,  first  part,  of  Helmville,  Mont., 
and  Marcum  and  Lenuon  of  the  second  part."  We  further 
notice,  by  a  careful  examination  of  the  mortgage,  that  through- 
out the  instrument  wherever  the  mortgagees  are  referred  to, 
except  in  one  instance,  they  are  termed  the  "parties  of  the 
second  part." 

It  is  insisted  by  counsel  for  respondents  that  the  combination 
of  names,  "  Marcum  and  Lennon,"  appearing  in  the  mortgage, 
and  in  the  afi&davit  thereto,  is  the  designation  of  the  partner- 
ship firm  of  Marcum  and  Lennon,  and  hence  the  affidavit  does 
not  show  that  all  the  parties  to  the  mortgage  joined  in  the  affi- 
davit in  person,  if  present,  or  if  absent,  by  agent.  In  the  case 
of  Butie  Hardware  Cb.  v.  Sullivan,  7  Mont  307,  McLeary,  J., 
in  delivering  the  opinion  of  the  court,  says:  "But  even  if  the 
mortgage  had  been  made  between  the  firms  of  Maxwell  and  Price 
on  the  one  hand,  and  Hoge,  Brownlee  and  Company  on  the  other, 
still,  we  could  not  go  beyond  the  affidavit  and  look  to  the  mort- 
gage itself  to  support  or  explain  the  affidavit,  unless  the  mortgage 
had  been  referred  to  in  the  affidavit.  The  affidavit  must  stand 
of  its  own  strength,  or  fall  of  its  own  weakness."  The  case  of 
Leopold  v.  SUvet^manj  7  Mont.  266,  is  referred  to  as  authority 
for  that  declaration,  and  again,  in  the  case  of  Baker  v.  Power ^ 
7  Mont.  326,  the  same  language  is  quoted  with  approval.  We 
approve  that  proposition  as  based  upon  sound  reason.  The 
affidavit  is  the  verifying  condition  required  by  statute  to  accom- 
pany the  mortgage,  where  possession  of  the  chattels  is  left  with 
the  mortgagor,  and  must  be  made  by  all  the  parties  thereto, 
either  in  person  or  by  agent,  and  must  show,  under  the  sanction 
of  an  oath,  the  required  facts  independently  of  the  mortgage. 
In  that  sense  the  affidavit  alone  will  be  weighed,  and  found  suf- 
ficient or  wanting  according  to  its  own  terms.  The  language 
above  quoted  from  BvJUe  Hardware  Co.  v.  Sullivan  must  have 
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been  used  in  that  sense,  and  is  not  to  be  construed  to  deny  a 
comparison  of  the  affidavit  with  the  mortgage  to  find  whether 
"all  the  parties"  to  the  mortgage  join  in  making  the  required 
affidavit  either  in  person,  if  present,  or  by  agent,  if  absent. 
This  is  conclusively  shown  by  an  examination  of  the  case,  where 
the  language  quoted  was  used,  mpra,  for  we  find  the  learned 
judge  saying:  "It  will  be  observed  by  reference  to  the  chattel 
mortgage  set  out  in  the  transcript  that  the  parties  thereto  are 
described  as  William  T.  Price  and  James  A.  Maxwell,  partners 
imder  the  firm  name  of  Maxwell  and  Price,  parties  of  the  first 
part,  and  William  L.  Hoge,  Malcolm  B.  Brownlee,  Francis  E. 
Sargeant,  Marcus  Daly,  and  B.  C.  Chambers,  partners  under 
the  firm  name  of  Hoge,  Brownlee  and  Company,  parties  of  the 
second  part." 

Looking  to  the  mortgage  in  the  case  at  bar,  and  to  the  affi- 
davit accompanying  it,  we  find  in  neither  any  reference  to  the 
fact  that  a  copartnership  firm,  under  the  name  and  style  of 
Marcum  and  Lennon,  is  in  existence.  In  the  mortgage  the 
name  of  Samuel  Ward  is  stated  as  the  first  party,  and  Marcum 
and  Lennon  as  the  parties  of  the  second  part.  In  the  affidavit 
it  is  recited  that  "  Samuel  Ward  and  Marcum  and  Lennon,  the 
parties  to  the  foregoing  chattel  mortgage,  being  severally  duly 
sworn,  each  for  himself,  says."  We  must  look  to  evidence 
aliunde  these  two  instruments  to  explain  the  fact  that  a  partner- 
ship exists  between  the  parties  of  the  second  part  to  said  mort- 
gage of  the  name  and  style  of  "Marcum  and  Lennon."  That 
would  clearly  be  contrary  to  the  doctrine  held  in  the  cases  above 
cited  and  quoted  from.  Under  these  decisions  then,  in  deter- 
mining the  sufficiency  or  insufficiency  of  said  affidavits,  we  must 
discard  the  fact  that  a  firm  existed  composed  of  the  plaintiffs 
under  the  firm  name  of  Marcum  and  Lennon,  because  that  fact 
does  not  appear  in  describing  the  parties  of  the  second  part  in 
the  mortgage  or  in  the  affidavit. 

The  affidavit  in  question  is  attacked  on  the  ground  that  the 
Dames  "Marcum  and  Lennon"  set  forth  in  the  affidavit  is  the 
name  of  a  copartnership  firm,  composed  of  the  mortgagees,  and 
that  a  copartnership  existence  cannot  take  an  oath  any  more 
than  a  corporation,  as  a  corporate  existence,  could  appear  before 
an  officer,  and  be  sworn.     But  if  we  dismiss  from  consideration 


80  Marcum  v.  CtoLEMAN.  [JulyT., 

the  fact  that  sach  a  copartnership  existed^  the  argument  against 
the  sufficiency  of  said  affidavit  based  ou  that  ground  cannot 
apply.  It  is  admitted  that  the  mortgage  in  question  is  valid  in 
all  respects,  except  as  to  the  legal  sufficiency  of  the  affidavit 
accompanying  it.  The  mortgage,  as  we  have  seen,  describes 
the  mortgagees  as  "  Marcum  and  Lennon,"  without  reference  to 
the  fact  that  that  combination  of  names  represented  a  copartner- 
ship. The  magistrate  certifies  in  the  affidavit  that  "Samuel 
Ward  and  Marcum  and  Lennon,  the  parties  to  the  foregoing 
chattel  mortgage,  being  severally  duly  sworn,  each  for  himself, 
says,"  etc.  In  passing  upon  this  affidavit,  under  the  rules  of  con- 
struction laid  down  in  sections  629  to  634,  inclusive,  first  division, 
Compiled  Statutes,  and  in  the  cases  cited,  supi^a,  it  does  not  seem 
reasonable  to  us  to  hold  that  where  the  justice  certified  that 
"Samuel  Ward  and  Marcum  and  Lennon,"  the  same  parties 
named  in  the  mortgage  as  the  party  of  the  first  part  and  the 
parties  of  the  second  part,  "being  duly  sworn,  each  for  himself, 
says,"  should  be  construeil  to  mean  that  only  one  of  the  latter 
parties  appeared  to  take  the  oath,  or  that  only  one  appeared, 
and  he  undertook  to  swear  for  the  two,  or  that  only  one 
appeared  and  he  undertook  to  swear  for  a  copartnership  firm, 
which  is  not  mentioned  either  in  the  affidavit  or  mortgage. 
Such  a  construction  we  believe  would  be  contrary  to  the  reason- 
able import  of  the  language  used  by  the  magistrate  in  certifying 
the  affidavit.     We  therefore  hold  that  the  affidavit  is  sufficient. 

The  construction  placed  \i\>on  the  affidavit  in  the  case  at  bar 
is  supported  by  the  case  of  RandaU  v.  Baker,  20  N.  H.  335. 
The  facts  involved  in  that  case,  as  well  as  the  law  requiring  the 
affidavit,  are  very  much  like  the  facts  in  the  case  at  bar  and  the 
statute  governing. 

The  order  denying  plaintiffs*  motion  for  a  new  trial  is  reversed, 
and  judgment  in  favor  of  defendants  is  hereby  set  aside,  and 
said  action  is  remanded  for  further  proceedings  in  conformity 
to  the  stipulations  of  parties,  and  the  views  herein  expressed. 

Blaee^  C.  J.|  and  De  Witt,  J.,  concur. 
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HELENA  LUMBER  COMPANY,  Appellant,  v.  MON- 
TANA CENTRAL  RAILROAD  COMPANY,  Respond- 
ent. 

Plbadcto — Mechaniif^  lien In  an  action  for  the  foreolosnre  of  a  meebanio'a  Uen 

against  a  railroad  oompiiny,  the  complaint  alleged,  in  sabetanoe,  that  oerUdn 
described  land,  against  which  the  lien  was  invoked,  was  necessary  to  tlie  con- 
yenient  and  ordinary  nse  of  the  defendant's  depot  baildings.  The  answer 
alleged  as  a  separate  defense  that  the  land  in  qnestion  was  "  incident  to  its  fran- 
chise and  nsefal  and  indiBpensable  and  necessary,  and  facilitates  the  suocessfal 
operation  of  said  railroad."  Held,  that  as  the  latter  allegation  was  not  admitted 
by  the  complaint,  it  was  error  to  strike  out  a  replication  which  denied  it. 

Appeal  from  Fird  Jvdioial  District,  Lewis  and  Clarke  CourUv. 

Judgment  on  the  pleadings  was  rendered  for  the  defendant 
bj  Hunt,  J. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

The  action  is  for  the  foreclosure  of  a  mechanic's  lien.  The 
complaint  alleges  that  the  defendant  is  a  corporation  organized 
under  the  laws  of  the  State,  and  doing  business  therein.  There  is 
no  allegation  that  it  owned  or  was  operating  any  railroad ;  that 
the  co-defendants,  McKay  and  others,  were  a  partnership,  under 
the  firm  name  of  McKay  and  Company,  and  the  contractors  of 
the  railway  company  in  the  erection  of  a  depot  building.  Para- 
graph 4  of  the  complaint  is  as  follows :  ''That  at  all  the  times 
hereinafter  mentioned  said  defendant,  the  Montana  Central 
Railway  Company,  was  and  now  is  the  owner  of  that  certain 
tract  of  land  situate,  lying,  and  being  in  Ottawa  Gulch  [describ- 
ing it],  in  Lewis  and  Clarke  County,  Montana  Territory,  which 
is  occupied  by,  and  appurtenant  and  necessary  to,  the  convenient 
and  ordinary  use  of  the  depot  buildings  and  appurtenances  ot 
the  Montana  Central  Railway  Company  at  the  town  of  Marys- 
ville,  together  with  the  said  depot  building  and  appurtenances 
erected  thereon.''  The  complaint  then  alleges  the  erection  by 
said  contractors  of  a  certain  depot  building  on  the  real  estate 
above  described  for  the  exclusive  use  and  benefit  of  the  rail- 
way company ;  that  plaintiff  sold  and  delivered  to  said  McKay 
and  Company  material  of  the  value  of  $376.74,  for  the  depot 
Vol.  X.— 6. 
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building,  which  was  used  in  and  incorporated  into  the  building. 
Then  follow  allegations  of  the  filing  of  a  lien  against  the  land 
and  building.  Plaintiff  demands  a  money  judgment  against 
both  the  contractors  and  the  railway  company,  and  prays  a 
decree  of  foreclosure  of  the  lien  against  said  premises.  The 
answer  of  the  Montana  Central  Railway  Company,  which  is 
the  only  defendant  which  seems  to  have  appeared,  contains 
some  denials  which  are  not  material  to  this  inquiry,  and  then 
sets  up  a  separate  defense  in  paragraph  5,  which  is  in  full  as 
follows :  *' And  for  a  separate  defense  defendant  alleges  that  its 
railway  extends,  and  did  prior  to  October  1,  1888,  extend,  and 
wfs  in  operation,  through  the  counties  of  Cascade,  Lewis  and 
Clarke,  and  Silver  Bow,  in  said  State,  and  that  the  same  was 
completed  and  in  operation  long  prior  to  the  time  the  depot 
building  mentioned  in  plaintiff^s  complaint  therein  is  alleged  to 
Jiave  been  constructed,  and  that  the  ground  covered  by  said 
^xlepot,  and  appurtenant  thereto,  and  necessary  for  its  use  and 
enjoyment,  had  been  acquired  by  said  company,  and  that  the 
«ame  had  become  a  part  of  its  entire  property  long  prior  to  the 
construction  of  said  depot  building,  to  wit,  since  the  tenth  day 
of  October,  1888,  and  that  the  same  is  incident  to  its  franchise, 
and  useful  and  indispensable  and  necessary,  and  facilitates  the 
successful  operation  of  said  railroad.'^  To  this  matter  set  up 
in  paragraph  5,  the  plaintiff  demurred  on  the  ground  that  it 
-did  not  set  forth  facts  sufficient  to  constitute  a  defense  to  the 
.  action.  The  demurrer  was  overruled,  and  the  plaintiff  filed 
(the  following  replication:  ^^Plaiutiff  in  replication  denies  that 
^defendant's  railway  was  completed  or  in  operation  long  prior, 
«or  at  any  time  prior,  to  the  said  tim6  said  depot  building  was 
constructed,  and  denies  that  the  same  was  completed  or  in  oper- 
ation at  any  time  prior  to  several  days  after  the  last  item  of 
material  was  furnished  for  said  depot  building,  as  set  forth  in 
the  complaint  herein.  Plaintiff  further  denies  that  the  ground 
cipon  which  said  depot  building  stands,  and  the  ground  appur- 
tenant and  necessary  for  its  use  and  enjoyment,  is  incident  to 
the  franchise  of  said  defendant,  and  denies  that  the  same  is 
indispensable  or  necessary  in  the  successful  operation  of  said 
road."  The  defendant  moved  to  strike  out  the  replication  for 
the  reason  that  the  facts  alleged  in  the  replication  were  admitted 
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and  alleged  in  the  complaint.  This  motion  was  sustained. 
The  replication  being  stricken  out,  defendant  moved  for  judg- 
ment on  the  pleadings.  This  motion  was  granted,  and  judg- 
ment accordingly  entered  for  the  defendant.  The  plaintiff 
appeals  (1)  from  the  order  overruling  the  demurrer  to  para- 
graph 5  of  the  answer ;  (2)  from  the  order  striking  out  the 
replication;  (3)   from  the  judgment. 

Leslie  &  CraveUy  for  Appellant. 

The  answer  of  the  defendant  set  up  the  following  new  matter 
as  a  separate  defense,  in  substance:  That  its  railway  was  com- 
pleted and  in  operation  long  prior  to  the  time  the  depot  build- 
ing mentioned  in  plaintiff's  complaint  is  alleged  to  have  been 
constructed,  and  that  the  ground  covered  by  said  depot  and 
appurtenant  thereto  and  necessary  for  its  use  and  enjoyment 
had  been  acquired  and  had  become  a  part  of  its  entire  property 
long  prior  to  the  construction  of  said  depot  building;  that  the 
same  is  incident  to  its  franchise,  and  useful  and  indispensable 
and  necessary,  and  facilitates  the  successful  operation  of  said 
railroad.  Plaintiff's  demurrer  to  this  separate  defense  was 
overruled,  which  we  submit  was  error.  The  pleadings  dis- 
close the  fact  that  the  railroad  company,  defendant,  and  the 
lien  law  both  owe  their  existence  to  a  common  origin — the 
statutory  law  of  Montana.  Before  the  company  began  business 
here,  the  incorporators  knew  that  the  same  law  which  gave 
it  existence  also  provided  that  it  should  pay  for  the  labor  and 
material  entering  into  its  property  under  its  authority,  and  that 
its  buildings  might  be  sold  to  satisfy  liens  therefore.  The 
mechanic's  lien  law  is  remedial  in  character;  it  should  be  liber- 
ally construed.  But  a  strict  construction  of  its  provision  will 
give  appellant  all  it  asks  for.  Public  policy  cannot  overshadow 
express  enactment.  The  public  policy  of  our  law  as  to  depot 
buildings  is  sufficiently  shown  in  section  1370,  fifth  division 
of  the  Compiled  Statutes,  which,  in  providing  a  lien  upon 
"any  building,  erection,"  etc.,  especially  mentions  railroads  as 
well.  But  the  case  in  41  Ohio  St.  37,  mentioned  below, 
decides  that  the  phrase  "any  bridge"  is  sufficient  to  include  a 
railroad  bridge,  in  the  absence  of  the  inference  as  to  public 
policy  which  is  contained  in  our  statute.     The  cases  cited  below^ 
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not  only  support  us  in  the  conclusions  heretofore  stated,  but 
also  show,  as  we  think,  conclusively,  that  the  decisions  relative 
to  levy  upon  portions  of  railroad  property  under  executions 
are  not  relevant  to  a  case  of  this  kind,  in  which  a  sale  is  asked, 
in  order  to  satisfy  an  encumbrance  upon  specific  and  disinte- 
grated property.  A  mechanic's  lien  is  an  encumbrance  by 
operation  of  law,  and  its  enforcement  ought  to  have  the  same 
favor  in  the  courts  as  the  foreclosure  of  a  mortgage  voluntarily 
given  by  the  duly  authorized  officers  of  the  railroad  company, 
upon  any  detached  portion  of  its  property.  {HUl  v.  La  Orosse 
etc.  R.  R.  Cb.  11  Wis.  223;  Phillips  on  Mechanics'  Liens  [9th 
ed.],  §  182;  Boisford  v.  New  Haven  etc.  R.  R.  Co.  41  Conn. 
454;  Rorer  on  Railways,  p.  776;  Smith  Bridge  Co.  v.  Bowman, 
41  Ohio  St.  37;  52  Am.  Rep.  66;  Purtell  v.  Chicago  Forge  A 
BoU  Co.  74  Wis.  132.) 

But  after  the  demurrer  was  overruled  and  leave  obtained  to 
file  a  replication,  what  sufficient  reason  can  sustain  the  court 
below  in  striking  it  from  the  files?  The  reason  for  this,  as 
appears  in  the  bill  of  exceptions,  was  because  the  denials  therein 
were  alleged  and  admitted  in  the  complaint.  The  replication 
substantially  consists  of  three  denials :  (1)  It  denies  that  the 
railway  was  completed  or  was  in  oi>eration  at  any  time  prior  to 
the  construction  of  the  depot  building.  There  is  no  allegation 
in  the  complaint  as  to  this.  (2)  It  denies  that  the  ground, 
upon  which  the  depot  building  stands  and  appurtenant  and 
necessary  for  its  use  and  enjoyment  is  incident  to  the  franchise 
of  the  defendant.  There  is  no  allegation  in  the  complaint  as 
to  what  in  and  what  is  not  incident  to  the  franchise.  (3)  It 
denies  that  said  ground  is  indis[>en sable  or  necessary  in  the  suc- 
cessful operation  of  said  road.  There  is  nothing  in  the  com- 
plaint as  to  what  is  or  what  is  not  necessary  or  indispensable  in 
the  operation  of  the  road.  Therefore  we  respectfully  submit 
that  the  court  erreil  in  striking  the  replication  from  the  files. 

McCuidieon  &  31clntire,  for  Respondent. 

The  complaint  shows  that  the  land  sought  to  be  subjected  to 
the  lien  is  a  part  of  the  property  of  the  defendant.  Depots  and 
de|wt  grounds  are  specifically  provided  for  by  statute.  (§  685, 
fifth  div.  Comp.  Stats.)     That  a  railroad  is  an  entirety  and  that 
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a  lien  cannot  attach  to  a  section  of  it,  or  to  a  bridge  or  any 
<ither  structure  whkh  is  a  part  of  the  road^  is  the  view  sustained 
by  the  greater  number  of  authorities.  (Jones  on  Liens,  §  1619; 
Dano  V.  if.  &  O.  R.  R.  Co.  27  Ark.  564;  Cox  v.  Western  Poo. 
R.  R.  Co.  44  Cal.  18.)  "Even  under  a  statute  giving  a  lien  for 
work  done  and  materials  furnished  in  constructing  or  improv- 
ing .  •  •  .  station  houses,  depots  ....  the  lien  is  against  the 
whole  road.'*  (Knapp  v.  St.  Louis  K.  C,  &  Nor.  Ry.  Co.  74  Mo. 
374.)  This  is  upon  the  ground  that  it  is  against  public  policy 
to  )>ermit  detached  portions  of  a  railroad  to  be  sold  under  any 
judgment  or  execution.  {Knapp  v.  St.  Louis  K.  C.  &  Nor.  Ry. 
Co.  suprUy  and  cases  cited;  Cranston  v.  Union  Trust  Co.  75  Mo. 
29;  Sh^ainka  v.  Rohan,  18  Mo.  A  pp.  340;  Ghie  v.  Itdewater 
Canal  Co.  24  How.  263 ;  Rorer  on  Judicial  Sales,  §§  1068, 1069; 
Cbe  V.  Columbus  P.  &  L  R.  R.  Co.  10  Ohio  St.  372 ;  75  Am. 
Dec.  518;  Western  Pa.  R.  R.  Co.  v.  Johnston,  59  Pa.  St.  290; 
Younffman  v.  Elmira  &  W.  R.  R.  Co.  65  Pa.  St.  278;  Bayard's 
Appeal,  72  Pa.  St.  453;  Tlwmas  v.  Armstrong,  7  Cal.  286; 
JStewaH  v.  Jmes,  40  Mo.  140;  Hatdier  v.  Toledo  &  W.  R.  R. 
Co.  62  111.  477;  Jam^  v.  Po^iao  O.  P.  R.  Co.  8  Mich.  91; 
Ammant  v.  New  Alexandria  &  P.  T.  Co.  13  Serg.  &  R.  212; 
15  Am.  Dec.  593;  Plymmth  R.  R.  Co.  v.  Colwdl,  39  Pa.  St. 
337;  80  Am.  Dec.  526.)  In  Montana  this  doctrine  has  been 
extended  to  an  office  safe.  {Northern  P.  R.  R.  Co.  v.  Shimmell, 
6  Mont.  161.)  A  lien  for  work  upon  any  part  of  the  road 
attaches  to  the  epntire  road.  {Brooks  v.  Burlington  etc.  Ry.  Co. 
101  U.  S.  443;  Jones  on  Liens,  §  1620.) 

It  is  apparent  that  the  allegations  in  the  replication  are  in 
conflict  with  the  allegations  in  tlie  complaint,  and  the  replication 
was  for  this  reason  properly  stricken  from  the  files. 

De  Witt,  J. — The  first  point  on  the  appeal  we  will  not 
consider. 

The  plaintiff  pleaded  by  replication  after  the  demurrer  to  the 
answer  was  overruled.  If  the  striking  out  of  the  replication 
were  correct,  judgment  on  the  pleadings  properly  followed.  If 
the  replication  should  have  been  allowed  to  stand,  the  judgment 
must  be  reversed;  To  that  inquiry  we  will  address  ourselves. 
It  is  not  very  clearly  alleged  in  paragraph  5  of  the  answer 
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that  defendant  had  any  railroad,  or  that  the  depot  building  was 
necessary  or  incident  to  any  railroad  franchise.  But  the  over- 
ruling of  the  demurrer  was  a  declaration  of  law  by  the  court 
that  the  allegation,  that  the  laud  was  necessary  and  incident  to 
the  franchise,  constituted  a  defense,  if  true.  If  this  were  a 
defense  by  way  of  new  matter,  the  plaintiff  had  the  right  to 
deny  it  in  a  replication.  He  did  so.  There  is  no  reason  why 
this  replication  should  not  stand,  and  the  issue  thus  framed  be 
tried,  unless  plaintiff  had  admitted  in  its  complaint  what  it 
denied  in  the  replication.  Paragraph  4  of  the  complaint,  cited 
in  full  in  the  foregoing  statement  of  facts,  is  the  portion  for 
examination.  The  language  is  grammatically  awkward,  but  as 
we  are  enabled  to  construe  it,  it  alleges  that  the  land  described 
is  necessary  to  the  use  of  the  depot  building,  not  that  the  land 
or  building  is  necessary  to  the  use  of  the  railroad  franchise,  or 
incident  thereto;  nor  does  it  allege  that  defendant  had  any  rail- 
road or  railroad  franchise.  Therefore,  when  defendant  in  its 
answer  alleges  that  the  land  against  which  the  lien  is  invoked 
is  '^incident  to  its  franchise,  and  useful  and  indispensable  and 
necessary,  and  facilitates  the  successful  operation  of  said  rail- 
road," and  the  court  holds,  in  overruling  the  demurrer,  that 
this  matter  is  a  good  defense,  the  plaintiff  has  admitted  nothing 
in  its  complaint  which  precludes  it  from  denying  the  truth  of 
this  material  matter  in  the  answer.  We  are  of  opinion  that  the 
replication  should  have  been  allowed  to  stand. 

The  judgment  is  therefore  reversed,  and  the  case  remanded  to 
.the  District  Court  for  further  proceedings  in  accordance  with 
these  views. 

BuLKE^  C.  J.,  and  Habwood^  J.,  conoor. 
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BECKER,  Appellant,  v.  BOARD  OF  COMMISSIONERS 
OF  YELLOWSTONE  COUNTY,  Respondent. 

AffbaIi  -  Contenu  of  record-^ Statement  on  motion  for  a  neu>  trUiL-^k  itatement 
on  motion  for  ft  Dew  trial,  the  beginning  or  ending  of  which  are  not  indicated 
in  the  record,  and  which  is  a  transcript  of  tne  stenographer's  notes  by  qaestion 
and  answer,  and  was  never  settled  by  the  trial  Judge,  nor  the  papers  therein 
arranged  in  chronological  order,  will  not  be  considered  by  this  court  on  appeal. 
(Raymond  y.  Thexton,  7  Mont.  299;  NevoeR  ▼.  Meyetidorj^,  9  Mout  254;  18 
Am.  St.  Bep.  746 ;  Barger  y.  Balfoid,  atite,  p.  67,  affirmed.) 

Claims  against  CovinTt—JErroneout  olaitns,  — Where  plaintiff  was  allowed  that 
portion  of  his  claim  against  the  defendant,  which  was  due  him  upon  a  correct 
computation  of  the  items  of  his  account,  although  through  an  erroneous  calcu- 
lation a  larger  sum  was  claimed,  he  has  received  all  he  is  entitled  to,  and  a 
Judgment  for  the  county  on  an  appeal  to  the  District  Court  will  not  be  disturbed. 

Appeal  from  Seventh  Judicial  District,  Yellowstone  County. 

The  cause  was  tried  before  Milbubn^  J. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

This  is  an  appeal  from  the  action  of  the  board  of  commis- 
sioners of  Yellowstone  County  in  disallowing  an  alleged  account 
of  appellant  against  the  county.  There  are  no  pleadings  in  the 
case,  except  the  bill  filed  by  appellant  with  the  board.  That 
bill,  as  it  appears  in  the  record,  is  as  follows: — 

"Billings,  Montana,  Dec.  7, 1889. 

"The  County  of  Yellowstone,  Dr.  to  E.  H.  Becker:  — 
Sept.  19,  230  folios  Constitution  at  $1.50  per  folio.. .$    345  00 
230  folios  Constitution  at  50c.  per  folio...  1,035  00.'^ 

Then  follows  a  verification  of  the  bill,  and  an  indorsement  as 
follows: — 

"Yellowstone  County,  Dr.  to  E.  H.  Becker- — 

Amount  claimed $1,380  00 

Amount  allowed 460  00 

"Contingent  Fund.     Warrant  No.  B.  270.    Dec.  7,  1889. 
.  "Fred  H.  Foster,  County  Clerk." 

Section  765,  Compiled  Statutes,  division  5,  provides  that  when 
an  appeal  shall  be  taken  from  the  action  of  the  board  of  county 
commissioners  in  allowing  or  disallowing  an  account,  the  clerk 
shall  transmit  to  the  District  Court,  with  the  papers,  a  return 
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of  the  prooeedings  of  the  board  in  the  matter.  The  return  in 
the  case  shows  that  the  claim  of  E.  H.  Becker  for  printing  the 
Constitution,  amounting  to  the  sum  of  $1,380,  was  allowed  in 
the  sum  of  $460  for  the  publication  in  two  issues  of  the  Billings 
Gazette.  From  this  action  of  the  board  the  plaintiff  appealed 
to  the  District  Court.  The  appeal  is  taken  from  the  disallow- 
ance of  a  portion  of  the  claim;  that  is,  the  disallowance  of 
$920,  which  is  the  difference  between  $1,380  claimed  and  $460 
allowed.  There  was  no  question  about  the  sum  of  $460.  The 
claim  at  the  trial^upon  the  record, upon  the  account,  which  took 
the  place  of  the  pleadings,  was  for  $920  more  than  the  board 
had  allowed.  A  verdict  was  rendered  by  jury  for  the  defend- 
ant. The  plaintiff  moved  for  a  new  trial.  The  motion  was 
denied.  No  appeal  was  taken  from  the  order  denying  this 
motion.     An  appeal  is  prosecuted  from  the  judgment 

0.  F.  Ooddard,  for  Appellant 

Henri  J.  Haskell,  Attorney-General,  and  James  R.  Goes,  for 
Bespondent 

Db  Wrrr,  J. — The  record  in  this  case  does  not  commend 
itself  to  the  unqualified  approval  of  the  court.  There  purports 
to  be  a  statement  on  motion  for  a  new  trial.  There  is  nothing 
to  indicate  where  it  commences  or  ends,  except  that  at  a  point 
in  the  transcript  respondent's  attorney  admits  that  the  forego- 
ing statement  is  correct  and  true.  The  judge  nowhere  settled 
it.     {Raymond  v.  Hiexton,  7  Mont.  299.) 

The  statement,  or  that  which  we  have  tried  to  ascertain  was 
intended  as  such,  is  a  transcript  of  the  stenographer's  notes  by 
question  and  answer,  apparently  containing  every  syllable  that 
fell  from  the  lips  of  counsel,  court,  and  witnesses,  whether 
material  or  not.  The  order  in  which  papers  are  inserted  are  as 
follows :  Account,  order  of  the  board  of  commissioners,  appeal 
from  the  board,  instructions  on  the  trial  in  the  District  Court, 
verdict,  evidence,  exhibits  introduced  on  the  trial,  stipulation 
of  counsel,  specifications  of  particulars,  admission  of  service  of 
statement,  admission  by  defendant's  attorney  that  statement  is 
correct,  stipulation  for  hearing  the  motion  for  new  trial  at 
ohambers^  order  denying  the  motion^  notice  of  motion  for  new 
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trial,  admission  of  service  of  the  notice,  notice  of  appeal,  and 
undertaking  on  appeal.  The  exhibits  are  not  engrossed  in  the 
evidence  at  their  appropriate  place,  but  are  referred  to  with 
such  notes  as,  "Here  copy  Exhibit  B;"  "Witness  handed 
paper,''  etc.  The  exhibits  then  appear  afler  all  the  evidence. 
The  record  appears  to  be  a  skeleton  draft,  with  directions  to  the 
engrosser  as  to  how  to  fill  in  the  superstructure.  The  engrosser, 
instead  of  constructing  a  perfect  work,  has  simply  piled  up  the 
material  in  a  disorderly  mass  as  it  came  to  his  hand.  That  this 
is  not  an  adherence  to  chronological  order  does  not  require 
extended  discussion.  The  court  will  not  consider  such  a  record. 
This  court  has  expressed  this  view  before  in  language  which 
seems  to  us  not  wholly  uncertain.  {Newell  v.  Meyendorffy  9 
Mont  254;  18  Am.  St.  Bep.  746,  and  cases  there  collected; 
and  Barger  v.  Halford,  ante  [this  term],  p.  67.) 

The  fact  that  the  judge  of  the  District  Court  never  settled 
the  statement,  of  course  removes  it  from  our  consideration,  and 
these  criticisms  may  be  gratuitous;  but  if  the  rules  of  practice 
in  those  matters  are  not  clear,  we  have,  perhaps  not  unwisely, 
been  led  into  the  domain  of  dicta  to  make  them  so.  If  the 
judge  who  presides  in  the  seventh  district  had  had  opportunity 
to  settle  the  statement,  it  would  probably  have  been  free  from 
the  rather  apparent  objections  which  we  have  noted.  With  no 
order  on  motion  for  new  trial  to  review,  and  no  statement  on 
appeal  before  us,  we  have  to  examine  only  the  judgment,  and 
to  consider  only  the  judgment  roll. 

The  account,  which  takes  the  place  of  a  complaint,  and  must 
be  treated  as  the  pleading,  charges  for  230  folio,  at  $1.50,  $345; 
and  230  folios,  at  50  cents,  $1,035;  the  total  of  which  sum  is 
$1,380.  The  inconsistency  between  the  items  and  the  footing 
is  manifest.  In  this  disagreement,  we  must  rely  upon  the 
items.  We  then  find  the  claim  to  be  230  folios,  at  $1.50,  $345 ; 
and  230  folios,  at  50  cents,  $115;  total  amount,  $460.  The 
pleading,  therefore,  claims  $460.  The  claimant  was  allowed 
$460  by  the  board.  He  was  allowed  all  he  claimed,  and  the 
judgment  of  the  District  Court  was  properly  in  favor  of  the 
defendant  board,  which  judgment  we  hereby  aflSrm. 

Bi^AXEy  C.  J.|  and  Habwood^  J.,  concur. 
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NORTHERN  PACIFIC  RAILROAD  COMPANY,  Ap- 
PELLANT,  V.  PATTERSON,  COUNTY  TREASURER, 
Respondent. 

Tajlatlov'- Pleading —Injunction.— Section  22,  page  92,  Laws  of  16fh  Extn.Se*- 
sioD,  provides  in  substance  that  the  board  of  county  commissioners  of  each 
oounty  shall  constitute  a  board  for  the  correction  of  the  assessment  roll,  and 
the  equalization  of  assessed  value  of  property,  to  which  any  person,  feeling 
aggrieved  by  any  valuatiou  or  amount  of  property  listed,  may  apply  for  the  cor^ 
rection  thereof.  In  an  action  to  restrain  by  injunction  the  collection  of  a  tsz 
oomplained  of  as  erroneous,  a  complaint  which  does  not  aver  that  the  plaintiff 
sought  the  redress  provided  for  in  said  statute,  or  tendered  the  amount  admitted 
to  be  due,is  bad  on  demurrer. 

Appeal  froni  Sixth  Judicicd  District,  OaUatin  Oounty. 

The  demurrer  to  the  complaint  was  sustained,  and  judgment 
rendered  for  defendant  by  Henry,  J. 

CuUen,  Sanders  &  Shelion,  Armstrong  &  Hartman,  and  F.  if. 
Dudley,  for  Appellant 

The  prayer  of  the  complaint  is  for  an  order  of  injnnctioQi 
directed  to  the  county  treasurer,  enjoining  him  from  selling  the 
lands  described  in  the  complaint,  or  any  portion  thereof,  for 
the  pretended  taxes,  and  from  executing  any  tax  certificate 
therefor  to  any  person,  and  that  he  be  forever  restrained  from 
collecting  said  taxes;  and  that  said  taxes  and  tax  proceedings 
be  declared  void,  and  be  set  aside  and  canceled.  It  is  alleged 
in  the  first  cause  of  action  in  the  complaint  that  the  treasurer 
has  advertised  the  lands  described  for  sale,  and  threatens  and  is 
about  to  wrongfully  sell  the  same  for  the  non-payment  of  taxes, 
and  to  issue  certificates  of  sale  for  the  same  in  the  form  pre- 
scribed by  the  laws  of  Montana ;  and  that  thereby  the  rights 
of  the  plaintifi^  in  and  to  such  lands,  and  the  value  thereof,will 
be  greatly  impaired;  and  a  multiplicity  of  suits  concerning  the 
title  to  said  lands  necessarily  occasioned ;  and  thereby  a  cloud 
will  be  cast  upon  the  title  to  said  lands.  The  demurrer  admits 
each  of  these  allegations  to  be  true.  The  doctrine  is  well 
established  that  a  party  is  not  entitled  to  relief  in  equity  as  a 
matter  of  right  on  a  showing  of  illegality  in  tax  proceedings. 
It  is  necessary  that  he  should  show  in  addition  that  his  case 
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oomes  under  some  acknowledged  bead  of  equity  jurisdiction, 
(Cooley  on  Taxation  [2d  ed.],  760,  and  cases  cited.)  But  where 
lands  are  not  taxable  because  they  have  not  yet  ceased  to  be  a 
portion  of  the  public  domain,  or  because  they  are  exempt  under 
some  State  or  national  statute,  equity  makes  an  exception  to 
the  general  doctrine  of  non-interference  by  injunction,  and  this 
exception  has  been  so  uniformly  recognized  as  to  become  of 
itself  a  governing  rule  in  that  class  of  cases.  And  it  may  be 
laid  down  as  the  established  doctrine  of  the  courts,  that  the 
attempted  enforcement  of  the  tax  upon  property  which  has 
been  exempted  by  proper  legislative  authority  from  the  burdens 
of  taxation,  constitutes  a  grievance  of  so  irreparable  a  nature 
as  to  merit  preventative  relief  by  injunction.  {Illinois  CenJU 
B.  R.  Oo.  V.  Ccmnty  of  McLean,  17  111.  291 ;  M&rris  Canal  & 
Banking  Go.  v.  Jei'sey  City,  1  Beasl.  227;  Oliver  v.  Memphis  & 
L.  R.  R,  R.  Co.  30  Ark.  128;  MargueUe  JET.  &  0,  Co.  v.  Mar- 
guetUy  35  Mich.  504;  Mobile  &  G.  R.  R.  Co.  v.  Regies,  47 
Ala.  317;  Mobile  &  0.  R.  R.  Co.  v.  Moseley,  52  Miss.  127; 
Missouri  R.  F.  8.  &  G.  R.  R.  Co.  v.  Morris,  13  Kan.  302; 
RaUvoay  Company  v.  McShane,  22  Wall.  444;  S.  C.  3  Dill. 
303;  Kansas  Pao.  Ry.  Co.  v.  PrescoU,  16  Wall.  603;  Northern 
Pao.  R.  R.  Oo.  V.  TraiU  County,  115  U.  S.  600;  NorUiem  Pao. 
R.  R.  Co.  V.  Carland,  5  Mont.  146;  1  High  on  Injunctions, 
§§  530-535;  Dows  v.  Chicago,  11  Wall.  108.) 

The  complaint  shows  conclusively  that  the  lands  are  not  tax- 
able. They  are  in  substantially  the  same  situation  as  were  the 
lands  of  the  railroad  company  involved  in  the  case  of  Northern 
Pae.  R.  R.  Co.  v.  Traill  County,  115  U.  S.  600,  where  the  United 
States  Supreme  Court  sustained  injunction  as  the  proper  remedy. 
But  the  plaintiff  has  alleged,  in  addition,  and  those  allegations 
are  taken  as  true,  that  the  case  comes  under  acknowledged 
heads  of  equity  jurisprudence.  There  is  a  sufficient  allegation 
of  irreparable  injury.  If,  upon  the  facts  set  forth  in  the  com* 
plaint,  the  court  can  easily  see  that  the  injury  complained  of 
will  be  irreparable  and  irremediable,  it  is  not  necessary  to  set 
forth  that  conclusion  in  so  many  words.  Irreparable  injury  to 
real  estate  does  not  mean  a  mischief  which  shall  destroy  its 
value,  but  one  which  shall  materially  affect  its  value  or  use^ 
and  which,  when  done,  cannot  be  repaired  by  an  action  for 
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damages.  {CarroU  v.  Perry,  4  McLean,  27;  Burnett  v.  CXn- 
einncUiy  3  Ohio,  87;  17  Am.  Dec.  582;  Livingstone  v.  Living-- 
€t(me,  6  Johns.  Ch.  497 ;  10  Am.  Dec.  353 ;  Mohawk  etc.  R.  R. 
Co,  V.  Aficher,  6  Paige,  83;  Union  Pac,  Ry,  Co.  v.  Ryan,  113 
U.  S.  516;  MUwaukee  v.  Keoffler,  116  U.  S.  219.) 

A  second  head  of  equitable  jurisdiction  is  set  forth,  to  wit, 
that  a  multiplicity  of  suits  concerning  the  title  to  said  lands 
will  necessarily  be  occasioned.  This  allegation  the  demurrer 
also  admits.  There  is  no  better  established  doctrine  than  that 
equity  will  take  jurisdiction  of  a  case  to  prevent  a  multiplicity 
of  suits  and  grant  the  appropriate  relief.  (Cooley  on  Taxation 
[2d  ed.],  761 ;  1  Poraeroy's  Equity  Jurisprudence,  §§  260,  269, 
270,  and  cases  cited;  Union  Pac.  Ry.  Co.  v.  Ryan,  113  U.  S. 
516;  Dows  v.  Chicago,  11  Wall.  108;  Ilannewinkle  v.  George- 
town, 15  Wall.  547;  Milwaukee  v.  Koeffler,  116  U.  S.  219.) 

A  third  ground  for  the  interference  of  a  court  of  equity  is 
also  alleged,  that,  by  the  proceedings,  a  cloud  will  be  cast  upon 
the  title  to  said  lands.  Under  the  provision  of  the  Revenue 
Law  of  Montana  the  assessment  constitutes  a  cloud  upon  the 
title  to  the  land.  A  lien  upon  real  estate  appearing  of  record, 
with  nothing  of  record  to  show  but  that  the  same  may  be 
enforced,  and  requiring  evidence  aliunde  to  defeat  it,  is  a  cloud 
on  the  title  to  such  real  estate.  {Northern  Pac.  R.  R.  Co.  v. 
Carland,  5  Mont.  146;  Scojieid  v.  Laming,  17  Mich.  437; 
Union  Pac,  Ry.  Co.  v.  Ryan,  supra;  1  High  on  Injunctions, 
624.)  The  section  above  referred  to  does  away  with  the  com- 
mon-law doctrine,  that  the  recitals  in  a  tax  deed  are  not  evi- 
dence against  the  owner  of  the  property,  but  must  be  proved 
by  evidence  aliunde,  to  make  the  tax  deed  prima  facie  evidence 
of  title.  {Northern  Pac.  R.  R.  Co.  v.  Carland,  supra^)  Tax 
certificates  and  tax  deeds  issued  in  pursuance  thereof  for  the 
lands  described  in  the  complaint,  will  not  be  void  upon  their 
face.  The  land  is  prima  facie  liable  to  taxation,  and  evidence 
aliunde  must  be  introduced  to  show  that  the  land  was  in  fact 
exempt  from  taxation,  and  that  the  tax  deed  or  certificate  is 
void  and  a  nullity.  Such  certificate  or  tax  deed  then  will  con- 
stitute a  cloud  upon  the  title  to  the  land.  {Morris  C.  &  B.  Co. 
V.  Mayor  of  Jersey  City,  1  Beasl.  228 ;  Van  Doren  v.  Mayor  of 
New  York,  9  Paige,  389;  Northern  Pao.  R.  R.  Co.  y.  Garland, 
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wpra;  Palmer  v.  Rkh,  12  Mich.  414;  Jenkins  v.  Rock  Chunty, 
15  Wis.  11;  Greedup  v.  Franklin  County,  30  Ark.  101 ;  MobUe 
G.  R.  R.  Co.  V.  Peebles,  47  Ala.  317;  Johnson  v.  CUy  of  Mil- 
waukee,  40  Wis.  315;  Fowler  v.  CUy  of  St.  Joseph,  37  Mo.  328; 
Union  Pae.  Ry.  Co.  v.  Cheyenne,  113  U.  S.  525;  Cooley  on 
Taxation  [2d  ed.],  761,  and  cases  cited ;  Earl  v.  Duras,  13  Neb. 
235;  L.  &  N.  R.  Co.  v.  Gaines,  3  Fed.  Rep.  282;  State  Rail- 
road  Tax  Cases,  92  U.  S.  614 ;  Dows  v.  Chicago,  11  Wall.  108; 
Heywood  v.  Buffalo,  14  N.  Y.  534.) 

That  a  court  of  equity  will  enjoin  the  casting  of  a  cloud 
upon  the  title  in  cases  where,  when  the  cloud  was  cast,  it  would 
be  removed,  is  well  settled.  {Huntington  v.  Central  Pac.  R.  R. 
Co.  2  Sawy.  514;  Carroll  v.  Peiry,  4  McLean,  27;  PeUit  v. 
Shepherd,  5  Paige,  501;  28  Am.  Dec.  437;  Story  on  Equity 
Jurisprudence,  8-17;  1  High  on  Injunctions,  §§  248,  529,  and 
cases  cited ;  Pomeroy's  Equity  Jurisprudence,  §  1345,  and  cases 
cited.) 

We  submit,  therefore,  that  the  honorable  court  erred  in  vacat- 
ing the  injunction  and  sustaining  the  demurrer  as  to  the  first 
cause  of  action  set  forth  in  the  plaintiff's  complaint. 

The  questions  arising  under  the  second  and  third  causes  of 
action  set  forth  in  the  complaint  are  substantially  identical,  and 
will  be  discussed  together. 

It  is  conceded  by  the  company  that  these  lands  are  not 
exempt  from  taxation,  and  the  sole  question  arising  with  refer- 
ence to  each  is,  whether  the  defects  in  the  levy  of  the  taxes  are 
such  as  to  render  the  taxes  void,  and  entitle  the  plaintiff  to  the 
relief  prayed  for. 

The  first  defect  alleged  in  each  cause  of  action  is,  that  there 
was  no  separate  assessment  made  of  the  lots  and  blocks  de- 
scribed, but  that  they  were  assessed  together  as  one  tract  of 
land,  making  a  lump  assessment.  The  provision  of  the  Reve- 
nue Law  of  Montana  is  mandatory,  and  a  failure  to  comply 
with  its  provisions  rendera  the  assessment  void  and  the  tax 
illegal.  (Cooley  on  Taxation  [2d  ed.],  400,  401 ;  Hamilton  v. 
Fond  du  Lac,  25  Wis.  494;  Jennings  v.  Collins,  99  Mass. 
31;  96  Am.  Dec.  687;  Hayden  v.  Foster,  13  Pick.  492; 
Northern  Pac.  R.  R.  Co.  v.  Garland,  5  Mont.  146 ;  Crane  v» 
JanesviUe,  20  Wis.  321;  French  w.  Edwards,  13  Wall.  506; 
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Terrill  v.  Graves,  18  Cal.  149;  Cadwalader  v.  Nash,  73  Cal. 
630 ;  SMmmin  v.  Inman,  26  Me.  228 ;  Willey  v.  Scoville^a  Lessee^ 
9  Ohio,  43;  ElioeU  v.  Shato,  1  Me.  339;  McQaUJdn  v.  Doe,  8 
Blackf.  581;  /Stote  v.  LafayetU  County,  3  Wis.  712;  Spellman 
V.  OurtefiiiLSy  12  111.  410;  McLauglin  v.  JTatn,  45  Pa.  St.  113; 
1  Desty  on  Taxation,  573,  574;  State  v.  Baker,  49  Tex.  763; 
Romig  v.  LafayetU,  33  Ind.  30;  J?ruce  v.  Ifc^ec,  23  Kan.  383; 
Huntington  v.  Oi^ra^  Pac.  R.  R.  Cb.  2  Sawy.  503;  lilton  v. 
Oregon  Cent  M,  Road  Co,  3  Sawy.  22 ;  Jenkins  v.  Supervisors, 
15  Wis.  11.)  The  second  defect  is  that  the  assessor  raised  the 
valuation  of  the  lands  as  returned  by  the  plaintiff,  and  wrong- 
fully and  falsely  swore  and  attached  the  oath  to  the  assessment 
roll  that  the  values  returned  by  him  in  the  assessment  roll  were 
the  same  as  those  made  and  returned  by  the  company.  An 
omission  of  an  oath,  or  an  oath  made  and  attached  to  the  roll 
which  does  not  comply  with  the  law,  invalidates  the  tax. 
(Uorrill  v.  Taylor,  6  Neb.  236,  245;  Oark  v.  Oane,  5  Mich. 
151 ;  71  Am.  Dec.  776 ;  Harsh  v.  Gark  County,  42  Wis.  502; 
Van  Rensselaer  v.  Witbeck,  7  N.  Y.  517,  521;  We«tfaU  v. 
Prestcm,  49  N.  Y.  349,  353;  Bradley  v.  Ward,  58  N.  Y.  401, 
406;  Silsbee  v.  Stockle,  44  Mich.  561 ;  Dickison  v.  Reynolds,  48 
Mich.  158;  BrevooH  v.  City  of  Brooklyn,  89  N.  Y.  128;  ifc^ 
dure  V.  Warner,  16  Neb.  447;  McNish  v.  Perrine,  14  Neb. 
582 ;  Lynam  v.  Anderson,  9  Neb.  367 ;  Westbrook  v.  3TiIler,  64 
Mich.  129;  Shattuck  v.  Bascom,  105  N.  Y.  39;  Smith  v.  Hard, 
59  Vt.  13;  Bundy  v.  WoloM,  59  Vt.  665;  Warren  v.  Grand 
Haven,  30  Mich.  24 ;  Grand  Rapids  v.  Blakely,  40  Mich.  367; 
29  Am.  Rep.  539;  Crooks  v.  Wiitford,  47  Mich.  283;  Griggs 
v.  St.  Q'oix  Co.  20  Fed.  Rep.  341 ;  Tanbridge  v.  Smiih,  48  Vt 
648;  Walker  v.  Burlington,  56  Vt.  131;  Reedy.  Oiandler,  32 
Vt.  285 ;  Sinclair  v.  Learned,  51  Mich.  335 ;  People  v.  Sullivan 
Co.  56  N.  Y.  253;  Plumer  v.  Marathon  Co.  46  Wis.  179; 
Scheiber  v.  Kaehler,  49  Wis.  291;  Tiemey  v.  Union  Lumber 
Co.  47  Wis.  248;  Marshall  v.  -Ben8o?i,  48  Wis.  558;  Rowe  v. 
J?u/e«,  50  Vt.  643;  Robson  v.  Osbam,  13  Tex.  299;  TTo/ord 
v.  McKinna,  23  Tex.  36;  76  Am.  Dec.  53;  Davis  v.  Fames, 
26  Tex.  296;  Matteson  v.  Rosendale,  37  Wis.  254.)  The  third 
defect  is,  that  the  county  clerk  did  not  make  out  a  tax  list  set- 
ting forth  the  amount  of  each  different  tax  upon  the  lots  and 
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blocks  or  containing  the  separate  parcels  of  laud.  (Cooley  on 
Taxation  [2d  ed.],  400,  401,  428;  StaU  v.  WUllston,  20  Wis. 
240  [228];  French  v.  Edwards,  13  Wall.  506;  People  v.  Sierra 
BuUes  M,  Co.  39  Cal.  511;  Hamilton  v.  Fcmd  du  LaCy  25  Wis. 
490;  Shimmin  v.  Inman,  26  Me.  228;  Barker  v.  Blake,  36  Me. 
433;  Sargent  v.  Bean,  7  Gray,  125;  JenniTtga  v.  Collins,  99 
Mass.  29;  96  Am.  Dec.  687;  WUley  v.  ScoviUe,  9  Ohio,  43; 
Famham  v.  Jones,  32  Minn.  7;  Hanscom  v.  Hinman,  30  Mich. 
419;  Bayner  v.  iee,  20  Mich.  384;  Seymowr  v.  Peters,  67  Mich. 
415;  1  Desty  on  Taxation,  573;  Thayer  v.  Steams,  1  Pick. 
482;  Ptfop/c  V.  ifoore,  1  Idaho,  N.  S.  662 ;  Men-ill  v.  /Smrte,  39 
111.  108;  StaU  v.  Falkinburge,  15  N.  J.  L.  320,327;  Camden 
etc.  R,  jB.  Cb.  V.  HiUegas,  18  N.  J.  L.  11;  Ckise  v.  Dean,  16 
Mich.  12.)  The  fourth  defect  alleged  is,  that  the  notice  of  sale 
given  by  the  county  treasurer  does  not  set  forth  the  tax  due  on 
each  parcel  of  land  after  adding  penalty  and  costs  of  advertis- 
ing. (Cooley  on  Taxation  [2d  ed.],  482;  Washington  v.  Pratt, 
8  Wheat.  681;  Early  v.  Doe,  16  How.  610;  Moulton  v.  Blais- 
dell,  24  Me.  283 ;  Flint  v.  Sawyer,  30  Me.  226 ;  State  v.  Newark, 
36  N.  J.  L.  288 ;  Haskell  v.  Bartlett,  34  Cal.  281 ;  San  Francisco 
V.  McCain,  50  Cal.  210;  People  v.  McCain,  51  Cal.  360;  Kel- 
logg  V.  McLaughlin,  8  Ohio,  114;  Westbrook  v.  Willey,  47  N.  Y. 
457 ;  Hiegers  v.  Quinney,  51  Wis.  62 ;  Steuart  v.  Meyer,  54 
Md.  454;  Renshaw  v.  Iwboden,  31  La.  An.  661;  PenneU  v. 
Jtfbnroe,  30  Ark.  661 ;  C/arA  v.  Rowan,  53  Ala.  400;  Dubuque 
V.  TFoo^on,  28  Iowa,  571 ;  Oi-msby  v.  Louisville,  79  Ky.  197 ; 
iSAecAy  v.  J/inds,  27  Minn.  259.) 

It  must  be  conceded  then,  that  the  tax  proceedings  set  forth 
in  the  complaint  are  illegal,  and  no  valid  tax  sale  can  be  made 
thereunder.  But  the  proposition  that  the  plaintiff  is  not,  as  a 
matter  of  right,  entitled  to  relief  in  equity  on  a  mere  showing 
of  irregularity  in  tax  proceedings  is  beyond  question  (unless 
§  11  of  art.  viii.  of  the  Constitution  has  widened  the  obligation 
of  the  court  to  grant  relief  upon  the  mere  showing  of  the 
illegality  of  the  tax).  He  must  go  further,  and  in  addition 
to  such  irregularity,  show  that  his  case  comes  under  some 
acknowledged  head  of  equity  jurisdiction;  and  when  he  has 
done  this,  his  right  to  equitable  relief  cannot  be  disputed. 
(Cooley  on  Taxation  [2d  ed.],  760.)    The  complaint  does  not 


96      Northern  Pac.  R.  R.  Co.  v.  Patterson.    [July  T,, 

rest,  however,  with  merely  showing  the  irregularity  in  the 
tax  prooeediugs,  but  proceeds  to  show  that  the  cases  fall 
within  at  least  three  well  recognized  heads  of  equity  juris- 
diction: First,  irreparable  injury;  aecondy  multiplicity  of  suits; 
and  third,  that  by  these  proceedings  a  cloud  will  be  cast 
upon  the  plaintiff's  title.  (See  authorities  cited  under  head 
of  remedy.) 

The  doctrine  that  ^'he  who  asks  equity  must  do  equity/'  is 
not  applicable  to  either  the  first,  second,  or  third  causes  of 
action  set  forth  in  the  complaint.  We  concede  the  proposition 
that  when  a  party  seeks  to  enjoin  the  collection  of  a  tax  upon 
the  sole  ground  that,  part  of  the  tax  being  illegal,  a  cloud  will 
be  cast  upon  his  title,  it  is  a  condition  precedent  to  his  right  to 
relief  that  he  should  have  paid  or  tendered  that  part  of  the  tax 
which  is  justly  due,  and  concerning  which  there  is  no  dispute. 
But  in  the  case  at  bar  there  is  no  tax  justly  due,  and  the 
plaintiff  is  entitled  to  the  injunction  asked  without  payment 
or  tender  of  payment  of  any  portion  of  the  tax.  The  meaning 
of  the  maxim  that  ''he  who  asks  equity  must  do  equity''  is 
that  a  court  will  not  confer  its  equitable  relief  upon  the  party 
seeking  its  interposition  and  aid,  unless  he  has  acknowledged 
and  conceded,  or  will  admit  and  provide  for,  all  the  equitable 
rights,  claims,  and  demands  justly  belonging  to  the  adverse 
party,  and  growing  out  of  or  necessarily  involved  in  the  subject- 
matter  of  the  controversy.  This  rule,  however,  does  not  author- 
ize the  court  to  impose  any  arbitrary  conditions  not  warranted 
by  the  settled  doctrine  of  equity  jurisprudence.  The  only  terms 
that  can  be  imposed  upon  the  plaintiff  under  this  doctrine  must 
consist  of  the  awanling  or  securing  to  the  defendant  something 
to  which  he  is  justly  entitled  by  the  principles  and  doctrines  of 
equity,  although  not,  perhaps,  by  those  of  the  common  law. 
The  court  can  only  require  the  plaintiff  to  give  to  the  defend- 
ant that  which,  by  the  law  of  the  court,  independently  of  the 
mere  position  of  the  party  in  the  record,  is  the  right  of  the 
defendant  in  respect  of  the  subject  of  the  suit.  (Pomeroy's 
Equity  Jurisprudence,  §§  385,  386;  Hannon  v.  Keating,  4 
Hare,  1.) 

It  follows  that  the  court  could  only  require  the  plaintiff,  as 
a  condition  precedent  to  granting  its  aid,  to  pay  such  tax  as  was 
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justly  due  to  the  defendant.  But  if  the  defendant  is  not  entitled 
to  any  tax — if  there  is,  by  reason  of  the  defects,  no  tax  justly 
due,  the  court  cannot  compel  the  plaintiff  to  pay  or  tender  any 
tax  before  granting  the  relief  requested.  Thus,  if  there  is  a 
mere  informality,  irregularity,  or  defect  in  the  tax  proceedings, 
such  as,  perhaps,  would  invalidate  a  tax  title  at  law,  but  which 
would  not  go  to  the  foundation  of  the  tax,  the  court  could 
require  the  plaintiff  to  pay  such  tax  as  was  justly  due  as  a  con- 
dition to  its  granting  the  relief  asked.  But  where  the  defect  is 
more  than  a  mere  informality  and  goes  to  the  foundation  of  the 
tax,  the  whole  proceeding  is  void  ab  initio.  No  tax  whatever 
is  due  the  defendant,  and  the  plaintiff  is  entitled  to  an  injuno- 
tion  to  restrain  collection. 

H,  J.   HaakeU,  Attorney-General,   JB.   P.    "Rrton,   County 
Attorney,  and  H.  C.  Oochnll,  for  Respondent. 

The  reasons  advanced  for  resisting  the  payment  of  taxes  on 
the  real  property  in  controversy  may  be  conveniently  classed 
under  two  heads.  Fird,  that  the  action  of  the  assessor  in  lump- 
ing the  assessment  of  the  town  lots  ipso  facto  invalidates  the 
assessment  thereon.  Plaintiff  could  pay  illegal  tax  and  recover 
it  back;  no  irreparable  injury  would  result,  nor  multiplicity 
of  suits.  {Dow8  V.  City  of  Chicago,  11  Wall.  112;  Erskine  v. 
Van  Arsdale,  15  Wall.  75.)  If  plaintiff  pay  illegal  tax,  recov- 
ery could  be  had  in  an  action  at  law,  affording  adequate  and 
complete  remedy.  {Brewer  v.  City  of  Spi-ingfieM,  97  Mass.  154; 
County  of  Cooke  v.  Ctiicago  B.  &  Q.  R.  R.  35  111.  466;  Dodd 
V.  City  of  Hartfordy  25  Conn.  235.)  Not  only  the  assessor,  but 
the  collector  has  on  file  in  the  proper  office  in  Gallatin  County 
a  good  and  sufficient  bond,  wherein  and  whereby  the  plaintiff 
may,  in  an  action  at  law,  recover  from  such  officers  all  damages 
it  may  sustain,  by  reason  of  the  alleged  wrongful  act  of  either 
or  both.  If  the  tax  as  assessed  is  illegal  and  void,  as  insisted 
by  appellant,  he  had  an  ample  remedy  at  law ;  could  have  paid 
the  tax  under  protest,  and  recovered  it  back  by  a  suit  at  law 
against  the  respondent,  and  appellant  has  a  plain,  speedy,  and 
adequate  remedy  at  law.  Second,  that  the  outlying  lands,  not 
being  segregated  from  the  public  domain,  or  identified,  are  not 
subject  to  taxation.  In  Bobi'Mon  v.  Oaar^  6  Cal.  276^  the  £icts 
Vol.  X.— 7. 
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alleged  in  the  bill  were:  That  said  lands  were  claimed  by  them 
as  purchaser  from  Sutter,  the  original  grantee  of  the  Mexican 
government;  that  they  were  not  in  possession  of  them;  that 
the  title  was  in  litigation  between  the  government  of  the  United 
States  and  the  plaintiffs.  It  is  clear  that  if  the  title  to  the  land 
is  in  the  plaintiffs^  then  they  are  liable  for  the  taxes;  if  not, 
they  have  nothing  to  do  with  the  matter,  and  certainly  no 
authority  to  sue  or  defend  on  behalf  of  the  United  States. 
They  cannot  afiSrm  and  deny  at  the  same  time;  it  is  either  their 
land  or  it  is  not.  If  the  grant  under  which  they  claim  is  either 
legal  or  equitable,  it  is  fully  protected  by  the  treaty,  and  a 
confirmation  would  relate  back  to  the  date  of  its  execution. 
Should  the  plaintiffs'  })osition  be  maintained,  and  their  grant 
be  con6rmed,  they  would  escape  during  the  pendency  of  this 
litigation  one  of  the  burthens  which  society  has  imposed  upon 
property.  This  pretense  might,  with  some  plausibility,  be  set 
up  in  every  case  where  the  title  of  property  was  in  litigation  in 
our  own  courts  between  private  individuals.  The  plaintiffs  are 
the  best  judges  of  their  own  title,  and  must  determine  at  their 
own  risk  whether  it  is  worth  paying  taxes  on  or  not.  They 
cannot  assert  their  ownership  of  the  lands  and  deny  the  legal 
consequence  of  such  right. 

A  court  of  equity  will  not  interfere  to  correct  an  erroneous 
assessment,  and  enjoin  the  collection  of  taxes  thereon. 

In  State  Railroad  Tax  Cases,  92  U.  S.  614,  Miller,  J.,  says: 
"Let  us  suppose  that  the  board  of  equalization  increased  the 
entire  assessment  on  each  company  without  sufficient  evidence; 
in  short,  let  us  suppose  that  in  these  and  many  other  respects 
the  proceedings  were  faulty  and  illegal,  does  it  follow  that  in 
every  such  case  a  court  of  equity  will  restrain  the  collection  of 
the  tax  by  injunction,  or  will  enjoin  the  collection  of  the  whole 
tax  when  it  is  obvious  that  in  justice  a  large  part  of  it  should  be 
paid,  and  if  not  paid,  that  the  complainant  escapes  taxation  alto- 
gether? .... 

"  It  has  been  repeatedly  decided  that  neither  the  mere  ille- 
gality of  the  tax  complained  of,  nor  its  injustice  nor  irregu- 
larity of  themselves,  gave  the  right  of  an  injunction  in  a  court 

of  equity We  do  not  propose  to  lay  down  in  these  cases 

any  absolute  limitation  of  the  powers  of  a  court  of  equity  in 
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restraining  the  collection  of  illegal  taxes;  but  we  may  say,  that, 
in  addition  to  illegality,  hardships,  or  irregularity,  the  case 
must  be  brought  within  some  of  the  recognized  foundations  of 
equitable  jurisdiction,  and  that  mere  errors  or  excess  in  valu- 
ation, or  hardship  or  injustice  of  the  law,  or  any  giievance  which 
can  be  remedied  by  a  suit  at  law,  either  before  or  after  payme7it  of 
taxes,  will, not  justify  a  court  of  equity  to  interpose  by  injunction 
to  stay  collection  of  a  tax."  (Also,  Dows  v.  City  of  Qiicago,  11 
Wall.  110.) 

In  Hannewinkle  v.  Georgetown,  15  Wall.  548,  Hunt,  J.,  says: 
"  There  must  be  an  allegation  of  fraud,  or  that  it  creates  a  cloud 
upon  the  title;  that  there  is  an  apprehension  of  multiplicity  of 
suits,  or  some  cause  presenting  a  case  of  equity  jurisdiction. 
.  •  .  •  It  has  been  long  held,  also,  that  there  exists  no  cloud 
upon  the  title  which  justifies  the  interference  of  a  court  of 
equity,  where  the  froceedings  are  void  upon  their  face,  that  is, 
the  same  record  which  must  be  introduced  to  establish  the  title 
claimed,  will  show  that  there  is  no  title.''  (Also,  Purrington 
V.  Pecypk,  79  111.  13.) 

In  Du  Page  County  v.  Jcnks,  65  111.  286,  Walker,  J.,  says: 
"  It  is  with  reluctance  that  chancery  stays  the  collection  of  the 
public  revenue.  It  is  a  branch  of  equity  jurisprudence  of  very 
modem  introduction  and  of  doubtful  expediency.  It  may  be 
well  doubted  whether  it  would  not  have  been  better  for  the 
public  welfare  had  the  parties  been  lefl  to  seek  their  remedies 
at  law  in  all  cases,  as  they  were,  until  recently,  required  to  do. 
The  exceptions  to  the  rule  are  confined  almost  exclusively  to 
cases  where  the  tax  itself  is  not  authorized  to  be  imposed  by 
any  laws,  or  if  authorized,  only  when  it  is  assessed  on  property 
exempt  from  the  tax."     (Also,  Munson  v.  Miller,  66  111.  383.) 

In  the  case  of  Saving  and  Loan  Society  v.  Austin,  46  CaL 
489,  Crockett,  J.,  says:  "The  allegation  that  if  the  sale  is 
allowed  to  proceed,  they  may  be  involved  in  litigation  with  the 
purchasers,  is  a  mere  speculation  as  to  probabilities  which  may 
or  may  not  occur.  Non  constat  that  a  purchaser  will  be  found^ 
or  that  there  will  be  more  than  one,  or  that  the  purchaser  will 
claim  the  benefit  of  the  purchase,  or  that  he  will  accept,  or  that 
the  collector  will  ever  execute  a  deed  for  the  property.  If 
averments  of  this  kind  or  description  are  sufficient  to  authorize 
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an  iDJunction,  the  levying  of  the  assessment,  aud  every  act  per- 
formed by  the  assessor,  might  be  arrested  in  the  same  way,  on 
the  ground  that  they  were  the  initiatory  steps  in  a  proceeding 
which  might  culminate  in  a  sale  and  sheriff's  deed,  and  thereby 
nltimately  produce  litigation,  and  create  a  cloud  on  the  title. 
Probabilities  of  this  kind  are  too  remote  to  justify  the  court  in 
interposing  by  injunction  to  arrest  the  collection  of  the  public 
revenue.'' 

In  Be  WiU  v.  Hays,  2  Cal.  470;  56  Am.  Dec.  352,  Murray, 
C.  J.,  says:  "In  the  present  case,  under  an  allegation  of  irre- 
parable injury,  the  plaintiff  seeks  to  avail  himself  of  the  writ 
of  injunction.  The  simple  allegation  of  irreparable  injury  is 
Dot  sufficient;  it  should  appear  to  the  court  from  the  facts  set 
forth  in  the  bill."  (RUter  v.  Patch,  12  Cal.  299.)  The  practice 
of  granting  writs  of  injunction  in  every  conceivable  case  affect- 
ing personal  and  real  estate,  and  restraining  persons  in  the 
enjoyment  of  their  property,  has  been  carried  to  a  greater 
extent,  perhaps,  in  this  State  than  any  other;  so  much  so  as  to 
impair  the  efficiency  and  benefits  arising  from  the  judicious 
exercise  of  this  power.  These  abuses  ought  to  be  checked  by 
this  court  whenever  they  occur. 

Blake,  C.  J. — This  action  was  commenced  by  the  appellant 
to  obtain  an  injunction  to  restrain  the  county  treasurer  of  the 
county  of  Gallatin,  in  this  State,  from  selling  certain  lands, 
blocks,  and  lots,  by  reason  of  the  taxes  which  have  been  levied 
thereon  in  the  year  1889,  or  collecting  the  same,  and  also  a 
decree  that  said  taxes  should  be  adjudged  void. 

The  complaint  alleges  that  the  plaintiff  is  a  corporation 
under  the  Act  of  Congress  entitled  "An  act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
Lake  Superior  to  Puget  Sound,  on  the  Pacific  Coast,  by  the 
northern  route,"  and  approved  July  2,  1864.  The  second  and 
third  sections  of  this  act  are  set  forth,  and  describe  the  public 
lands  which  are  granted  to  the  railroad  by  the  United  States. 
The  particular  acts  of  the  plaintiff  are  then  alleged,  showing 
that  all  the  conditions  of  the  statute  have  been  performed  by 
the  corporation.  "The  lands  described  in  the  schedule  marked 
*  Schedule  A'  •  •  •  •  are  situated  on  and  within  the  distance 
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of  forty  miles  of  the  plaintiff^s  said  line  of  railroad^  as  the 
same  was  so  definitely  fixed  and  described  in  the  pkt  thereof, 
duly  filed  with  the  commissioner  of  the  general  land  office,  as 
aforesaid,  and  that  said  lauds  are  in  the  county  of  Gallatin, 
Montana.^^  It  is  further  alleged  that  '^  the  lands  so  granted  to 
said  plaintiff,  .  •  •  •  if  any  there  are,  in  said  county,  have 
never  been  segregated  from  the  public  lands,  have  never  been 
identified,  and  that  the  boundaries  ....  have  never  been  ascer- 
tained or  determined.'*  It  is  also  alleged  that  the  officers  of 
the  United  States  have  '^  failed  and  refused  to  certify  said  lands 
•  ...  to  the  plaintiff,  or  to  satisfy  any  lands  in  the  county  of 
Gallatin  to  said  plaintiff,  •  •  •  .  but  have  refused  and  failed 
to  certify  or  patent  said  lands  solely  because  said  lauds  have 
not  been  identified  as  lands  passing  to  said  plaintiff,  under  said 
grant,  as  hereinbefore  alleged.''  It  is  further  alleged :  "  In  the 
year  1889,  the  officers  of  the  said  county  of  Grallatin  authorized 
by  the  laws  of  the  Territory  of  Montana  to  assess  property 
therein  for  the  purposes  of  taxation,  and  to  levy  taxes  thereon, 
pretended  to  assess  all  the  said  parcels  of  land  described  in  the 
Schedule  A  .  .  .  •  to  the  said  plaintiff  for  the  purposes  of  tax- 
ation, and  pretended  to  levy  certain  taxes  thereon,  to  wit,  the 
territorial,  county,  town,  and  other  taxes  for  that  year;  .... 
that  all  the  said  ....  taxes  were  and  are  illegal  and  void  for 
the  reason  that  said  lands  so  taxed  were  exempt  from  taxation 
and  assessment  by  the  Territory  of  Montana." 

The  second  cause  of  action  describes  certain  lots  and  blocks 
in  the  town  of  Moreland,  county  aforesaid,  and  contains  the 
following  allegations:  "That  prior  to  the  first  Monday  in 
August,  A.  D.  1889,  said  plaintiff  furnished  a  list  of  said  lots 
under  oath,  as  required  by  law,  to  the  assessor  of  said  Gallatin 
County ;  that  said  assessor  did  not  assess  said  lots  and  blocks 
of  land  as  required  by  law,  and  did  not  determine  and  fix  the 
true  value  of  such  lots  and  blocks,  and  enter  or  cause  to  be 
entered  the  same  opposite  such  lots  and  blocks,  as  required  by 
law,  but  assessed  and  valued  all  of  said  lots  and  blocks  together 
as  one  parcel  of  land;  that  said  assessor  did  not  assess  said 
lands  at  the  valuation  returned  by  said  plaintiff,  but  increased 
the  same,  and  did  not  place  upon  said  assessment  roll  the  valu- 
ation of  said  lots  and  blocks  as  returned  by  said  plaintiff;  but 
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said  assessor  did  wrongfully  and  falsely  take  and  subscribe  an 
oath^  and  attach  the  same  to  the  said  assessment  roll;  wherein 
and  whereby  said  assessor  did  swear  that  the  value  of  said  prop- 
erty was  returned  in  said  assessment  roll  as  set  forth  in  said 
statement  made  and  returned  to  said  assessor  by  said  plaintifiT/' 

The  third  cause  of  action  relates  to  certain  lots  and  blocks 
of  land  in  the  town  of  Gallatin,  county  aforesaid,  which  are 
described  in  Schedule  C.  The  other  allegations  are  similar  to 
those  which  have  been  recited  respecting  the  second  cause  of 
action.  It  is  also  alleged  that  the  county  treasurer^  the  respond- 
ent, has  advertised  the  foregoing  lands,  blocks,  and  lots  for  sale, 
through  the  failure  of  the  appellant  to  pay  said  taxes.  A 
demurrer  to  each  cause  of  action  was  sustained  by  the  court 
below,  and  judgment  was  afterwards  entered  against  the  plaintiff. 

The  statute  which  was  in  force  when  the  assessments  that  are 
complained  of  were  made  provides  as  follows:  "Sec.  22.  The 
board  of  county  commissioners  of  each  county  shall  constitute 
a  board  for  the  correction  of  the  assessment  roll  and  the  equal- 
ization of  the  assessed  value  of  property,  and  on  the  third 
Mouday  in  the  mouth  of  September  of  each  year  said  board 
shall  meet  at  the  office  of  the  county  clerk  at  the  county  seat, 
and  may  adjourn  from  time  to  time  as  deemed  necessary. 
Public  notice  of  the  time  and  place  of  the  meeting  of  said  board 
shall  be  given  by  the  county  clerk  by  publication  for,  at  least, 
two  successive  weeks  in  a  newspaper  published  in  said  county, 
if  there  be  one;  otherwise,  by  notices  posted  in  five  public 
places  immediately  prior  to  the  meeting  of  said  board  of  equal- 
ization ;  but  no  notice  of  an  adjourned  meeting  of  said  board 
shall  be  required.  Any  person  feeling  aggrieved  by  any  valu- 
ation or  amount  of  property  listed,  or  by  any  other  fact  ap|)ear- 
ing  on  such  assessment,  may  apply  to  such  board  for  the 
correction  thereof;  and  if,  in  the  opinion  of  said  board,  any 
valuation  is  too  high  or  too  low,  as  compared  with  other  valu- 
ations by  the  assessor  of  similar  classes  of  property,  it  may 
equalize  the  same;  but  if  such  valuation  results  in  any  increase, 
the  party  affected  thereby  shall  be  given  reasonable  notice  of 
the  intention  to  increase  such  valuation,  with  opportunity  to 
apjiear,  which  notice  may  be  sent  by  mail,  with  postage  thereon 
prepaid.'*     (Stats.  15th  Ex.  Sess.  p.  92.) 
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It  appears  from  the  transcript  that  the  plaintiff  elected  to 
stand  upon  its  complaint,  and  declined  to  amend  the  same,  when 
the  demurrers  were  sustained.  We  must  assume  that  every  fact 
which  is  material  to  its  demand  for  equitable  relief  has  been 
pleaded.  It  is  clearly  shown  that  the  appellant  never  applied 
to  the  board  of  equalization,  created  by  the  statute,  for  any 
redress,  or  sought  any  remedy,  until  this  action  was  commenced, 
February  17,  1890.  The  brief  of  the  appellant  considers  the 
propositions  relating  to  the  lots  and  blocks  in  the  towns  of 
Moreland  and  Gallatin,  and  says :  "  It  is  conceded  by  the  com- 
pany that  these  lands  are  not  exempt  from  taxation,  and  the 
sole  question  arising  with  reference  to  each  is,  whether  the 
defects  in  the  levy  of  the  taxes  are  such  as  to  render  the  taxes 
void,  and  entitle  the  plaintiff  to  the  relief  prayed  for."  The 
complaint  does  not  allege  that  the  appellant  has  paid  or  tendered 
any  sum  of  money  to  meet  its  liability  to  taxation  upon  the 
proi)erty  to  which  the  title  is  admitted.  The  discussion  has 
embraced  matters  of  national  as  well  as  local  importance  con- 
cerning the  effect  of  the  Act  of  Congress  incorporating  the  appel- 
lant, and  the  ownership  of  the  lands  mentioned  in  Schedule  A, 
but  we  do  not  express  an  opinion  thereon.  The  determination 
of  one  inquiry  regarding  the  sufficiency  of  the  complaint  restricts 
this  investigation. 

In  German  Nat.  Bank  v.  EimbaU,  103  U.  S.  732,  Mr.  Justice 
Miller  says:  ^'We  have  announced  more  than  once  that  it  is 
the  established  rule  of  this  court  that  no  one  can  be  permitted 
to  go  into  a  court  of  equity  to  enjoin  the  collection  of  a  tax 
until  he  has  shown  himself  entitled  to  the  aid  of  the  court  by 
paying  so  much  of  the  tax  assessed  against  him  as  it  can  be 
plainly  seen  he  ought  to  pay;  that  he  shall  not  be  permitted, 
because  his  tax  is  in  excess  of  what  is  just  and  lawful,  to  screen 
himself  from  paying  any  tax  at  all  until  the  precise  amount 
which  he  ought  to  pay  is  ascertained  by  a  court  of  equity ;  and 
that  the  owner  of  property  liable  to  taxation  is  bound  to  con- 
tribute his  lawful  share  to  the  current  expenses  of  the  govern- 
ment, and  cannot  throw  that  share  on  others  while  he  engages 
in  an  expensive  and  protracted  litigation  to  ascertain  that  the 
amount  which  he  is  assessed  is  or  is  not  a  few  dollars  more  than 
it  ought  to  be;  but  that  before  he  asks  this  exact  and  scrupu- 
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lous  justice  he  must  first  do  equity  by  paying  so  much  as  it  is 
clear  he  ought  to  pay,  and  contest  and  delay  only  the  remainder. 
(State  Railroad  Tax  Cases,  92  U.  8.  575.)  This  bill  attempts 
to  evade  this  rule  by  alleging  that  the  tax  is  wholly  void,  and 
therefore  none  of  it  ought  to  be  paid."  The  case  of  Northern 
Pac,  R,  R.  Oo,  V.  Garland,  5  Mont.  146,  was  brought  by  the 
plaintiff  in  this  action  to  restrain  the  county  treasurer  of  Custer 
County  from  collecting  a  tax  which  had  been  assessed  upon 
"twenty  miles  of  railroad  and  rolling  stock."  The  complaint 
conformed  to  the  doctrine  of  German  Nat,  Bank  v.  KinibaUy 
supra,  and  alleged  that  the  tax  upon  the  personal  property  of 
the  corporation  had  been  paid,  and  "that  the  plaintiff,  before 
the  commencement  of  this  action,  appraised  at  its  true  value 
the  rolliug  stock  on  said  twenty  miles  of  road,  and  has  tendered 
to  the  defendant  the  taxes  thereon,  amounting  to  the  sum  of 
four  hundred  and  forty  dollars,  and  brings  the  money  into 
court."  (P.  153.)  Upon  this  ground  alone  we  can  sustain  the 
ruling  of  the  court  below  upon  the  demurrer  to  the  second  and 
third  causes  of  action.  If  we  concede  the  position  of  the  appel- 
lant that  the  lands  which  are  described  in  the  Schedule  A  are 
not  subject  to  taxation,  and  that  it  cannot  be  required  to  pay  or 
tender  any  sum  of  money  in  payment  of  any  tax  thereon,  we 
assert  that  the  statute,  supra,  has  prescribed  an  ample  legal 
remedy,  which  must  be  exhausted  before  the  equitable  powers 
of  the  court  are  resorted  to.  We  have  seen  that  no  action  of 
this  nature  has  been  had  before  the  board  of  equalization  of  the 
county  of  Gallatin,  and  this  statutory  proceeding  has  been 
ignored.  A  reference  to  the  authorities  leads  to  the  conclusion 
that  this  conduct  of  the  appellant  compels  us  to  decide  adversely 
to  its  appeal. 

In  Dundee  etc  Investment  Go,  v.  Charlton,  13  Sawy.  25,  Mr. 
Justice  Deady  said:  "But  on  the  hearing  the  defendant  made 
the  objection  that,  conceding  the  error  an  injustice  of  the 
assessor,  the  remedy  of  the  plaintiff  in  the  first  instance  was  an 
appeal  to  the  county  boanl  of  equalization  to  correct  the  same, 
and  that,  unless  it  appears  that  it  has  resorted  to  this  means  of 
redress  without  avail,  it  cannot  have  relief  in  a  court  of  equity. 
....  But  the  plaintiff  having  neglected  to  avail  itself  of  this 
means  of  redress  cannot  maintain  a  suit  for  relief  in  this  court. 
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It  is  DO  excuse  for  this  n^Iect  that  the  board  of  equalization, 
as  well  as  the  assessor^  were  committed  to  the  rule  of  taxing 
mortgages^  which  were  generally  owned  by  non-residents,  at 
their  face  or  cash  value,  and  the  property  in  lands,  which  gen- 
erally belonged  to  residents  of  the  county,  at  much  less  than 
such  value.  Notwithstanding  this,  it  was  the  duty  of  the 
plaintiff,  if  dissatisfied  with  the  assessment,  to  pursue  the  mode 
prescribed  by  the  statute  relating  to  assessments  for  its  correc- 
tion, when,  if  it  failed,  it  might  have  taken  the  matter  before 
the  Circuit  Court  of  the  State  on  a  writ  of  review  {Rhea  v. 
Umatilla  Co.  2  Or.  298),  or  brought  this  suit  to  restrain  the 
county  from  collecting  the  illegal  portion  of  the  tax.^' 

In  Bourne  v.  Boston^  2  Gray,  494,  Mr.  Justice  Bigelow  says: 
"The  plaintiff  was  not  legally  taxable  for  the  property  held  by 
him  as  trustee,  but  he  was  taxable  for  the  property  of  his  ward 
in  the  city  of  Boston,  and  therefore  a  portion  of  the  tax  which 
in  this  action  he  seeks  to  recover  back  was  rightly  assessed  to 
him.  This  would  seem  to  bring  the  case  within  the  principle^ 
now  well  settled  by  the  authorities,  that  where  a  person  is  liable 
to  taxation  for  personal  and  real  estate  in  a  city  or  town,  his  sole 
remedy,  for  an  overtaxation  caused  by  an  excessive  valuation  of 
his  property,  or  by  including  in  the  assessment  property  of  which 
he  is  not  the  owner,  or  for  which  he  is  not  liable  to  taxation,  is 
by  an  application  to  the  assessors  for  an  abatement."  In  Rio 
Grande  R.  R.  Co.  v.  ScardaUj  44  Tex.  649,  Mr.  Justice  Moore  in 
the  opinion  says :  "But  if  the  law  was  in  force,  and  appellant's 
property  was  being  assessed  under  it,  from  the  petition  it  does 
not  appear  that  the  appellant  had  taken  the  proper  steps  to 
secure  a  correction  of  the  assessment  if  it  was  erroneous  or 
excessive,  or  had  placed  itself  in  the  proper  attitude  to  ask  the 
interposition  of  a  court  of  equity  for  relief  if  it  was  in  danger 
of  suffering  injury  therefrom.  Although  the  tax  may  have 
been  illegally  assessed,  and  the  action  of  the  sheriff  in  collect- 
ing it  unauthorized,  it  does  not  follow  that  a  court  of  equity 
will  in  all  instances  interpose  to  stay  his  action.  A  party  ask- 
ing for  this  extraordinary  relief  must  have  used  all  proper 
means  to  obviate  the  necessity  of  appealing  to  the  court,  and 
must  not  himself  be  in  default."  In  O^Neal  v.  Virginia  &  M, 
Bridge  Co.  18  Md.  1;  79  Am.  Dec.  669,  the  court  says:  "The 
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grouud  of  the  equity  is  that  the  property  is  not  taxable  at  all, 
and  that  the  assessment  had  not  been  made  and  returned  accord- 
ing to  law The  answer  shows  that  they  had  knowledge 

of  the  assessment,  and  no  reason  is  assigned  for  their  not  going 
before  the  commissioners  to  have  the  supposed  errors  corrected. 
....  We  have  no  power  to  make  the  correction  for  the  benefit 
of  the  public,  which  the  commissioners  might  have  done,  and, 
if  the  courts  of  equity  were  to  interfere  in  such  cases,  parties 
taxed,  instead  of  going  before  the  proper  tribunal  to  have  errors 
corrected,  and  thereby,  while  protecting  themselves,  secure  to 
the  State  or  county  their  just  demands  against  the  property, 
would  wait  until  the  time  had  elapsed,  and  then  by  proceeding 
in  equity  escape  altogether." 

Mr.  High,  in  his  work  on  Injunctions,  says:  "The  funda- 
mental principle  applicable  to  such  cases  is  that  a  court  of 
equity  is  not  a  court  of  errors  to  review  the  acts  of  public  oflScers 
in  the  assessment  and  collection  of  taxes,  nor  will  it  revise  their 
decision  upon  matters  within  their  discretion,  if  they  have  acted 
honestly.  Where,  therefore,  a  particular  manner  is  provided 
by  law,  or  a  particular  tribunal  is  designated  for  the  settlement 
and  decision  of  all  errors  or  irregularities  on  behalf  of  persons 
dissatisfied  with  a  tax,  they  must  avail  themselves  of  the  legal 
remedies  thus  prescribed,  and  will  not  be  allowed  to  waive  such 
relief  and  seek  in  equity  to  enjoin  the  collection  of  the  tax. 
And  this  upon  the  ground  that  where  one  has  a  complete  and 
ample  remedy  at  law,  and  slumbers  upon  his  rights,  he  is 
estopped  from  invoking  the  aid  of  equity."  (Vol.  1  [2d  ed.j, 
§  493,  and  cases  cited.  See,  also,  Stanley  v.  Supervisors^  121 
U.  S.  535;  Pabner  v.  3fc3Iah(m,  133  U.  S.  660;  Merrill  v. 
Gorhamj  6  Cal.  41;  Oregon  etc.  Bank  v.  Jordan,  16  Or.  113; 
Steioart  v.  Maple,  70  Pa.  St.  221 ;  Brooks  v.  Sh^on,  47  Miss. 
243;  Davis  v.  Maey,  124  Mass.  193;  Preston  v.  Johnson,  104 
111.  625;  Tinpp  v.  Merchanis'  Mid.  Ins.  Q>.  12  R.  I.  435; 
Coolcy  on  Taxation,  527-529;  2  Desty  on  Taxation,  661-663.) 
In  Nortliem  Pac.  R.  R.  Co.  v.  Carland,  supra,  it  is  stated  that 
the  corporation  "applied  to  the  board  of  county  commissioners 
of  said  county  at  their  December  session,  1881,  to  remit  the 
tax"  complained  of,  "which  the  board  refused  to  do." 

It  is  apparent  that  the  complaint  in  that  case  contained  the 
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allegations  which  are  necessary  and  proper  according  to  the 
principles  laid  down  in  the  authorities  supra,  and  therefore  this 
court  held  that  the  appellant  was  entitled  to  the  equitable 
remedy  which  was  prayed  for.  And  it  is  equally  clear  that  the 
case  at  bar  does  not  fall  within  the  doctrine  which  has  been 
npheld^  and  that  the  complaint  lacks  the  essential  averments 
which  require  courts  to  interpose  the  writ  of  injunction. 
The  judgment  is  therefore  affirmed^  with  costs. 

Harwood,  J.,  and  Db  Witt,  J.,  concur. 
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FROMAN,  Respondent,  v.  PATTERSON,  Appellant.  I^  *S| 

^RkcncK—New  trial— Notice  of  motion.— Under  flection  296,  snbdiTiBion  6,  of 
the  Code  of  OivU  Prooedare*  which  proyides  that  a  new  trial  may  be  granted 
for  the  canse  of  "insufficiency  of  the  eyidence  to  justify  the  yerdict  or  other 
decision,  or  that  it  is  against  law,"  no  ground  for  a  new  trial  is  specified  in  a 
notice  of  motion  which  recites  that  "the  judgment  is  contrary  to  law." 

BaXB — New  trial — Sufficiertcy  of  evidence. — The  question  as  to  the  sufficiency  of 
the  eyidence  to  support  the  findings  and  decision  cannot  be  considered  on 
appeal  where  proper  grounds  for  a  new  trial  are  not  designated  in  the  notice 
of  intention  to  moye  for  a  new  trial,  and  the  particulars  in  which  the  eyidence 
is  insufficient  are  not  specified. 

Bake— JVew  triaX  — Errors  of  iaio.— Under  section  296,  subdiyision  7,  of  the  Code 
of  Civil  Procedure,  aUowing  a  new  trial  for  "errors  in  law  occurring  at  the  trial 
and  excepted  to  by  the  party  making  the  application,"  alleged  errors  in  law  can- 
not be  considered  on  appeal  where  no  exceptions  were  sayed  at  the  trial,  and  no 
notice  given  that  such  errors  would  be  one  of  the  groonda  of  motion  for  a  new 
.  trial. 

Appeal  from  Mph  JudieicU  DUtrictj  Beaverhead  County. 

The  defendant  had  judgment  below.  Plaintiff ^s  motion  for 
a  new  trial  was  granted  bj  Hunt,  J. 

Forbis  &  Forbisy  for  Appellant. 

The  statement  on  motion  for  new  trial  contains  no  specifica- 
tion of  particulars  in  which  the  judgment  or  findings  of  the 
court  is  not  sustained  by  the  evidence,  nor  any  assignment  of 
errors  of  law  committed  upon  the  trial  of  the  cause.  Our  stat- 
ute, section  298,  subdivision  3,  page  137,  provides,  that  when 
the  notice  of  motion  for  new  trial  designates,  as  the  ground  of 
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the  motion,  "errors  in  law  occurring  at  the  trial,  and  excepted 
to  by  the  moving  party,  the  statement  shall  specify  the  particu- 
lar errors  upon  which  the  party  will  rely/'  There  is  an  abso- 
lute want  of  any  of  these  essentials  in  the  statement  on  motion 
for  new  trial,  and  therefore  the  court  could  not  rightly  consider 
the  plaintiff's  application.  {Ginswold  v.  Boley,  1  Mont.  545; 
Anderson  v,  O^Laughiiny  1  Mont.  81 ;  Taylor  v.  Holier.  2  Mont. 
476 ;  Boss  v.  BukeVy  6  Mont  442;  Barreii  v.  Tewkabury,  15  Cal. 
354.) 

The  service  of  the  statement  was  made  on  the  fifteenth  day 
of  February,  1890;  and  subsequently,  on  the  twenty-eighth  day 
of  February,  1890,  the  plaintiff  served  a  motion  for  a  new  trial, 
in  which  it  is  attempted  to  specify  certain  errors  of  law  occur- 
ring upon  the  trial.  A  motion  for  a  new  trial  is,  as  we  under- 
stand it,  oral,  like  any  other  motion ;  and  it  is  not  necessary  to 
reduce  it  to  writing  at  all.  Therefore  the  written  motion  for  a 
new  trial  was  a  useless  paper  filed  in  the  case,  and  one  the  law 
does  not  contemplate,  and  it  cannot  take  the  place  of  the  state- 
ment which  the  law  does  contemplate,  and  which  it  defines 
explicitly,  and  provides  what  it  shall  contain. 

Word  &  Smithy  for  Respondent. 

The  statement  on  motion  for  new  trial  was  not  served  on 
February  15th,  as  stated  by  counsel,  but  was  served  and  agreed 
to  by  counsel  on  the  first  day  of  March,  1890.  Notice  of 
motion  for  new  trial  was  served  on  counsel  February  15th,  and 
the  record  discloses  that  on  the  28th  or  last  day  of  February 
the  specification  of  errors  relied  on  by  counsel  for  respondent 
was  duly  served  on  the  attorneys  for  appellant,  and  on  the  next 
day  the  statement  was  served  as  completed ;  this  is  shown  by 
the  record.  It  is,  however,  the  recollection  of  counsel  for 
respondent  that  both  papers  were  served  the  same  day,  and  the 
date  of  February  28th  was,  by  mistake,  written  instead  of 
March  IjJt,  as  is  often  done  by  persons  on  the  first  day  of  any 
month.  The  specification  of  errors  in  the  transcript,  which  is 
designated  "  motion  for  new  trial,"  was  attached  to  the  state- 
ment or  transcript  of  the  evidence  at  the  time  it  was  served, 
and  remained  attached  to  the  same  and  constituted  a  part  of 
the  statement  assented  to  by  counsel  for  appellant  as  correct, 
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and  both  papers  were,  after  being  signed  by  the  judge,  filed 
with  the  clerk  at  the  same  time.  There  is  nothing  in  the  stat- 
ute that  precludes  the  service  of  the  specification  of  errors,  at 
any  time  before  the  service  of  the  statement,  provided  it  is 
attached  to  and  made  a  part  of  the  statement  before  it  is  filed 
with  the  clerk,  or  signed  by  the  judge  as  correct.  It  is  not 
mandatory  that  the  specification  of  errors  should  be  served  at 
exactly  the  same  time  with  the  rest  of  the  statement,  provided 
it  is  served  as  soon  as  the  rest  of  the  statement.  There  is  noth- 
ing inconsistent  with  the  spirit  of  the  statute  if  the  specification 
of  errors  relied  on  is  served  one  day  and  then  attached  to  the 
residue  of  the  statement  and  served  with  the  whole  on  the  fol- 
lowing or  any  other  day  within  the  time  prescribed  by  the 
court.  The  objection  to  the  statement  that  it  does  not  contain 
a  specification  of  errors  relied  on  comes  too  late,  and  cannot  be 
taken  advantage  of  in  this  court  for  the  first  time;  if  there  was 
any  force  in  the  point  at  all,  it  should  have  been  raised  in  the 
court  below  on  the  hearing  of  the  motion  for  a  new  trial.  It  is 
the  duty  of  the  court  below,  on  hearing  the  motion  for  a  new 
trial,  to  strike  out  all  redundant  or  irrelevant  matter  in  the 
statement.     (Subd.  3,  §  198,  Code  Civ.  Pro.) 

Harwood,  J. — The  appeal  herein  is  from  an  order  of  the 
trial  court  granting  a  motion  for  new  trial,  on  the  application 
of  plaintifi*. 

The  first  objection  urged  by  appellant  is,  that  the  statement 
of  the  case  is  insufficient,  and  for  that  reason  the  court  was  not 
authorized  to  vacate  the  former  decision  and  grant  a  new  trial. 
The  record  shows  that  upon  the  trial  of  the  cause,  the  plaintiff 
introduced  on  his  behalf,  the  evidence  on  which  he  relied  to 
maintain  his  case,  and  all  the  evidence  he  offered  was  received 
without  objection,  or  exception,  so  far  as  the  record  discloses. 
When  the  plaintiff  rested  in  the  introduction  of  his  proofs,  the 
defendant  introduced  certain  witnesses  who  were  sworn  and 
testified  on  behalf  of  the  defendant,  and  so  far  as  the  record 
discloses  no  objection  was  made  during  the  trial  to  the  intro- 
duction of  any  evidence  offered  and  received  on  behalf  of  de- 
fendant. Indeed  it  does  not  appear  from  the  record  that  any 
objection  was  made,  or  any  exception  saved  to  any  matter  occur- 
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ring  throughout  all  the  proceedings  in  the  action.  This  cause 
was  tried  to  the  court  without  a  jury.  No  findings  of  fact  were 
made  by  the  court  in  writing,  nor  does  the  record  show  that  any 
findings  in  writing  were  requested  by  either  party. 

The  record  shows  that  afler  all  the  testimony  was  introduced 
by  the  respective  parties,  and  "  after  hearing  arguments  of  coun- 
sel for  plaintiff  aud  defendant,"  the  court  rendered  judgment 
in  favor  of  defendant.  On  the  same  day  that  judgment  was 
rendered,  the  plaintiff  by  his  counsel,  made  and  served  on  de- 
fendant's counsel  a  notice  of  plaintiff's  intention  to  move  for 
a  new  trial,  as  follows :  "  To  the  defendant,  William  C.  Patter- 
son and  to  John  F.  Forbis:  You  will  take  notice  that  the 
plaintiff  in  the  above  cause  hereby  gives  notice  of  his  intention 
to  move  for  a  new  trial  herein.  That  said  motion  will  be  based 
upou  a  statement  of  the  case  to  be  prepared  and  filed  herein ; 
and  for  the  reason  that  the  judgment  is  contrary  to  law.'' 

The  record  further  shows  that  afterward,  on  the  28th  of 
February,  1890,  a  paper  denominated  "motion  for  new  trial," 
in  said  action  was  served  on  defendant's  counsel,  which  paper 
after  setting  out  the  court  and  title  of  the  action  recites  as 
follows:  "Comes  now  the  plaintiff  in  the  above  cause  and 
moves  the  court  for  a  new  trial  herein  for  the  following 
reasons :  Fird,  Because  the  court  erred  in  allowing  defendant 
to  introduce  proof  of  his  occupancy  of  the  land  in  controversy 
named  in  the  complaint.  /Second.  Because  the  court  erred  in 
holding  that  the  receipt  of  the  register  and  receiver  of  the 
United  States  land  office  at  Helena  would  not  support  an  action 
in  ejectment.  ITiird,  Because  the  court  erred  in  rendering 
judgment  for  defendant  and  dismissing  plaintiff's  action. 
Fourth,  Because,  upon  the  proof  introduced,  the  court  should 
have  rendered  judgment  for  plaintiff." 

The  record  further  shows  that  an  imperfect  statement  of  the 
case  was  prepared  and  served,  March  1,  1890,  on  defendant's 
counsel,  containing  "all  the  evidence  introduced  in  the  cause." 
But  this  statement  does  not  contain  any  "specifications  of  par- 
ticulars in  which  the  evidence  is  alleged  to  be  insufficient  to 
sustain  the  verdict  or  other  decision."  Nor  does  the  statement 
contain  any  specifications  of  "errors  in  law  occurring  at  the 
trial  and  excepted  to  by  the  moving  party."    The  only  "errors 
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in  law^'  complained  of  by  the  moving  party,  which  we  find 
specified  in  the  record,  are  the  grounds  stated  in  said  motion 
for  new  trial.  But  the  "errors*^  there  designated  were  not 
"errors  in  law  occurring  at  the  trial  and  excepted  to  by  the 
party  making  the  application.*'  According  to  the  record,  there 
was  no  objections  made  or  exceptions  saved  throughout  the 
trial.  It  is  asserted  by  respondent's  counsel  that  said  '^motion 
for  new  trial  "was  attached  to  the  statement  of  the  case  when 
the  statement  was  served,  March  1,  1890,  and  appellant's 
counsel  tacitly  admits  that  fact  by  saying,  as  he  did  in  the 
argument  of  this  appeal,  that  ^'  the  court  may  take  the  state- 
ment of  respondent's  counsel  as  to  these  facts,  and  appellant 
will  then  stand  upon  his  objection  to  the  sufficiency  of  the 
record."  Under  these  agreements  we  allow  said  motion  for 
new  trial  to  take  its  place  in  the  record  in  lieu  of  specifications, 
so  far  as  its  matter  will  answer,  without,  however,  expressing 
any  opinion  as  to  what  should  be  done  if  objection  was  made  to 
considering  that  paper  as  answering  for  such  an  important  part 
of  the  statement  as  the  specifications  of  errors  under  the  require- 
ments of  the  statute. 

Admitting  for  the  purposes  of  this  consideration  that  said 
"motion  for  new  trial"  is  part  of  the  statement  of  the  case, 
and  stands  in  place  of  specifications  of  errors,  the  appellant  still 
contends  that  the  statement  is  insufficient  to  raise  the  questions 
sought  to  be  brought  before  the  court,  and  insufficient  to  author- 
ize the  court  to  vacate  the  former  decision,  and  grant  a  new 
trial. 

Section  295  of  the  Code  of  Civil  Procedure  provides:  "A 
new  trial  is  a  re-examination  of  an  issue  of  fact  in  the  same 
court  after  a  trial  and  decision  by  a  jury,  court,  or  referee." 

Section  296  of  the  Code  of  Civil  Procedure  provides:  "The 
former  verdict  or  other  decision  may  be  vacated,  and  a  new  trial 
granted  on  the  application  of  the  party  aggrieved,  for  any  of  the 
following  causes  materially  affecting  the  substantial  rights  of  said 
party."  The  causes  provided  here  for  vacating  "the  former  ver- 
dict or  other  decision  "  are  stated  under  seven  subdivisions  of  the 
last  mentioned  section.  The  causes  stated  in  the  first  five  sub- 
divisions have  no  application  to  the  case  at  bar.  The  sixth  and 
aeveuth  sabdivisions  appear  from  the  argument  of  counsel  for 
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plaintiff  to  be  causes  for  which  plaintiff  seeks  a  new  trial. 
These  causes  are  declared  by  statute  as  follows:  "Sixth. 
Insufficiency  of  evidence  to  justify  the  verdict  or  other  decision, 
or  that  it  is  against  law."  ''Seventh.  Errors  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the  party  makbg  the 
application." 

Section  297  of  the  Code  of  Civil  Procedure  provides  as  fol- 
lows :  "  When  the  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third,  and  fourth  subdivisions  of  the  last 
section,  it  must  be  made  upon  affidavits;  for  any  other  cause  it 
may  be  made  at  the  option  of  the  moving  party,  either  upon 
the  minutes  of  the  court  or  a  bill  of  exceptions,  or  a  statement 
of  the  case  prepared  as  hereinafter  provided." 

Section  298  of  the  Code  of  Civil  Procedure  provides:  ''The 
party  intending  to  move  for  a  new  trial  must,  within  ten  days 
after  the  verdict  of  the  jury,  if  the  action  was  tried  by  a  jury,  or 
after  notice  of  the  decision  of  the  court  or  referee,  if  the  action  was 
tried  without  a  jury,  file  with  the  clerk  and  serve  upon  the  adverse 
party  a  notice  of  his  intention,  designating  the  ground  upon  which 
the  motion  will  be  made,  and  whether  the  same  will  be  made  upon 
affidavits,  or  the  minutes  of  the  court,  or  a  bill  of  exceptions, 
or  a  statement  of  the  case."  It  is  further  provided  in  the  same 
section  as  follows :  "  When  the  notice  for  the  motion  desig- 
nates as  the  ground  of  the  motion  the  insufficiency  of  the  evi- 
dence to  justify  the  verdict  or  other  decision,  the  statement 
shall  specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insufficient.  When  the  notice  designates  as  the  ground 
of  motion  errors  in  law  occurring  at  the  trial  and  excepted  to 
by  the  moving  party,  the  statement  shall  specify  the  particular 
errors  upon  which  the  party  will  rely.  If  no  such  specifica- 
tions be  made  the  statement  shall  be  disregarded  on  the  hearing 
of  the  motion." 

The  counsel  for  the  moving  party  contends  that  he  made 
specifications  of  "errors  in  law,"  found  in  his  "motion"  for 
new  trial,  and  that  was  made  part  of  the  statement  of  the  case, 
and  should  answer  for  such  specifications  as  the  statutes  require 
in  the  statement  of  the  case.  Grant  this  for  the  purposes  of 
this  case,  and  still  the  record  shows  that  there  was  an  entire 
absence  of  any  "errors  occurring  at  the  trial,  and  excepted  to 
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by  the  party  making  the  application'^  for  a  new  trial.  Nor 
did  the  moving  party  state  in  his  notice  of  intention  to  move  for 
a  new  trial,  as  a  ground  upon  which  his  motion  would  be  made, 
the  statutory  cause  of  ^^  errors  in  law  occurring  at  the  trial 
and  excepted  to  by  the  party  making  the  application.^'  Nor 
did  he  state  any  other  ground  specified  in  the  statute  as  cause 
for  vacating  the  verdict  or  decision,  and  granting  a  new  trial. 
The  notice  of  intention  to  move  for  a  new  trial,  as  set  forth  in 
this  record,  designates  the  ground  of  motion  as  follows:  ^'For 
the  reason  that  the  judgment  is  contrary  to  law.'' 

Our  statute  provides  as  one  ground  for  motion  for  a  new 
trial:  "Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law."  The  plaintiff  did 
not  state  that  cause  for  moving  for  new  trial,  but  this  reason  as 
designated  in  his  notice  was  "  for  the  reason  that  the  judgment 
is  contrary  to  law."  The  clause  "or  that  it  is  against  law," 
found  in  the  sixth  subdivision  of  section  296,  clearly  does  not 
refer  to  the  judgment.  A  new  trial  is  to  be  "a  re-examina- 
tion of  an  issue  of  fact."  The  clause  "it  is  against  law," 
refers  to  the  "  verdict  or  other  decision,"  of  the  issue  of  facts 
tendered  by  the  pleadings.  If  the  decision  of  the  issue  was 
made  by  a  jury  it  is  usually  termed  a  "  verdict,"  if  made  by  a 
referee,  or  by  the  judge  trying  an  issue  without  a  jury,  the- 
determination  of  the  issue  of  fact  is  usually  termed  the  "de- 
cision" or  "findings  of  fact."  The  very  subject  provided  for 
by  this  statute,  i.  e.,  "New  Trials,"  is  declared  by  statute  to  be- 
"a  re-examination  of  an  issue  of  fact  in  the  same  court  after  a 
trial  and  decision  by  a  jury,  court,  or  referees."  A  decision  of 
what,  by  a  court,  jury,  or  referees  is  here  contemplated?  Cer- 
tainly a  decision  of  the  "issue  of  fact."  The  judgment  is  the 
conclusions  of  law  drawn  from  the  facts  found  by  a  judicial 
investigation.  Such  conclusions  are  generally  stated  in  an 
imperative  form. 

Mr.  Hayne,  in  his  work  on  New  Trial  and  Appeal,  section 
99,  says:  "The  phrase  'against  law'  used  in  the  statute,  does 
not  mean  that  a  party  can  move  for  a  new  trial  on  the  ground 
that  the  judgment  is  against  law.  That  a  judgment  is  against 
law  is  not  ground  for  a  motion  for  new  trial."  In  Martin  v. 
Jdatfield,  49  Cal.  42,  the  ground  stated  iu  the  notice  of  intention 
VoimX.— «. 
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to  move  for  a  new  trial,  was  'insufficiency  of  the  evidence  to 
justify  the  judgment  and  that  it  b  against  law/'  It  will  be 
observed  that  here  the  ground  was  much  more  fully  stated  than 
in  the  case  at  bar.  In  that  case^  Wallace,  C.  J.,  in  delivering 
the  opinion  of  the  court  said:  ''The  insufficiency  of  the  evi- 
dence to  justify  the  judgment  is  not  a  ground  for  new  trial. 
Such  a  motion  is  not  directed  at  the  judgment,  but  at  the  ver- 
dict, or  other  decision  of  fact,  for  a  new  trial  is  a  re-examina- 
tion of  an  issue  of  fact.  That  a  judgment  is  against  law  is 
not  ground  for  a  motion  for  a  new  trial.  A  verdict  or  other 
decision  of  fact  may  be  set  aside,  and  a  new  trial  granted,  if 
such  verdict  or  decision  of  fact  be  against  law;  that  is,  if  error 
of  law  be  committed  resulting  in  an  erroneous  decision  of  fact. 
If  the  decree  in  this  case,  as  entered  of  record,  be  other  than  that 
resulting  from  conclusions  of  law  arrived  at  by  the  court  below, 
we  cannot  correct  it  upon  this  appeal,  inasmuch  as  the  ap|>eal 
is  taken  only  from  an  order  granting  a  new  trial.''  The  order 
was  reversed.  It  should  be  remarked  in  passing  that  the  stat- 
ute of  Montana  upon  this  question  of  practice  is  like  that  of 
California  from  which  our  statute  on  this  question  was  evi- 
dently copied. 

In  Bumagim  v.  Bradshaw,  39  Cal.  24,  Mr.  Justice  Crockett 
in  delivering  the  opinion  of  the  court  says :  '*  It  is  not  enough 
to  aver  that  the  verdict  is  against  law,  and  then  offer  to  support 
the  averment  by  showing  that  the  verdict  is  not  supported  by 
the  evidence,  and  is,  for  that  reason,  'against  law.'  If  such  a 
course  of  proceeding  was  tolerated,  all  the  other  specific  grounds 
for  new  trial,  enumerated  in  the  statute,  might,  for  the  same 
reason,  be  condensed  into  the  one  ground,  that  'the  verdict  is 
against  law;'  for,  in  that  general  sense,  it  would  be  'against  law,' 
if  there  was  any  valid  reason  whatsoever  for  a  new  trial.  But 
the  statute,  in  authorizing  a  new  trial  on  the  ground  that  the 
verdict  'is  against  law,'  evidently  does  not  intend  to  include 
in  that  phrase  all  or  any  of  the  other  several  distinct  and  sepa- 
rate grounds  of  the  motion,  which  are  specified  in  the  act'' 
(Hayne  on  New  Trial  and  Appeal,  §  99.) 

The  whole  argument  in  this  appeal  on  the  part  of  respond- 
ent, who  seeks  a  new  trial,  is  based  upon  two  premises — firstj 
that  the  evidence  introduced  on  behalf  of  plaintiff  is  sufficient 
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to  sustain  bis  action^  and  that  the  evidence  introduced  on 
behalf  of  defendant  is  insufficient  to  sustain  a  finding  and 
decision  in  his  favor.  These  questions  cannot  be  reviewed  in 
this  application  for  a  new  trial,  because  the  respondent  has  not 
laid  the  foundation  for  the  consideration  by  designating  the 
proper  grounds,  and  specifying  the  particulars  wherein  the  evi- 
dence is  insufficient.  The  other  premise  is  that  errors  of  law 
occurred  at  the  trial,  such  as  are  dwelt  upon  in  the  '^  motion 
for  new  trial.** 

It  is  palpable  that  such  alleged  errors  cannot  be  considered 
for  two  resLSons,  first,  because  no  exceptions  were  saved  at  the 
trial,  and  secondly  if  such  exceptions  had  been  saved,  the  plaint- 
iff gave  no  notice  that  he  would  make  ^'errors  in  law  occurring 
at  the  trial  and  excepted  to  by  the  party  making  the  applica- 
tion **  one  of  his  grounds  of  motion  for  new  trial. 

For  the  foregoing  reasons,  the  order  granting  a  new  trial  is 
reversed  with  costs. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 


IN  RE  McCUTCHEON. 

ELabkab  Oobpto.— Upon  an  ftpplloation  for  ft  writ  of  habeas  oorpni  it  appeared  from 
the  return  that  the  petitioner  was  in  the  custody  of  a  sheriif  by  yirtue  of  a 
miUimus  issued  by  a  justice  of  the  peace  upon  a  judgment  of  conviction  for 
a  misdemeanor  over  which  the  justice  had  jurisdiction.  Section  1182,  fifth 
division  of  the  Compiled  Statutes,  requires  the  judge  before  whom  the  writ 
shall  be  returned  *'  to  remand  such  party,  if  it  shall  appear  that  he  is  detained 
In  custody  by  virtue  of  the  final  judgment  or  decree  of  any  competent  court 
of  criminal  jurisdiction,  or  upon  any  process  issued  upon  such  judgment  or 
decree."  Ifeldt  that  the  proceedings  of  the  justice  could  not  be  reviewed  to 
ascertain  whether  or  not  the  docket  entries  of  his  court  showed  that  the  right 
of  jury  trial  had  been  waived  by  the  petitioner. 

Bike— Cei-fiorari.  — The  writ  of  habeas  corpus  cannot  be  made  to  perform  the 
functions  of  a  writ  of  certiorari,  but  such  writ  may  be  invoked  in  aid  of  habeas 
corpus  in  eases  where  there  is  no  final  judgment,  and  the  petitioner  is  held 
upon  process  from  which  there  is  no  appeal. 

Original  proceeding.     Application  for  writ  of  habeas  corpus.. 

jff.  G.  Molrdire,  for  Applicant. 

The  record  in  this  case  which  is  made  a  part  of  the  petition 
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discloses  the  fact  that  the  defendant  in  this  action  stood  mute, 
made  no  plea,  and  no  waiver  of  his  right  of  trial  by  jury. 
Unless  he  expressly  waived  his  right  to  a  trial  by  jury  the 
justice  had  no  jurisdiction  to  determine  the  cause.  No  such 
waiver  having  been  made,  no  trial  has  been  had,  and  the  pre- 
tended judgment  entered  in  this  case  after  the  farce  had  been 
played  is  absolutely  void.  Prior  to  the  adoption  of  the  Con- 
stitution the  court  had  no  jurisdiction  to  hear,  try,  and  deter- 
mine the  case  at  bar  without  the  intervention  of  a  jury,  and 
the  statute  expressly  provided  that  the  defendant  might  waive 
a  jury,  but  that  in  that  case  the  court  should  make  a  minute  of 
it.     (Comp.  Laws,  p.  494,  §  496,  et  seq.) 

The  Constitution,  section  23,  page  8,  provides  for  a  waiver 
of  a  jury  only  in  the  manner  as  provided  by  law.  The  legis- 
lature, in  passing  the  statute  above  cited,  recognized  to  its  full 
extent  the  right  of  trial  by  jury,  and  that  unless  some  pro- 
vision was  made  for  waiver,  a  jury  must  be  impaneled  in  all 
cases,  and  in  order  that  no  question  might  be  raised,  and  no 
advantage  taken  of  a  defendant,  they  further  provided  that  in 
case  a  waiver  was  had,  the  justice  of  the  peace,  before  whom 
the  case  was  pending,  should  make  a  minute  of  it.  It  is  a 
matter  of  grave  doubt  in  the  minds  of  some  of  the  best  jurists 
as  to  whether  the  legislature  may  provide  a  means  whereby  a 
defendant  can  waive  a  constitutional  right. 

Mr.  Wharton,  in  his  excellent  work  on  Criminal  Law,  sec- 
tion 146  a,  says:  "The  constitutional  right  of  a  trial  by  an 
independent  jury  whose  deliberations  are  to  be  guarded  against 
outside  interference,  are  to  be  placed  in  the  same  category. 
These  a  defendant  cannot  waive,"  and  he  cites  his  Oiminal 
Pleading  and  Practice,  section  733,  in  which  we  find  the  fol- 
lowing language:  "Nor  can  a  defendant,  without  express  stat- 
utory authority,  waive  his  right  to  a  trial  by  jury  on  a  plea  of 
not  guilty."  {State  v.  Maine,  27  Conn.  281 ;  Dillingham  v. 
State,  5  Ohio  St.  283;  WiUiama  v.  State,  12  Ohio  St.  6*?2; 
Hill  V.  People,  16  Mich.  361 ;  Stale  v.  Lochvood,  43  Wis.  403; 
Nealea  v.  State,  10  Mo.  498;  State  v.  Marvfield,  41  Mo.  470; 
Wihon  V.  StaU,  16  Ark.  601 ;  Cooper  v.  State,  21  Ark.  228.) 
The  following  cases  hold  that  a  trial  by  jury  cannot  be  waivetl, 
and  the  same  take  place  before  the  court:   Bond  y.  SUdey  17 
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Ark.  290;  Pe^  v.  Smithy  9  Mich.  193;  League  v.  ^aie,  36 
Md.  259.  The  State  of  Michigan  has  passed  upon  this  sub« 
ject,  holding  in  the  case  of  People  v.  Smith,  9  Mich.  193,  that 
the  right  of  trial  by  jury  cannot  be  waived.  Her  Constitution 
on  this  subject  reads  as  follows:  "The  right  of  trial  by  jury 
shall  remain,  but  shall  be  deemed  to  be  waived  in  all  civil 
cases,  unless  demanded  by  one  of  the  parties  in  such  manner  as 
shall  be  prescribed  by  law.'V 

The  Constitution  of  Montana  is  in  effect  the  same,  but 
includes  with  civil  cases  criminal  cases  not  amounting  to  a 
felony.  In  view  of  the  proceedings  had  before  the  justice  of 
the  peace,  no  legal  cause  can  be  shown  for  the  imprisonment  or 
restraint  in  this  case.  Such  being  the  case,  the  court  is  required 
by  the  statute  to  discharge  the  defendant.  (Comp.  Laws,  p. 
977,  §  1181.) 

Section  1183,  Compiled  Laws,  page  977,  provides  that  the 
prisoner  shall  be  discharged  when  the  jurisdiction  of  the  court 
or  officer  issuing  the  process  has  been  exceeded.  We  are  con- 
fident that  it  will  not  be  argued  that  the  justice  in  this  case  did 
not  exceed  his  jurisdiction  in  pretending  to  try  and  determine 
the  case  before  the  defendant  had  waived  his  personal  right  to 
a  jury  trial  as  provided  by  law.  {Ex  parte  Parks,  3  Otto, 
18-24;  In  re  Ford,  46  Wis.  553.)  This  was  not  a  mere  irregu- 
larity on  the  part  of  the  justice. 

If  he  had  proceeded  to  impanel  a  jury  in  an  irregular 
manner,  that  would  have  been  an  irregularity,  or  if,  having 
im})aneled  a  jury,  any  other  irregularity  should  occur,  it  would 
come  within  the  meaning  of  Thompson  v.  State,  recently  decided 
by  this  court.  The  court  proceeded  absolutely  without  authority 
to  hear,  try,  and  determine  a  case  over  which  it  could  have  no 
jurisdiction  whatever  until  the  defendant  had  waived  his  con- 
stitutional right 

The  effect  of  the  action  of  the  court,  then,  is  this:  it  has 
robbed  the  defendant  of  a  constitutional  right,  not  by  a  mere 
irregiUarity,  but  by  an  unwarranted  usurpation, 

Henri  J.  Haskell,  Attorney-General,  for  the  State. 

The  only  point  relied  upon  by  petitioner  is  "that  the  court 
had  no  jurisdiction  to  render  the  judgment  upon  which  the  com- 
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mittnent  was  issued/'  hence  the  judgment  and  the  proceedings 
thereunder  were  void.  This  question  does  not  go  to  the  juris- 
diction of  the  court  or  the  cause^  but  rather  to  the  exercise  of 
that  jurisdiction  bj  the  court  in  the  matter  of  arraignment, 
plea,  and  trial.  For  jurisdiction  of  justices  see  last  clause  of 
section  6,  page  404,  Compiled  Statutes.  Proceedings  and  prac- 
tice in  Justices' 'Courts  in  criminal  cases  are  found  in  chapter  19, 
page  491,  Compiled  Statutes.  Where  no  statute  exists  allow- 
ing a  commitment  to  be  set  aside  on  motion  for  any  specific 
cause,  the  prisoner  may  look  to  the  writ  of  habeas  corpus  for 
relief,  otherwise  not.  (Church  on  Habeas  Corpus,  p.  180, 
§  1182,  Comp.  Stats.)  The  commitment  was  in  accordance 
with  sections  368,  391,  508,  third  division.  Compiled  Statutes. 
In  Teiritory  v.  Shipley,  4  Mont.  471,  the  court  say :  "The  record 
in  this  case  does  not  show  that  the  defendant  was  arraigned 
and  pleaded  to  the  indictment.  Where  the  record  does  not,  as 
in  this  case,  disclose  such  arraignment  and  plea,  unless  there  is 
something  to  show  affirmatively  that  the  defendant  was  not 
arraigned  and  did  not  plead,  such  arraignment  and  plea  will  be 
presumed."  (See,  also.  People  v.  Comiw,  17  Cal.  354;  People 
V.  Thompson,  28  Cal.  214;  People  v.  Robinson,  17  Cal.  363; 
People  v.  Dick,  32  Cal.  213;  People  v.  Chun^  LU,  17  Cal.  320; 
People  v.  Bealoba,  17  Cal.  389.)  If  the  record  does  not  show 
such  arraignment  and  plea,  it  may  be  amended  to  conform  with 
the  facts.  {TerrUory  v.  Clayton,  8  Mont.  14.)  The  return  in 
this  case  shows  that  the  petitioner  refused  to  plead;  that  he  made 
no  objection  to  the  mode  of  trial,  was  sworn  and  testified  in  his 
own  behalf,  and  argued  his  case  to  the  court.  The  failure  to 
object  to  a  trial  by  the  court  was  a  waiver  of  a  jury  trial. 
(Ward  V.  People,  30  Mich.  116;  State  v.  Worden,  46  Conn. 
349 ;  33  Am.  Rep.  27 ;  Dailey  v.  Slate,  4  Ohio  St.  57.)  Peti- 
tioner contends  that  he  could  not,  without  express  authority, 
waive  his  right  to  a  trial  by  jury  on  a  plea  of  not  guilty  before 
a  justice  of  the  peace.  Considering  the  fact  that  not  only  the 
statute  but  the  Constitution  authorizes  it,  we  fail  to  discover 
the  force  of  his  argument.  (§  486,  p.  494,  Comp.  Stats.;  §  23, 
art.  iii.  Const.)  -There  is  a  great  distinction  between  jurisdic- 
tion and  the  exercise  of  it.  (Church  on  Habeas  Corpus,  §  223.) 
Jurisdiction  is  defined  in  United  States  v.  Arredondo,  6  Peters^ 
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691;  Grignon^s  Lessee  v.  Asior,  2  How.  319;  Ex  parte  Watkinsy 
3  Peters,  193;  Church  on  Habeas  Corpus,  p.  288.  When 
jurisdiction  exists  its  exercise  will  not  be  inquired  into.  {Ex 
parte  Watkins,  7  Peters,  573;  Ex  parte  Paries,  93  U.  S.  19,  20, 
22;  Ex  parte  Lang,  18  Wall.  166;  Ex  parte  Bridges,  2  Woods, 
431;  Ex  parU  Kenyan,  5  Dill.  389;  Ex  patie  Shaffenberg,  4 
Dill.  389;  Ex  parU  IMred,  46  Wis.  539;  Ex  parte  Phinney, 
32  Me.  441;  Ec  parte  Corryell,  22  Cal.  178;  Ex  parte  MoOuln 
lough,  35  Cal.  100;  Ex  paHe  Stewart,  1  Abb.  Pr.  212.)  When 
a  prisoner  is  held  by  legal  process  the  writ  of  habeas  corpus 
does  not  operate  by  way  of  change  of  venue  from  the  court  or 
officer  issuing  the  process  of  arrest  to  the  court  or  officer  issuing 
the  habeas  corpus.  The  latter  writ,  in  such  case,  raises  only  the 
question  of  jurisdiction  of  the  court  or  officer  to  issue  the  process 
of  arrest.  If  anything  can  be  settled  by  a  long  and  uniform 
series  of  decisions  this  is.  {In  re  Booth,  3  Wis.  1,  157;  In  re 
Blair,  4  Wis.  522;  In  re  O'Connor,  6  Wis.  288;  In  re  Falvey, 
7  Wis.  630;  In  re  Boyk,  9  Wis.  264;  In  re  Tarble,  25  Wis. 
390;  3  Am.  Eep.  85;  In  re  Perry,  30  Wis.  268 ;  In  re  OrandaU, 
34  Wis.  177 ;  In  re  Semler,  41  Wis.  517 ;  In  re  Pierce,  44  Wis. 
411;  Ex  parte  Parks,  93  U.  S.  18;*  §§  1182,  1183,  5th  div. 
Comp.  Stats.) 

Haewood,  J. — The  petitioner,  in  his  application  for  a  writ 
of  habeas  corpus,  declares  that  he  is  unlawfully  confined  and 
restrained  of  his  liberty  by  Joseph  Hamilton,  sheriff  of  the 
county  of  Cascade.  The  illegality  of  the  confinement  is  alleged 
to  consist  in  the  facts  "  that  the  warrant  of  commitment  upon 
which  the  petitioner  is  restrained  is  based  upon  a  pretended 
judgment,  which  is  void  upon  its  face,  the  same  having  been 
rendered  by  one  W.  H.  Eace,  he  having  at  the  time  no  juris- 
diction to  render  the  same,  as  appears  from  a  transcript  of  the 
proceedings  had  in  that  behalf,  a  copy  of  which  is  hereto 
attached  marked  '  Exhibit  A '  and  made  a  part  of  this  petition.'' 
An  order  for  a  writ  of  habeas,  corpus  was  accordingly  granted. 

The  return  as  made  by  Joseph  Hamilton,  sheriff  of  said 
county,  contains  a  large  amount  of  matter  which  is  not  properly 
placed  in  such  return,  and  which  we  must  treat  as  surplusage. 
The  return  contains  what  purports  to  be  a  narrative  of  all  the 
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incidents  of  the  institution  of  a  criminal  prosecution  on  the 
charge  of  "malicious  mischief  to  property/'  under  section  217, 
of  the  Criminal  Laws;  from  the  making  of  the  complaint 
before  a  justice  of  the  peace,  to  the  final  determination  thereof 
by  the  justice  assessing  a  fine  of  twenty  dollars  and  costs 
against  the  accused,  and  the  issuance  of  execution  to  carry  the 
judgment  into  effect.  The  return  even  goes  so  far  as  to  state 
what  the  justice  said  to  the  prisoner  on  his  arraignment,  and 
the  reply  of  the  prisoner  thereto.  To  this  irrelevent  matter 
the  petitioner  has  made  an  answer.  This  practice  is  clearly 
im|)roper  in  a  case  like  this.  Our  statute  provides  (§  1173, 
Crim.  Stats.):  "The  party  upon  whom  such  writ  shall  be  duly 
served  shall  state  in  his  return  plainly  and  unequivocally." 

First — Whether  or  not,  he  has  the  party  in  his  custody,  or 
under  his  power  or  restraint. 

Second — If  he  has  the  party  in  his  custody  or  power,  or 
under  his  restraint,  he  shall  also  state  the  authority  and  cause 
of  such  imprbonment  or  restraint,  setting  forth  the  same  at 
large. 

Third — If  the  party  be  detained  by  virtue  of  any  writ,  war- 
rant, or  any  other  written  authority,  a  copy  thereof  shall  be 
annexed  to  the  return,  and  the  original  shall  be  produced  and 
exhibited  to  the  judge  on  the  hearing  of  such  return. 

Fourth — It  is  provided  what  the  return  shall  show  in  case 
the  party  alleged  to  be  unlawfully  detained  was  in  the  custody 
of  the  party  served  with  the  writ  at  or  before  the  date  thereof, 
but  such  custody  or  restraint  has  since  been  transferred  to 
another. 

Fifth — It  is  provided  that  the  return  shall  be  signed,  and  in 
some  cases  verified  by  oath  or  affirmation. 

Among  the  other  matters  set  forth  by  the  sheriff  as  "the 
authority  and  cause  of  such  imprisonment  or  restraint"  is  con- 
tained very  properly  a  copy  of  the  writ  of  commitment^  in  the 
following  terms:  — 

"State  of  Montana,  1 
County  op  Cascade,  j     * 

"  In  the  Justice  Court,  before  W.  H.  Race,  Justice  of  the 
Peace. 

**Staie  of  Montarui,  plaintiff,  v.  J.  D.  McOtUcheon,  defendant. 
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"The  State  op  Montana. 

"To  the  sheriff  or  any  constable  of  said  county:  Whereas, 
I.  D.  McCatcheon  has  this  day  been  duly  convicted  in  said 
court  of  the  crime  of  tearing  down  and  destroying  a  building^ 
committed  in  our  said  county  on  or  about  the  twenty-sixth  day 
of  August,  1890.  And  whereas,  upon  such  conviction  it  was 
considered  and  adjudged  that  for  said  offense  the  said  I.  D. 
McCutcheon  be  fined  in  the  sum  of  twenty  dollars. 

"  These  are  therefore  to  command  you,  the  said  sheriff,  to 
take  and  receive  the  said  I.  D.  McCutcheon  into  your  custody, 
and  imprison  him  in  the  jail  of  our  said  county  until  such  fine 
be  fully  paid. 

"  Witness  my  hand,  the  15th  day  of  September,  1890. 

"  W.  H.  Race,  Justice  of  the  Peace.*' 

The  return  further  says :  "  That  he  (the  said  sheriff)  now 
detains  the  said  petitioner  in  his  custody  under  and  by  virtue 
of  the  authority  conferred  upon  him  by  said  miitimxis." 

We  will  now  pass  directly  to  the  consideration  of  the  ground 
upon  which  the  petitioner  claims  that  he  should  be  discharged 
from  custody.  That  ground  is,  in  brief,  the  fact  that  the 
docket  entries  of  the  justice  of  the  peace  in  respect  to  said 
trial  do  not  show  that  the  prisoner  waived  the  right  of  trial  by 
jury  before  the  justice  proceeded  to  the  trial  of  the  charge 
against  the  prisoner;  that  the  justice's  docket  is  silent  on  that 
point,  and  therefore  the  petitioner  demands  his  release  under 
this  writ.  At  the  threshold  of  this  consideration  we  are 
confronted  by  the  provisions  of  section  1182,  fifth  division 
of  the  Compiled  Statutes,  as  follows:  "It  shall  be  the  duty 
of  such  judge,  if  the  time  during  which  such  party  may  be 
legally  detained  in  custody  has  not  expired,  to  remand  such 
party,  if  it  shall  appear  that  he  is  detained  in  custody  by 
virtue  of  the  final  judgment  or  decree  of  any  competent  court 
of  criminal  jurisdiction,  or  upon  any  process  issued  upon  such 
judgment  or  decree,  or  in  cases  of  contempt  of  court."  What 
then  are  we  directed  by  statute  to  consider  in  this  case? 
We  are  to  consider  whether  it  appears  by  the  proper  return, 
that  the  prisoner  is  detained  in  custody,  by  virtue  of  the  final 
judgment  of  a  court  of  competent  criminal  jurisdiction,  or 
upon  any  process  issued  upon  such  judgment.     If  we  find 
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such  to  be  the  case  we  are  oommaaded  by  statute  to  remand  the 
prisoner. 

The  Justice's  Court  without  doubt  has  jurisdiction  of  the  mis- 
demeanor of  which  the  petitioner  was  convicted  as  appears  by 
the  return  (§  6,  Crim.  Prac.  Act,  and  §  217,  Crim.  Laws,  Corap. 
Stats.),  namely,  the  malicious  destruction  or  injury  of  a  buildings 
the  property  of  another.  The  Justice's  Court  is  clothed  with 
power  or  jurisdiction  to  try  and  determine  a  criminal  charge 
of  that  character ;  and  in  this  case  the  return  shows  that  the 
justice  of  the  peace  had  jurisdiction  of  the  person  and  the  place. 
In  this  case  we  have  then  before  as,  by  the  return  of  the  officer 
upon  whom  the  writ  of  habeas  corpus  was  served,  a  showing 
of  a  final  process  issued  by  virtue  of  the  final  judgment  of  a 
competent  court  of  criminal  Jurisdiction;  on  the  other  hand, 
the  petitioner  alleges  that  his  imprisonment  is  illegal,  because 
the  justice  had  no  jurisdiction  to  render  the  judgment  under 
which  the  commitment  was  issued,  as  appears  from  the  tran- 
script of  the  proceedings  had  in  the  case,  a  copy  of  which  tran- 
script petitioner  alleges  he  has  attached  to  his  petition.  Under 
this  showing  we  are  asked  by  the  petitioner  to  review  the  pro- 
ceedings of  the  justice  of  the  peace  in  this  matter,  to  find 
whether  or  not  his  docket  shows  that  all  the  rights  and  privi- 
leges which  the  law  guarantees  to  the  prisoner  were  vouchsafed 
to  him  on  the  trial.  The  petitioner  insists  that  the  docket 
entries  of  the  justice  in  the  case  wherein  he  was  convicted  does 
not  show,  as  it  should  by  the  requirement  of  the  statute  (§  438, 
Crim.  Prac.  Act),  that  the  prisoner  waived  the  right  of  a  jury 
trial  before  the  justice  proceeded  to  try  the  case,  and  for  this 
cause  he  contends  that  he  should  be  discharged.  Are  we  to 
review  and  determine  the  legality  of  the  proceedings  had  before 
the  justice,  upon  a  return  under  the  writ  of  habeas  corpus? 
If  so,  then  that  writ  in  this  case  would  also  perform  the  office 
of  the  writ  of  certiorari  and  bring  up  the  proceedings  had  before 
the  justice  for  review;  moreover,  in  the  face  of  the  statute 
quoted,  sitpra,  which  commands  us  to  remand  the  prisoner,  if 
we  find,  by  the  return,  that  he  is  held  under  a  process  issued 
upon  a  final  judgment  of  a  competent  court  of  criminal  juris- 
diction, we  would  be  going  back  of  that  process,  and  reviewing 
the  record  of  the  incidents  of  the  trial^  which  is  not  properly 
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before  us.     This  position  is  clearly  against  the  provisions  of  the 
statutes  and  the  authorities. 

We  have  carefully  read  all  the  authorities  cited  by  petitioner's 
counsel  as  well  as  others^  and  we  find  that  in  all  the  cases  cited^ 
which  treat  of  the  waiver  of  a  jury,  or  the  failure  to  waive  a  jury, 
or  of  the  right  of  the  court  to  try  a  criminal  charge  without  a 
jury,  the  question  came  up  regularly  by  appeal  or  writ  of  error, 
and  not  on  habeas  corpus.  The  writ  of  ca'tiorari  is  often 
invoked  in  aid  of  habeas  corpus.  {Ex  parte  Yei'ger,  8  Wall.  85 ; 
Staie  V.  Glenn,  54  Md.  572;  Slate  v.  Neel,  48  Ark.  283.)  In 
such  a  case,  and  by  that  means,  the  record  is  looked  into  to  find 
whether  the  court  has  jurisdiction  to  hold  the  prisoner  in  cus- 
tody. He  may  be  held  by  virtue  of  a  bench  warrant  issued  on 
an  indictment  charging  an  offense  unknown  to  the  law.  In 
such  a  case,  on  a  view  of  the  indictment,  it  is  developed  at  once 
that  the  court  has  no  jurisdiction  to  issue  the  warrant  for  the 
detention  of  the  prisoner.  In  a  case  like  the  one  at  bar,  wherein 
the  court  had  plenary  jurisdiction  to  try  the  charge  and  render 
judgment,  after  final  judgment,  we  cannot,  on  habeas  corpus, 
review  and  pass  upon  the  legality  or  illegality  of  the  proceed- 
ings at  the  trial,  because  the  statute  limits  and  confines  our 
inquiry  to  the  question  as  to  whether  the  final  judgment  is 
rendered,  and  the  writ  by  virtue  thereof  is  issued  by  a  court 
of  competent  criminal  jurisdiction.  If  that  question  is  deter- 
mined in  the  affirmative,  we  have  no  legal  authority  to  review^ 
on  habeas  corpus,  the  proceeding  at  the  trial  whereby  the  final 
judgment  was  reached.  (§  1182,  fifth  div.  Comp.  Stats.)  After 
final  judgment  the  proceedings  at  such  trial  cannot  be  brought 
ap  by  certiorari  for  review  in  aid  of  the  writ  of  habeas  corpus. 
Under  our  statute,  c^-^foran  will  not  issue  to  bring  up  the  record 
of  an  inferior  tribunal  for  review  in  cases  where  there  is  an 
appeal,  and  in  the  case  at  bar  the  petitioner  has  the  right  to 
appeal  from  the  final  judgment.  (§  610,  Crim.  Prac.  Act.)  It 
is  not  so  in  cases  where  certiorari  is  resorted  to  for  the  purpose 
of  bringing  up  the  proceedings  for  review  to  aid  habeas  corpus, 
where  the  petitioner  is  held  by  warrant  on  an  indictment,  or  on 
a  preliminary  hearing.  In  such  case  there  is  no  final  judgment, 
Dor  does  the  petitioner  have  an  appeal,  therefore  certiorari 
will  issue  to  review  the  record.     (Ex  patie  Yerger,  and  other 
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cases  cited,  mpra.)  In  a  case,  like  the  one  at  bar,  where  final 
judgment  has  been  passed  on  a  charge  within  the  jurisdiction 
of  a  justice,  if  we  should  review  the  record  on  habeas  corpus^ 
and,  for  the  reason  that  some  essential  provision  of  the  law  per- 
taining to  the  trial  has  been  ignored,  annul  the  proceedings, 
then  we  would  be  in  fact  exercising  an  appellate  jurisdiction 
directly  over  the  justice  of  the  peace  courts,  where  we  have  no 
such  jurisdiction,  except  when  the  cases  come  to  us  by  appeal, 
first  to  the  District  Court,  and  then  to  this  court. 

The  writ  of  habeas  corpus  cannot  perform  tlie  ofiice  of  a  writ 
of  error.  {Ex  parte  Lehmkullj  72  Cal.  63;  SennoWs  Case,  146 
Mass.  489;  4  Am.  St.  Rep.  344.) 

The  petition  must  therefore  be  dismissed,  and  the  prisoner 
remanded. 

It  is  80  ordered. 
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Blake,  C.  J.,  and  De  Witt,  J.,  concur. 
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FISHER,  Respondent,  v.  BRISCOE,  Appellant. 

pBAonos — AfMndmerd  of  pleading. — Where  an  answer  htm  been  amended  and 
different  facts  presented,  the  denial  of  a  motion  to  strike  out  new  matter  in  the 
first  answer  does  not  establish  the  law  of  the  case  so  as  to  control  the  court  in  a 
mling  upon  a  motion  for  Judgment  on  the  pleadings  made  after  such  amend- 
ment.    {Newell  y.  Meyendot:^^,  9  Mont  254 ;  18  Am.  St.  llep.  746,  distinguished. ) 

Covs&ACTB—FromiMory  note*  —  ConsidertUion—CoUatef^al  Mcun7j/.— Where  it 
was  agreed  between  the  maker  and  payee  of  certain  notes  that  the  shares  of 
stock,  in  payment  for  which  the  notes  were  given,  should  be  transferred,  and 
the  certificates  issned  to  the  maker  and  deposited  in  bank  as  collateral  securily 
for  the  payment  of  the  notes,  there  is  no  failure  of  consideration  where  the 
deposit  is  so  made  that  the  maker  would  obtain  control  of  the  certificates  upon 
the  payment  of  the  notes,  although  they  had  nut  been  so  trauHferred  and  reissued. 

TByid^hcs  —  Collateral  security — Promissory  notes.  —  In  the  cafte  at  bar  it  was 
alleged  that  at  the  time  of  the  execution  of  a  written  agreement  it  was  agreed 
that  a  particular  construction  should  be  given  to  the  terms  of  the  writing,  to 
the  effect  that  it  meant  that  the  collateral  security  should  be  exhausted  before 
an  action  was  commenced  on  the  notes.  Reld,  that  such  contemporaneous  con- 
struction was  within  the'purview  of  section  628,  first  division  of  the  Compiled 
Statutes,,  providing  in  substance  that  when  the  terms  of  an  agreement  have 
been  reduced  to  writing  by  the  parties,  there  can  be  no  evidence  of  those  terms 
other  than  the  writing  itself. 

CoVTRA.crB'^  Oollaieral  security  ^Defense.— An  agreement  that  collateral  security 
for  the  payment  of  certain  notes  shall  be  first  exhausted  before  suit  is  brought 
upon  the  notes,  most  be  supported  by  an  independent  consideration.  That  such 
an  agreement  would  be  available  as  a  defense  to  an  action  on  the  notes  dou5(ed« 
{Oreighton  y.  VanderUpt  1  Kont.  400,  oited.) 
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Appeal  from  Fhrst  Judicial  District,  Lewis  and  Ctarhe  County. 

Judgmeot  on  the  pleadings  was  rendered  for  the  plaintiff  by 
Hunt,  J. 

Statement  of  facts,  prepared  by  the  judge  who  delivered  the 
opinion. 

This  IS  an  appeal  from  an  order  granting  a  motion  for  judg- 
ment on  the  pleadings,  and  from  the  consequent  judgment. 
The  complaint  is  on  two  promissory  notes,  each  for  five  thou- 
sand dollars,  and  dated  November  1,  1887,  made  by  defendant, 
payable  to  plaintiff. 

The  amended  answer  of  defendant  admits  the  making  and 
delivery  of  the  notes,  and  furtlier  alleges  that  eacli  of  s:iid  notes 
bears  the  following  indorsement,  "Collateral  in  Second  National 
Bank  to  secure  this  note,  to  be  first  exhausted/*  This  answer 
then  sets  up  the  following  matter  as  a  separate  defense:  That 
prior  to  the  execution  of  the  notes,  defendant  bought  from 
plaintiff  eighty-five  thousand  shares  of  stock  in  a  mining  com- 
pany for  twenty  thousand  dollars,  of -which  he  had  paid  ten 
thousand  dollars  at  the  time  of  making  the  notes;  that  as  part 
consideration  for  the  notes,  plaintiff  agreed  to  cause  these  shares 
to  be  transferred  to  defendant  on  the  books  of  the  coni])any, 
and  the  certificates  i&sued  to  defendant;  and  it  was  agreed  in 
writing  that  the  shares  should  be  deposited  as  collateral  for  the 
notes,  with  conditions  for  the  delivery  of  the  shares  to  defend- 
ant, on  payment  of  the  notes;  and,  if  the  notes  were  not  paid, 
the  stock  was  to  be  delivered  to  plaintiff,  and  by  him  sold  as  a 
pledge,  and  the  proceeds  applied  to  the  payment  of  the  notes. 
The  answer  further  sets  forth  that  plaintiff  did  not  cause  the 
shares  to  be  transferred  and  issued  to  defendant,  but  the  certifi- 
cates were  deposited  as  collateral  as  agreed,  except  that  they 
were  not  transferred  and  issued  to  defendant,  or  assigned  to 
him,  and  the  same  remained  subject  to  the  order  of  the  plaintiff; 
that  plaintiff  did  not  exhaust  said  security,  and  refuses  to  recog- 
nize any  right  of  defendant  in  said  stock;  that  it  was  agreed 
by  plaintiff  and  defendant,  at  the  time  of  making  the  notes, 
that  said  stock  should  be  assigned  to  defendant,  and  delivered* 
by  defendant  to  plaintiff  as  collateral,  and  that  the  collateral 
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should  be  exhausted  before  suit  was  oommenoed  ou  the  notes; 
that  the  stock  is  of  value^  and  if  sold^  and  the  proceeds  applied, 
would  pay  all  or  part  of  the  notes.  Defendant  prays  that  the 
action  be  abated,  until  plaintiff  has  exhausted  the  security  as 
contemplated.  The  written  agreement  referred  to  in  the  answer 
is  as  follows: — 

^'The  enclosed  eighty-five  thousand  shares  of  stock  in  the 
Frohner  Gold  and  Silver  Mining  Company  are  deposited  as 
collateral  security  for  the  payment  of  two  promissory  notes,  of 
five  thousand  dollars  each,  executed  by  John  O.  Briscoe  to 
Henry  Fisher,  one  payable  in  six  months,  and  the  other  payable 
in  nine  months  from  date.  U[)on  the  payment  of  the  first  note, 
forty-five  thousand  shares  to  be  delivered  to  the  said  Briscoe, 
and  balance  to  be  delivered  to  him  on  payment  of  the  other  said 
note,  and  if  said  first  note  is  not  paid  at  maturity,  the  said  forty- 
five  thousand  shares  to  be  delivered  to  said  Fisher  to  be  held 
and  disposed  of  as  collateral  security  for  said  note,  and  if  said 
second  note  is  not  paid  at  maturity,  then  the  residue  of  said 
stock  to  be  likewise  delivered  to  said  Fisher  for  a  like  purpose. 

"  November  1,  1887.  J.  O.  Briscoe, 

"Henry  Fisher." 

A  motion  was  made  by  plaintiff  to  strike  out  from  the 
answer  the  matter  set  up  as  a  separate  defense.  This  motion 
was  denied,  and  a  replication  filed,  of  which  it  is  sufficient  to 
say  that  it  contained  denials  which  formed  an  issue.  With 
these  pleadings  the  case  went  to  trial.  The  defendant  was 
upon  the  stand  as  a  witness,  and  his  counsel  asked  him  this 
question:  "Go  on,  and  in  your  own  way  give  a  history  in 
brief  as  to  the  consideration  of  these  two  notes.  If  they  were 
notes  given  in  renewal  of  notes,  state  the  consideration  of  the 
notes  they  were  given  in  renewal  of."  The  plaintiff  objected 
to  this  question  upon  the  ground  that  it  is  not  contended  in 
the  answer  that  the  notes  were  given  in  renewal  of  notes,  and 
for  the  further  reason  that  the  latter  part  of  the  question  says : 
"  If  they  were  notes  given  in  renewal,  state  the  consideration 
of  the  notes  they  were  given  in  renewal  of."  The  objection 
was  sustained.  Thereupon  the  defendant  obtained  leave,  and 
amended  his  answer.  This  amended  answer,  which  was  the 
second  amended  answer  in  the  case,  states  the  facts  alleged  in 
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the  former  amended  answer^  except  that  it  alleges  that  the 
indorsements  on  the  notes  in  suit  was  ''  secured  by  collateral  of 
forty  thousand  shares  of  the  capital  stock  of  the  Frohner  Gold 
and  Silver  Mining  Company/'  and  a  like  indorsement  upon  the 
other  note  as  to  forty-five  thousand  shares  of  said  stock.  It 
pleads  the  same  written  instrument  above  set  forth  in  full,  and 
then  alleges  the  following  additional  matter:  that  the  purchase 
of  the  stock  was  in  June,  1887,  on  which  defendant  paid  five 
thousand  dollars,  and  the  stock  was  deposited  in  the  bank  to 
be  delivered  to  defendant  upon  his  paying  the  balance  of  fif- 
teen thousand  dollars  within  thirty  days,  and  upon  his  failure, 
he  was  to  forfeit  the  five  thousand  dollars  and  the  stock ;  that 
on  July  29th,  the  parties  made  another  contract,  by  which  it 
was  agreed  that  defendant  should  pay  plaintiff  one  thousand 
dollars  in  cash,  and  deliver  four  notes,  one  for  five  thousand 
dollars  due  September  1st,  one  for  five  thousand  dollars  due 
November  1st,  one  for  three  thousand  dollars  due  August  6th, 
and  one  for  one  thousand  dollars  due  August  15th,  and  defend- 
ant should  still  have  the  stock.  The  sum  of  these  notes  and 
the  cash  make  up  the  former  sum  of  fifteen  thousand  dollars. 
That  the  one  thousand  dollars  cash  was  paid ;  that  it  was  agreed 
that  the  stock  should  be  deposited  and  held  as  collateral  for  the 
notes,  and  upon  each  of  these  notes  was  indorsed  ''Collateral 
in  Second  National  Bank  to  be  first  exhausted,"  and  it  was 
agreed  that  no  action  at  law  should  be  commenced  until  such 
collateral  was  exhausted ;  that  the  notes  were  paid,  except  the 
two  five  thousand  dollar  ones.  Then  comes  the  transaction 
of  November  1st.  Defendant  took  up  the  two  five  thousand 
dollar  notes  by  giving  the  notes  sued  on.  The  notes  given  up 
had  the  indorsement  as  to  exhausting  the  collateral,  the  new 
notes,  the  ones  now  in  action^did  not.  Then  follows  the  alle- 
gations as  to  the  making  of  the  written  instrument  above  set 
forth,  and  defendant  avers  further  that  at  the  time  of  the  exe- 
cution of  said  written  instrument  the  same  agreement  was 
made  as  on  July  29th,  that  is,  that  the  stock  should  be  first 
exhausted  in  the  payment  of  the  notes;  that  he,  defendant, 
called  the  attention  of  counsel  for  plaintiff,  who  had  drawn  the 
instrument,  to  the  fact  that  the  language  ''  to  be  first  exhausted 
in  the  payment  of  said  notes ''  was  not  inserted  in  said  iustru- 
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meni,  as  by  the  agreement  it  should  be,  and  that  said  counsel 
informed  him  it  would  have  the  same  legal  effect,  and  that  it 
would  be  obligatory  upon  plaintiff  to  first  exhaust  the  collateral 
before  proceeding  by  action  at  law  to  collect  the  notes ;  that  this 
was  the  mutual  understanding  between  plaintiff  and  defendant 
at  the  time  of  the  execution  of  said  instrument,  and  that  such 
was  their  construction  thereof.  The  further  allegations  of  this 
second  amended  answer  are  the  same  as  the  first  amended 
answer.  No  replication  was  filed  to  this  last  pleading  of 
defendant.  Plaintiff  then  moved  for  judgment  on  the  plead- 
ings, which  motion  was  granted,  and  judgment  entered  accord- 
ingly, from  which  order  and  judgment  defendant  appeals. 

McConnell  &  Qaybei-g,  for  Appellant. 

An  order  once  made  must  be  the  law  of  the  case  until  it  is 
reversed  by  the  appellate  court.  {Newell  v.  Meyendorffy  9  Mont. 
254;  18  Am.  St.  Rep.  746;  Kemper  v.  Tovm  of  Waverly,  81 
111.  278;  Freeman  on  Judgments,  §§  15-23;  Exdiange  Bank  v. 
Jbrd,  7  Colo.  314;  WiUiama  v.  Hayes,  68  Wis.  248 ;  Territory  v. 
Chrisiensen,  31  N.  W.  847,  and  note  [Dak.  Jan.  1887];  Sc/w- 
bacher  v.  Getmantoion  F.  M.  L  Co.  59  Wis.  86;  &&  v.  tHrd 
Nat.  Bank,  60  Wis.  246 ;  Neuman  v.  NewUm,  14  Fed.  Rep. 
634;  Breed  v.  Keichum,  51  Wis.  164;  Bank  of  United  States  v. 
ilosSy  6  How.  31 ;  Jackson  v.  Ashlon,  10  Peters,  480;  Washing^ 
ion  Bi'idge  Co.  v.  Stewart,  3  How.  413;  Cameron  v.  McRoberts, 
3  Wheat.  591 ;  Latimer  v.  Morrain,  43  Wis.  107 ;  Wise  v.  Frey, 
9  Neb.  217;  Hansen  v.  Bet  quest,  9  Neb.  269.) 

The  doctrine  stated  in  the  case  of  Belk  v.  Meagher,  104  U.  S. 
289,  cited  by  respondent,  applies  alone  to  exceptions  taken  to 
the  introduction  of  testimony,  and  to  the  exceptions  to  instruc- 
tions given  to  a  jury. 

The  second  amended  answer  avers  '*  that  the  same  agreement 
which  was  made  on  the  30th  of  July,  1887,  to  wit,  that  said 
stock  should  be  first  exhausted  in  the  payment  of  said  notes, 
was  agreed  upon  and  understood  by  and  between  the  plaintiff 
and  the  defendant."  The  fact  that  this  agreement  was  not 
inserted  in  the  instrument  marked  "  Exhibit  A/'  will  not  pre- 
vent its  being  proved  by  parol  evidence.  While  parol  evidence 
is  not  admissible  to  vary  or  contradict  a  writing,  still  a  verbal 
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contract  may  be  proved,  although  the  parties  have  made  a 
written  contract,  if  it  does  not  contradict  or  vary  the  writing. 
(Hersom  v.  Henderam,  21  N.  H.  224;  53  Am.  Rep.  185.) 

In  that  case  there  was  a  bill  of  sale  of  some  horses  contain- 
ing a  receipt  for  the  payment  of  their  price.  In  this  writing 
nothing  was  said  about  a  warranty  of  their  soundness,  and  an 
alleged  parol  contract  of  warranty  was  permitted  to  be  proved 
for  the  reason  that  it  did  not  vary  or  contradict  the  bill  of  sale, 
and  this  was  allowed  notwithstanding  the  parol  warranty  was 
made  before  the  bill  of  sale  was  executed. 

In  the  case  at  bar  the  instrument  marked  "Exhibit  A''  simply 
provides  that  the  certificates  of  stock  were  to  be  deposited  as 
collateral  security  for  the  payment  of  the  two  promissory  notes 
sued  ui)on,  and  that  upon  the  payment  of  the  first  note,  forty- 
five  thousand  shares  should  be  delivered  to  appellant,  and  upon 
the  payment  of  the  balance,  the  remaining  forty  thousand 
.shares  were  to  be  delivered,  and  upon  failure  to  pay  said  notes 
at  maturity  they  were  to  be  delivered  to  the  respondent,  to  be 
held  and  disposed  of  as  collateral  security  for  said  notes.  There 
is  not  one  word  contained  in  this  instrument  in  reference  to  the 
alleged  agreement  that  said  stock  was  to  be  first  exhausted; 
parol  proof  then  of  such  an  agreement  in  nowise  contradicts 
or  varies  said  writing.  Nor  is  there  any  attempt  in  said  instru- 
ment to  contract  about  the  subject-matter  of  said  alleged  parol 
agreement,  there  being  an  entire  omission  of  said  agreement. 
Nothing  whatever  is  said  in  relation  to  the  obligation  of 
respondent  to  first  exhaust  said  collateral  security  before  bring- 
ing his  action  at  law.  It  being  then  wholly  independent  of 
8aid  instrument,  and  in  nowise  contradicting  or  varying  it,  it 
stands  independently  and  may  be  proved  by  parol.  {Allen  v. 
Fink,  4  Mees.  &  W.  140;  2  Parsons  on  Contracts  [6th  ed.],  p. 
553.)  We  concede  that  a  creditor  simply  holding  collateral 
securities  is  not  bound  to  exhaust  said  collateral  before  bring- 
ing his  action  upon  the  original  debt,  in  the  absence  of  any 
agreement  to  do  so.  (2  Randolph  on  Commercial  Paper,  p. 
454;  Dugan  v.  Sprague,  2  Ind.  600;  Rogers  v.  Ward,  8  Allen, 
387;  85  Am.  Dec.  710.) 

Toole  &  Wallace,  for  Respondent 
Vol.  X.— 9. 
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The  appellant  excepted  to  the  action  of  the  court  in  granting 
the  motion  for  judgment  upon  the  pleadings  after  the  second 
amended  answer  had  been  filed,  and  the  ground  and  point  of 
the  exception  was  simply  for  the  reason  'Hhat  the  questions 
raised  in  the  motion  for  judgment  upon  the  pleadings  had  been 
adjudicated  upon  the  motion  of  the  plaiutiif  to  strike  out  cer- 
tain portions  of  the  first  amended  answer  on  the  twenty-third 
day  of  May,  1889."  The  court  on  appeal  will  not  consider 
any  ground  or  reason  for  an  exception  not  assigned  and  pre- 
sented in  the  court  below.     {Belk  v.  Meagher,  104  U.  S.  289.) 

As  to  the  prior  adjudication  of  this  question  we  know  of  no 
principle  of  law  by  which,  if  a  court  had  made  an  erroneous 
ruling  during  some  part  of  the  case,  it  would  not  be  able,  while 
the  case  was  yet  under  its  control  and  jurisdiction,  to  remedy 
the  error  and  make  its  ruling  conform  to  law.  {Newell  v. 
Meymdarff,  9  Mont.  264;  18  Am.  St.  Rep.  746.) 

We  submit  (1)  to  entitle  the  defendant  to  demand  that 
plaintiff  exhaust  collateral  before  suit,  he  must  have  a  special 
contract  to  that  effect.  {Lormer  v.  Baiii,  14  Neb.  178;  Banta, 
V.  Wood,  32  Iowa,  469;  Lichty  v.  McMaHin,  11  Kan.  666; 
Hale  V.  Rider,  6  Cush.  231 ;  Troiier  v.  Q^ockeU,  2  Port.  401 ; 
Taylor  v.  Cheever,  6  Gray,  146;  Randolph  on  Commercial 
Paper,  §§  1677,  1678,  and  §  202.) 

Appellant  admits  this  to  be  the  law.  Nothing  further  on 
this  point  is  needed. 

2.  Appellant  now  seeks  to  assume  that  the  matter  pleaded 
in  the  answer,  as  to  the  collateral,  brings  him  within  the  rule 
of  an  independent  parol  agreement  relating  to  a  different 
matter  from  the  writing,  and  the  only  authority  cited  by  him 
simply  declares  this  general  doctrine  of  the  law,  which  we  do 
not  care  to  dispute.  £ut  this  rule  has  no  application  to  the 
case  at  bar,  and  appellant  recognized  that  the  writing  termed 
"Exhibit  A"  covered  the  entire  subject  when  he  pleaded  a  con- 
struction of  its  language  by  counsel  to  give  the  desired  effect. 
If  the  language  of  the  writing  did  not  comprehend  this  ques- 
tion, why  was  it  necessary  to  plead,  as  given  by  counsel,  a  dif- 
ferent meaning  to  its  words.  It  provided  for  the  deposit  of  the 
stock,  its  delivery  on  payment  in  lots  to  appellant,  and  in  case  of 
non-payment,  for  its  delivery  to  and  sale  by  respondent.    The 
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language,  ''to  be  held  and  disposed  of  as  collateral  security  for 
said  notes/'  is  comprehensive  and  unambiguous.  (Sayward  v. 
SUvens,  3  Gray,  97-102.) 

That  proof  of  a  construction  placed  on  written  words  (hav- 
ing no  uncertain  meaning  themselves)  different  from  their  ordi- 
nary meaning,  is  inadmissible — even  though  it  be  alleged  this 
construction  was  verbally  agreed  on  between  the  parties  them- 
selves at  the  time  of  execution — would  seem  to  be  settled  by 
abundance  of  authorities.  (1  Greenleaf  on  Evidence,  §§  276, 
277,  280,  281;  n.  1,  p.  325;  n.  1,  p.  321;  n.  4,  p.  328;  BuUer  v. 
Gale,  1  Wms.  739 ;  Bigdow  v.  Cdllamore,  5  Gush.  226 ;  Harper 
V.  Gilbert,  5  Gush.  417;  GoodeU  v.  Smith,  9  Gush.  692-694.) 

The  cases  above  cited  are  analogous,  in  fact,  to  the  case  at 
bar,  and  surely  the  solemn  agreement  of  a  party  is  weightier 
than  the  mere  statement  of  an  opinion  in  his  presence  by  his 
counsel,  and  this  is  the  precise  question  asked  by  the  court,  as 
we  understand  it. 

3.  But,  again,  another  question  is  presented.  Here  even 
had  there  been  no  written  agreement  concerning  the  collateral, 
the  notes  sued  on  are  ordinary  promissory  notes,  without  condi- 
tion or  limitation  on  their  faces,  and  the  effect  of  such  a  parol 
agreement  would  be  to  nuike  them  conditional  contracts;  hence, 
had  the  instrument  termed  "Exhibit  A'' never  been  executed, 
this  alleged  parol  agreement  would  be  inadmissible,  because 
it  would  vary  the  terms  of  tlie  notes  themselves  by  attach- 
ing a  condition  about  suit  thereon  not  expressed  on  their 
face.  (1  Greeuleaf  on  Evidence,  n.  6,  p.  326,  and  authorities 
there  cited;  2  Parsons  on  Notes  and  Bills,  p.  604.)  As  the 
notes  themselves,  being  written  instruments,  and  moreover 
recognized  as  certain  contracts  of  the  law  merchant,  may  not 
be  modified  by  parol,  to  permit  a  writing  modifying  them 
to  be  itself  modified  by  parol  would  be  a  mere  evasion  of  the 
rule.  But  here  there  was  an  express  written  agreement.  Ex- 
hibit A,  which  though  admissible  to  control  the  notes,  is  so 
only  because  it  is  a  contemporaneous  writing,  and  therefore 
only  to  the  extent  that  the  plain  meaning  of  the  words  used 
will  allow. 

De  Witt,  J. — The  appellant  urges  that  the  motion  for 
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judgment  on  the  pleadings  was  error,  for  the  reason  that  the 
court  had  theretofore  taken  a  contrary  view  of  the  law  in  deny- 
ing the  motion  to  strike  out  the  new  matter  in  the  first  amended 
answer,  which  former  view  should  constitute  the  law  of  the 
case  on  the  motion  for  judgment  on  the  pleadings.  This  argu- 
ment is  sufficiently  answered  in  that  different  facts  were  pre- 
aented  in  the  second  amended  answer  than  in  the  first.  In  the 
first  a  written  agreement  to  first  exhaust  the  collateral  was 
pleaded.  In  the  second  it  was  not.  In  the  second  amended 
answer,  it  appeared  that  this  agreement  was  by  parol,  and,  as 
respondent  claims,  varying  and  contradicting  the  terms  of  the 
written  instrument.  Exhibit  A.  In  this  view,  the  court,  in 
the  ruling  on  the  motion  to  strike  out,  did  not  establish  any  law 
of  the  case  controlling  its  action  in  the  motion  for  judgment  on 
the  pleadings.  The  second  amended  answer  was  the  pleading 
of  the  case  as  tried.  The  former  one  ceased  to  perform  any 
further  function  as  a  pleading.  {Barber  v.  Reynolds^  33  Cal. 
501.) 

There  is  consequently  no  occasion  here  to  revert  to  the  action 
of  the  court,  and  appellant's  objection  thereto  in  excluding  evi- 
dence under  the  first  amended  answer.  Newell  v.  Meyendorffj 
9  Mont.  254;  18  Am.  St.  Rep.  746,  is  not  in  point.  The 
court,  in  that  case,  examined  a  former  pleading,  which  had 
been  superseded  by  another,  for  one  purpose  only,  and  sought 
to  make  that  purpose  clear  in  the  following  language:  "The 
©Id  answer  in  the  case  at  bar  does  not  *  perform  any  further 
function  as  a  pleading,*  but  we  are  not  precluded  from  examin- 
ing that  answer,  and  the  sustaining  the  demurrer  thereto,  for 

the  purpose  suggested  infra We  at  this  time  refer  to 

that  ruling,  and  review  the  same,  not  as  if  an  appeal  had  been 
taken  therefrom  to  this  court,  but  for  the  purpose  of  ascertain- 
ing whether  the  court  in  such  decision,  together  with  his  latter 
reversal  of  his  position  in  the  same  case,  did  not  deprive  defend- 
ant of  a  substantial  right,  and  exclude  him  from  his  day  in 
court.  If  that  be  true,  defendant  has  a  remedy."  No  such 
porpose,  as  appears  in  Newell  v.  Meyendorffy  imj)els  us,  in  the 
case  now  before  us,  to  review  the  ruling  of  the  court  in  exclud- 
ing evidence  under  a  pleading  which  had  been  superseded  by 
an  amended  one,  on  which  the  case  was  tried. 


1890.]  FiSHEB  t.  Brlscob,  133 

Appellant  claims  a  failure  of  consideration  for  the  notes,  in 
that,  quoting  the  answer,  "the  plaintiff  afterwards  wholly  failed 
to  cause  said  eighty-five  thousand  shares  to  be  transferred  and 
issued  to  this  defendant,  and  said  shares  still  remain  on  tte 
books  of  the  company  in  the  name  of  the  plaintiff;"  but  he 
goes  on  to  admit  "that  the  certificates  representing  said  shares 
were  deposited  as  collateral  security  in  accordance  with  the 
terms  of  said  agreement,"  thus  placing  them  under  the  control 
of  the  defendant,  when  he  paid  the  notes,  as  was  agreed. 

The  last  point  which  we  will  consider  is  the  position  taken 
by  respondent,  in  which  he  was  sustained  by  the  lower  court, 
that  the  alleged  parol  agreement  to  exhaust  the  collateral  before 
seeking  aid  in  an  action  at  law,  is  pleading  that  which  varies 
and  contradicts  the  terms  of  a  written  instrument  by  parol  evi- 
dence.    The  statute  of  this  State  is  as  follows : — 

"Sec.  628.  When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  considered  as  con- 
taining all  those  terms,  and  therefore  there  can  be  between  the 
parties  and  their  representatives  or  successors  in  interest  no  evi- 
dence of  the  terms  of  the  agreement  other  than  the  contents  of 
the  writing,  except" — (The  exceptions  are  not  here  material.) 
Code  Civ.  Proc. 

Appellant  meets  this  situation  with  two  arguments,  which 
we  find  some  difficulty  in  reconciling.  (1)  He  pleads  that  in 
conversation  between  appellant,  respondent,  and  respondent's 
attorney,  the  parties  gave  a  contemporaneous  construction  to 
Exhibit  A,  to  the  effect  that  it  meant  that  the  collateral  should 
be  exhausted  before  an  action  was  commenced,  and  that  such 
contemporaneous  construction  should  now  obtain.  (2)  He 
argues  that  the  parol  agreement  was  independent  and  separate 
from  the  written  instrument,  and  relating  to  different  subject- 
matter,  and  therefore  competent  to  be  proved  separately  and  by 
parol.  If  the  first  position  be  good,  the  second  must  fall,  for 
if  the  parol  agreement  can  be  construed  into  the  written  instru- 
ment, the  former  was  not  independent  and  separate  from  the 
latter.  Again,  if  the  second  position  be  sustained,  the  first  is 
faulty,  for  if  the  parol  agreement  is  separate  and  indej)endent, 
and  relating  to  different  subject-matter,  its  intent  could  not  be 
construed  or  imputed  into  the  written  instrument. 
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We  are  of  opinion  that  the  state  of  facts  here  presented  is  one 
intended  to  be  met  by  the  statute  above  cited.  If  the  agree- 
ment to  exhaust  collateral  before  suit  brought  be  valid  (and  it 
may  be  doubted  whether  it  would  be  a  defense  in  this  action, 
Oreighton  v.  Vanderlip,  1  Mont.  400)  it  must  be  supported  by 
a  consideration.  If  it  be  independent  and  separate  from  the 
written  contract,  and  relating  to  different  subject-matter,  we 
search  in  vain  for  a  consideration,  and  the  agreement  must  be 
void.  It  can  be  sustained  only  on  the  ground  that  its  consider- 
ation is  found  in  the  main  agreement  This  being  concluded, 
it  follows  that  it  was  part  of  the  principal  contract,  and  not 
independent  therefrom.  Further  argument  to  this  effect  is 
found  in  the  fact  that  the  agreement  to  first  exhaust  collateral 
was  written  upon  the  original  notes,  of  which  these  in  action  are 
renewals.  Again,  the  parol  agreement  was  practically  contempo- 
raneous with  the  writings.  The  written  agreement  is  the  notes 
and  the  Exhibit  A  together,  by  which  two  writings  it  appears 
that  the  notes  are  absolute  on  their  face,  with  no  agreement  for 
forbearance  of  suit.  We  cannot  but  conclude  that  the  terms  of 
the  agreement  were  reduced  to  writing  by  the  parties,  by  virtue 
of  the  notes  and  the  Exhibit  A,  and  that  there  can  now  be  no 
evidence  of  those  terms  other  than  the  writings  themselves. 

The  judgment  of  the  District  Court  must  therefore  be  affirmed. 

fiLAKE,  C.  J.,  and  Habwood,  J.,  concur. 


SULLIVAN,   Respondent,   v.   CITY   OF   HELENA, 
Appellant. 

VtjL.cncE— New  tHal— Notice  of  motion.  —  Wliere  a  party  intending  to  moye  for  « 
new  trial  hag,  within  the  ten  days  allowed  by  section  298  of  the  Code  of  CiTil 
Procedare,  filed  a  notice  thereof,  specifying  the  grounds  npon  which  the  motion 
would  be  made,  he  cannot,  after  the  expiration  of  such  time,  file  another  notice 
specifying  the  additional  ground  of  newly  discovered  evidence;  and  such  notice, 
with  the  accompanying  affidayits,  wiU  be  stricken  from  the  statement  upon 
motion. 

KuinciPAL  CoBPOBATioif8~i)arrui^^s.~In  the  case  at  bar  the  plaintiff'  sustained 
injury  from  an  excayation  in  the  street  of  a  city,  incorporated  by  the  legislature 
of  the  Territory  of  Montana,  and  which  had  passed  an  ordinance  assuming  for 
itself  the  care  and  responsibility  of  streets.    The  ii^ury  was  sustained  while 
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Montana  was  a  Territory,  ffeld,  that  as  the  Supreme  Gonrt  of  the  United  States 
had,  before  the  passage  of  such  ordinance,  established  the  principle  of  mnnicipal 
liability  in  decisions  in  similar  cases  arising  in  Territories,  that  these  deciBlons 
were  controlling  npon  the  courts  of  the  Territory  at  the  time  of  the  injury  com- 
plained of,  and  the  city  was  liable  in  damages. 

Appeal  from  First  Judicial  District,  Lewis  and  Clarke  Ckmnty. 

Defendant's  motion  for  a  new  trial  was  overruled  by  Hunt,  J. 

RobL  B.  Smithy  for  Appellant. 

There  is  no  provision  of  the  statute  for  giving  or  serving  a 
notice  of  motion  for  a  new  trial  after  the  expiration  of  ten  days 
from  the  rendition  of  the  verdict  in  a  civil  action,  and  it  is 
incumbent,  when  the  notice  of  motion  for  a  new  trial  is  pre- 
pared, that  it  shall  designate  generally  the  grounds  upon  which 
the  motion  will  be  made.  The  provisions  of  the  statutes  of 
the  several  States,  and  especially  of  Montana,  prescribing  that 
a  notice  of  motion  for  a  new  trial  shall  be  served  within  ten 
days,  are  directory,  and  where,  within  the  time  for  preparing 
and  serving  the  statement,  knowledge  of  evidence  of  such  char- 
acter as  would  show  the  judgment  and  verdict  rendered  in  the 
cause  to  be  improper,  comes  to  the  attention  of  the  moving 
party,  the  court  ought  to  allow  the  motion  for  a  new  trial  to  be 
made.  We  are  unable  to  cite  authority  for  the  amendment  of 
a  notice  of  motion  for  a  new  trial  after  the  ten  days  limited  by 
statute,  and  before  the  expiration  of  the  time  for  the  service  of 
the  statement,  and  have  brought  the  question  to  this  court  for 
settlement  in  the  absence  of  a  statute. 

It  has  always  been  the  duty  of  counties,  townships,  parishes, 
and  cities  and  towns  to  maintain  and  keep  in  repair  bridges  and 
public  highways  within  their  respective  limits,  but  this  duty  is 
a  duty  which  they  owe  to  the  public,  and  for  the  neglect  of 
such  duties  there  is  no  action  provided  for  injuries  sustained ; 
but  the  proper  proceeding  is  by  indictment  in  the  name  of  the 
commonwealth.  This  has  long  been  maintained  as  the  common 
law  of  England  upon  the  duties  and  liabilities  of  counties,  town- 
ships, cities,  and  towns.  (See  Russell  v.  Men  of  Deoony  2  Term 
Eep.  667,  673;  McKinnon  v.  Pmson,  8  Ex.  319,  321;  Bartldt 
V.  Crozier,  17  Johns.  439,  454;  Weet  v.  Brockport,  16  N.  Y. 
161;  Freeholders  of  Sussex  v.  Strader^  18  N.  J.  L.  108;  35 
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Am.  Dec.  530.)  Unless  there  is  a  statute  fixing  apon  cities  and 
towns  a  liability  for  injury  sustained  through  a  neglect  to  per- 
form a  duty  which  they  owe  the  public,  we  contend  that  no  such 
liability  exists  against  the  corporation.  The  duty  imposed  upon 
the  city,  or  upon  the  city  council,  to  keep  in  repair  the  streets 
and  highways  is  no  greater  or  more  binding  than  the  obligations 
imposed  upon  the  county  commissioners.  Some  courts  in  the 
Union  have  made  a  distinction  between  gucm-corporations,  such 
as  counties  and  townships,  and  municipal  corporations,  such  as 
cities  and  towns,  but  the  distinction  that  refers  to  keeping  in 
repair  the  public  highways  and  other  public  duties  imposed 
upon  them,  seems  to  be  a  distinction  without  a  difference. 

The  authorities  holding  that  there  is  a  distinction  between 
the  liability  of  a  city  and  the  liability  of  a  county,  are  cases 
from  the  States  of  New  York,  Illinois,  Alabama,  North  Caro- 
lina, Connecticut,  and  the  Supreme  Court  of  the  United  States. 
Most  of  the  cases  wherein  the  Supreme  Court  of  the  United 
States  has  held  that  the  cities  and  corporations  are  liable  for 
personal  injuries  occasioned  by  the  negligence  of  the  corporate 
authorities,  are  those  cases  which  have  been  carried  to  the 
Supreme  Court  from  the  States  just  mentioned ;  on  the  other 
hand,  a  great  majority  of  our  courts  of  last  resort  and  those 
courts  of  highest  rank  and  standing  in  the  Union,  hold  the 
contrary  views,  claiming,  and  justly  so  it  seems  to  us,  that, 
unless  a  liability  is  fixed  by  statute,  municipal  corporations  are 
the  agencies  of  the  State  in  keeping  in  repair  the  streets  and 
highways  and  other  public  duties  imposed  upon  it  by  a  statute, 
and  that  it  makes  no  difference  if  the  statute  directly  imposes 
upon  it  the  duty  to  keep  in  repair  its  streets  and  public  high- 
ways. {IliU  V.  Boston,  122  Mass.  344;  23  Am.  Rep.  332; 
French  v.  Boston,  129  Mass.  592;  37  Am.  Rep.  393;  Detroit 
V.  Blackeby,  21  Mich.  84;  4  Am.  Rep.  450;  McCuicheon  v. 
Homer,  43  Mich.  483;  38  Am.  Rep.  212;  Freeholders  of  Sussex 
V.  Strader,  18  N.  J.  L.  108;  35  Am.  Dec.  530;  Pray  v.  Mayor 
of  Jersey  City,  32  N.  J.  L.  394 ;  Toum  of  Union  v.  Durkes,  38 
N.  J.  L.  21;  Arhadelphia  v.  Windham,  49  Ark.  139;  4  Am. 
St.  Rep.  32;  Winbigler  v.  Gty  of  Los  Angeles,  45  Cal.  36; 
Tranter  v.  City  of  Sacramento,  61  Cal.  275;  Bamett  v.  Contra 
Costa  County,  67  CaL  78;  Chope  v.  Eureka,  78  Cal.  588;  12 
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Am.  St.  Rep.  113;  Arnold  v.  City  of  San  Jose,  81  Cal.  618; 
Young  v.  CUy  Council  of  Charleston,  20  S.  C.  116;  47  Am.  Rep. 
827;  Cooley  on  Torts,  §  622,  p.  626;  2  Thompson  on  Negli- 
gence, pp.  692,  734,  and  note.)  The  principal  authority  relied 
upon  to  establish  the  liability  of  a  corporation  is  the  case  of 
Barnes  v.  District  of  Colunibiaj  91  U.  S.  640.  This  opinion 
"was  rendered  by  a  bare  majority  of  the  Supreme  Court.  The 
minority  of  opinion  is  based  upon  the  ground  that  the  District 
of  Columbia  was  not  liable  for  any  injury  sustained  on  account 
of  negligence  of  the  corporate  authorities  in  keeping  its  public 
streets  in  repair.  The  case  of  the  Commissioners  of  Laramie 
County  V.  Commissioners  of  Albany  Cov/nty,  92  U.  S.  is  not  in 
point. 

The  mere  assumption  of  a  corporate  capacity  for  the  con- 
venient transaction  of  the  business  of  the  public  by  the  citizens 
of  the  city,  should  not  impose  upon  them  any  greater  burdens 
than  would  be  fixed  by  law  if  they  had  not  voluntarily  assumed 
the  corporate  capacity.  The  corporation  is  created  and  brought 
into  being  for  the  more  convenient  transaction  and  speedy  per- 
formance of  public  duties,  for  the  purpose  of  more  fully  com- 
plying with  the  law  for  the  public  benefit.  To  impose  upon 
such  a  corporation  burdens  and  liabilities  which  cannot  be 
enforced  against  a  county,  is  to  discourage  municipal  corpora- 
tions; whereas  the  policy  of  the  law  has  been  to  encourage  all 
such  incorporations  for  the  reason  that  the  public  duties  enjoined 
upon  them  are  more  carefully  and  expeditiously  performed 
in  the  corporate  capacity  than  when  lefl  to  the  counties  or 
townships. 

The  fact  that  the  city  council  may  have  passed  an  ordinance 
assuming  control  of  the  streets  cannot,  and  does  not  impose  on 
the  city  any  greater  liability  than  is  authorized  by  statute  of 
the  State. 

Kinsley  &  Knowles,  for  Respondent. 

The  first  point  discussed  in  appellant's  brief,  to  wit :  The 
right  to  amend  a  notice  of  motion  for  a  new  trial,  is  so  well 
settled  as  to  need  but  little  consideration,  and  we  think  the 
suggestion  of  the  appellant,  that  he  cannot  find  any  authorities 
to  sustain  his  position,  is  timely.     Upon  this  point  we  refer  to 
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tbe  following  cases:    Oooney  v.  Furlong,  66  Cal.  520;  Lavalle 
V.  SkeUy,  90  N.  Y.  546. 

The  main  proposition  contended  for  by  appellant  in  this  case, 
upon  which  it  relies,  is  a  general  question  of  liability  of  the 
city  of  Helena  in  an  action  for  damages  to  one  traveling  upon 
public  streets  thereof,  by  being  precipitated  into  an  opening  on 
the  public  sidewalk,  left  unguarded  and  unprotected.  In  con- 
sidering the  matter  of  liability  of  corporations,  their  grade, 
uses,  and  sources  of  power  are  to  be  considered.  The  authori- 
ties presented  by  appellant  all  refer  to  a  class  of  corporations 
organized  under  general  laws,  with  limited  powers,  and  of  a 
very  different  character  from  municipal  corporations  generally 
organized  under  special  charter.  For  instance,  the  case  of  Hill 
V.  Boston,  122  Mass.  344;  23  Am.  Rep.  332,  is  a  suit  by  the 
parents  of  a  child  for  an  imperfect  school  structure.  In  Mas- 
sachusetts the  schools  are  under  a  distinct  and  separate  control 
from  all  other  branches  of  municipal  government;  their  affairs 
are  managed  by  members  elected  directly  from  the  people, 
in  no  way  responsible  to  the  city  government,  and  having 
exclusive  control  of  school  property.  These  reasons  apply 
equally  well  to  the  case  of  French  v.  Boston,  129  Mass.  592; 
37  Am.  Rep.  393.  The  opinion  in  the  case  of  Detroit  v. 
Blaekeby,  21  Mich.  84;  4  Am.  Rep.  450,  was  rendered  by  a 
divided  court.  Judge  Cooley,  one  of  the  most  celebrated 
writers  on  negligence  and  torts,  writes  an  able  and  dissent- 
ing opinion,  which,  as  he  says,  "is  in  line  with  the  general 
current  of  authority  in  the  United  States."  The  California 
cases  referred  to,  upon  careful  inspection,  will  be  found  sub- 
ject to  the  same  criticisms  as  the  Massachusetts  cases,  their 
main  point  being  that  the  cities  and  towns  referred  to  are 
classified  as  "counties  and  New  England  towns,"  with  only 
prescribed  rights,  and  consequently,  prescribed  liability.  Fol- 
lowing these  California  cases  through,  it  will  be  found  that 
that  court  stands  three  to  four  in  favor  of  reversing  the  de- 
cisions made  by  it. 

It  must  be  remembered  that  the  city  of  Helena  is  the  defend- 
ant in  this  action.  It  exists  by  a  special  charter,  enacted  for  its 
sole  benefit,  that  the  same  was  submitted  to  the  people^  and  by 
them  accepted* 
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The  ordinances  in  question  were  passed  and  are  in  force 
as  their  interpretation  of  their  rights,  duties,  and  responsibili- 
ties. The  care  and  responsibility  of  the  sidewalk  where  this 
accident  occurred  was  assumed  by  the  city  of  Helena,  for  the 
purpose  of  this  hearing.  It  is  presumed  that  the  abutter  com- 
plied with  the  ordinance  of  the  city,  and  had  a  permit;  that 
the  city  has  his  bond  or  agreement  to  save  it  harmless  from  all 
costs  and  damages.  By  ordinance  46  the  city  assumed  to  and 
did  authorize  the  excavation,  and  designated  what  safeguards 
were  required  with  "due  regard  to  the  public  safety.^'  Having 
done  this,  and  secured  the  agreement  or  bond  to  save  the  city 
harmless,  it  assumed  the  responsibility,  so  far  as  this  plaintiff 
was  concerned,  of  maintaining  the  sidewalk  in  a  safe  condition. 
It  is  now  estopped  from  denying  either  its  authority  to  so  act^ 
or  its  liability  for  damages  occurring  by  reason  of  the  accident 
set  out  in  the  pleadings  herein;  either  upon  the  ground  of  the 
abutter's  liability  or  its  own  exemption. 

The  different  classes  of  corporations  referred  to  in  the  vari- 
ous decisions  are  very  clearly  set  forth  in  1  Dillon  on  Municipal 
Corporations,  chapter  11,  sections  10,  10  a.  Generally,  upon 
the  question  involved  we  submit  the  following  authorities :  2 
Dillon  on  Municipal  Corporations,  §§  761,  762,  763,  778,  789, 
790,  791 ;  Barnes  v.  District  of  Columbia,  91  U.  S.  540,  and 
authorities  therein  quoted;  Hutson  v.  Mayor,  9  N.  Y.  163;  69 
Am.  Dec.  526. 

Having  assumed  control  and  management  of  the  street  and 
sidewalk  mentioned  in  this  action,  they  are  estopped  from  now 
denying  their  authority  so  to  do.  (Daniels  v.  Teamey,  102 
U.  8.  415;  Gose  v.  Olenwood  Cemetery,  107  U.  8.  466;  New 
York  (My  v.  Sh^ield,  4  Wall.  189;  Randolph  Co.  v.  Post,  93 
U.  8.  502.) 

Blake,  C.  J. — The  respondent  recovered  a  judgment  for 
damages  for  personal  injuries  which  he  sustained  by  reason  of 
an  excavation  in  a  street  within  the  city  of  Helena.  The 
motion  of  the  appellant  for  a  new  trial  was  overruled,  and  this 
action  of  the  court  below  must  be  examined. 

A  question  of  practice  will  be  considered  before  we  inquire 
into  the  merits  of  the  case.    The  appellant  filed  May  21,  1890, 
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a  Dotice  of  its  iutention  to  move  for  a  new  trial^  and  the  motion 
and  statement  therefor  were  filed  June  30,  1890.  Another 
notice  was  served  June  25,  1890,  upon  the  respondent,  stating 
"  that  in  addition  to  the  causes  specified  in  the  notice  of  motion 
for  a  new  trial  heretofore  given  in  this  cause,  said  motion  will 
also  be  based  upon  the  affidavit  of  newly  discovered  evidence 
in  said  cause,  and  which  was  and  is  material  to  the  issue  in  said 

cause "     Afterwards  the  court  granted  the  motion  of 

the  respondent  to  strike  from  the  statement  the  last  notice  and 
accompanying  affidavits,  and  refused  to  consider  them.  It  is 
shown  by  the  record  that  the  matter  constituting  this  new 
ground  was  not  known  to  the  appellant  at  the  time  when  the 
original  motion  was  prepared.  There  is  a  radical  difference 
between  the  provisions  of  the  Criminal  Practice  Act  and  the 
Code  of  Civil  Procedure,  which  govern  the  subject.  The  appli- 
cation for  a  new  trial  in  criminal  causes,  upon  the  ground  of 
newly  discovered  evidence,  shall  be  made  upon  motion,  and 
written  notice  thereof  "must  be  filed  within  thirty  days  after 
the  discovery  of  the  facts  upon  wliich  the  party  relies." 
(Comp.  Stats,  third  div.  §  355.)  The  Code  of  Civil  Procedure 
provides  that  "the  party  intending  to  move  for  a  new  trial 
must,  within  ten  days  after  the  verdict  of  the  jury,  ....  file 
with  the  clerk  and  serve  upon  the  adverse  party  a  notice  of  his 
intention,  designating  the  grounds  upon  which  the  motion  will 

be  made "     (Code  Civ.  Proc.  §  298.)     The  application 

for  a  new  trial  in  civil  cases  for  the  cause  of  newly  discovered 
evidence  must  be  made  upon  affidavits,  but  there  is  no  provision 
for  the  filing  of  the  notice  thereof  after  the  discovery  of  the  facta. 

The  statutes  of  the  States  of  California  and  New  York, 
which  are  similar  to  the  Code  of  Civil  Procedure  of  this  State, 
suprtty  have  been  construed  by  their  courts  to  prohibit  the  exten- 
sion of  this  period  of  time,  or  the  allowance  of  amendments  to 
the  motion  or  notice  after  its  expiration.  (Bear  River  &  A,  TF. 
&  M.  Co.  V.  Boles,  24  Cal.  354;  Ellsassar  v.  Hunter,  26  Cal. 
279;  (honey  v.  Furlong,  66  Cal.  520;  Lavalle  v.  Skelly,  90 
N.  Y.  546.)  These  authorities  conform  to  the  intention  of  the 
legislature,  and  require  us  to  uphold  the  ruling  of  the  court 
below  in  this  respect. 

The  merits  of  the  controversy  depend  upon  one  proposition. 
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It  is  conceded  that  the  place  where  the  respondent  received  his 
injuries  was  within  the  boundaries  of  the  city  of  Helena^  which 
has  been  legally  incorporated  under  the  statutes  of  the  Terri- 
tory of  Montana.  It  is  also  admitted  that  there  is  no  law 
which  expressly  makes  municipal  corporations  of  this  character 
responsible  in  damages  to  persons  who  may  be  injured  by  defects 
in  their  streets.  The  legislative  assembly  has  conferred  upon 
the  city  council  of  Helena  the  authority  "to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into 
execution  powers  specified"  in  the  charter,  section  33.  The 
city  council  is  empowered  by  the  legislature  "to  lay  out,  open, 
change,  widen,  or  extend  streets,  lanes,  alleys,  sewers,  parks, 
squares,  or  other  public  grounds,  and  to  grade,  pave,  improve, 
repair,  or  discontinue  the  same,  or  any  part  thereof;  to  estab- 
lish and  open  drains,  canals,  or  sewers;  or  alter,  widen,  or 
straighten  water  courses;  to  make,  alter,  widen,  or  otherwise 
keep  in  repair,  vacate,  or  discontinue  sidewalks  or  crosswalks; 
to  prevent  the  encumbering  of  streets,  sidewalks,  crosswalks, 
and  alleys,  with  carriages,  carts,  wagons,  sleighs,  sleds,  lumber, 
firewood,  or  other  obstacles  or  materials;  to  prevent  horse- 
racing,  or  immoderate  riding  or  driving  in  the  streets  or  public 
places  of  the  city;  to  prevent  the  riding  or  driving  of  animals 
or  the  drawing  of  vehicles  of  any  kind  on  the  sidewalks,  or 
the  doing  of  any  damage  to  such  sidewalk ;  to  require  the 
owners  or  occupants  of  lots  or  buildings  to  remove  snow,  dirt, 
rubbish,  or  other  obstruction  or  material  from  the  sidewalks 
adjacent  thereto,  and  in  default  thereof  to  authorize  the  removal 
thereof,  at  the  expense  of  such  owner  or  occupant."  Amend- 
ment, approved  March  12,  1885,  section  9. 

The  following  ordinances  were  in  force  at  the  times  when  the 
respondent  received  the  injuries  which  are  described  in  the  plead- 
ings: "Sec.  1.  That  said  city  of  Helena  hereby  assumes  for 
itself  the  care  and  responsibility  of  streets,  avenues,  and  alleys 
only  of  that  portion  within  the  corporate  limits  which  was 
originally  entered  by  the  probate  judge  of  Lewis  and  Clarke 
County,  Montana,  as  trustee  for  the  occupants,  as  the  Helena 
townsite,  and  exclusive  of  all  portions  thereof  deeded  by  said 
probate  judge  in  block  to  private  claimants,  and  by  them  platted 
as' additions  to  Helena."  (Ordinance  No.  21.)  "Sec.  5.     No 
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person  or  corporation  shall  dig  or  excavate  within,  through,  or 
under  any  street,  alley,  gutter,  curb,  sidewalk,  or  public  place 
in  this  city,  for  any  purpose,  without  first  obtaining  a  permit 
from  the  committee  on  building  permits.  The  applicant  for 
such  permit  shall  state  the  exact  location,  dimensions,  and  pur- 
poses of  such  digging  or  excavation.  The  committee  shall 
thereupon  inspect  the  locality,  and  if  they  deem  proper,  issue  a 
permit  authorizing  such  digging  or  excavation  to  be  done  in 
such  successive  portions  within  such  limits  of  time,  and  with 
such  safeguards  as  they  may  designate,  with  a  due  regard  to 
the  public  convenience,  and  the  public  safety."  (  Ordinance  No. 
46.)  The  tenth  and  eleventh  sections  of  said  ordinance  No.  46, 
are  as  follows:  "Sec.  10.  Permits  provided  for  in  this  ordi- 
nance, shall  only  be  issued  upon  the  application  of  the  owner 
or  authorized  agents  of  the  owners  of  the  property  to  be  built 
upon  or  on  account  of  which  the  digging  or  excavation  is  to  be 
made.  Every  application  shall  contain  an  agreement  to  save 
the  city  harmless  from  all  costs  and  damages  which  may  accrue 
by  reason  of  such  use,  occupation,  digging,  or  excavation,  as 
the  case  may  be."  "Sec.  11.  No  person  shall,  by  his  own 
hand,  or  by  another  under  his  direction,  dig  up,  remove,  or 
loosen,  take,  or  carry  away,  any  stone,  plank,  brick,  lumber, 
block,  earth,  sand,  gravel,  or  any  other  material  composing  any 
street,  avenue,  alley,  sidewalk,  crossing,  or  public  ground, 
whether  the  same  be  free  and  loosened  or  not,  without  obtain- 
ing a  permit  from  the  committee  on  building  permits," 

It  appears  that  the  ordinances  of  the  city  of  Helena  have 
been  complied  with,  and  that  the  party  who  caused  the  excava- 
tion complained  of  to  be  made,  obtained  from  the  committee  on 
building  permits  the  authority  to  do  the  work. 

It  is  contended  on  behalf  of  the  appellant  that  there  is  no 
law  which  allows  the  respondent  to  maintain  this  action.  The 
authorities  relating  to  the  matter  are  numerous  and  conflicting, 
and  cannot  be  critically  examined  and  compared  in  this  opinion. 
This  question  has  not  been  passed  upon  by  the  Supreme  Court 
ot  the  Territory  or  State,  and  we  are  called  upon  to  lay  down 
the  rule  which  shall  control  similar  controversies  in  the  absence 
of  legislative  enactment.  We  will  state  in  a  general  way  the 
views  of  the  courts  in  order  that  the  points  of  difference  may 
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be  understood.  In  Barnes  v.  Distrid  of  Colwmbiay  91  U.  S. 
540^  Mr.  Justice  Hunt,  for  the  court,  refers  to  certain  cases, 
which  hold  that  a  municipal  corporation  is  not  liable  to  an 
individual  for  an  injury  resulting  from  negligence  in  the  con- 
struction of  a  work  which  it  had  authorized,  and  says :  ''  The 
authorities  establishing  the  contrary  doctrine  that  a  city  is 
responsible  for  its  mere  negligence,  are  so  numerous  and  so  well 
considered,  that  the  law  must  be  deemed  to  be  settled  in  accord- 
ance with  them."  This  declaration  is  followed  by  a  citation  of 
the  English  and  American  cases,  which  includes  the  decisions 
of  the  highest  courts  of  the  States  of  Alabama,  Connecticut, 
Illinois,  Maryland,  New  York,  North  Carolina,  Ohio,  Pennysl- 
vania,  Virginia,  and  Wisconsin.  Since  the  publication  of  the 
opinion  in  Barnes  v.  District  of  Chlumbiay  supra,  the  appellate 
courts  of  other  States  have  announced  the  same  doctrine. 
There  is,  however,  authority  of  eminent  respectability  in  sup- 
port of  the  opposite  view.  {HiU  v.  Boston,  122  Mass.  844;  23 
Am.  Rep.  332;  Detroit  v.  Blackeby,  21  Mich.  84;  4  Am.  Rep. 
450;  Arkadelphia  v.  Windham,  49  Ark.  139;  4  Am.  St.  Rep. 
32 ;  Fray  v.  Mayor  of  Jersey  City,  32  N.  J.  L.  394 ;  Arnold  v. 
San  Jose,  81  Cal.  618;  Young  v.  Oiarleston,  20  S.  C.  116;  47 
Am.  Rep.  827.)  These  cases  contain  reviews  of  great  ability 
and  research  of  authorities,  and  maintain  that  the  appellant  is 
not  liable  in  the  case  at  bar. 

We  have  already  intimated  that  we  do  not  intend  to  enter 
upon  the  difficult  task  of  pursuing  an  independent  investigation 
and  ascertaining  the  true  principle  of  law,  and  determining  the 
effect  of  statutes  upon  decisions.  Our  opinion  is  controlled  by 
an  important  consideration  of  another  nature.  At  the  Decem- 
ber term,  1862,  and  prior  to  the  organization  of  the  Territory 
of  Montana,  the  Supreme  Court  of  the  United  States  in 
Nebraska  (My  v.  Campbell,  2  Black,  590,  heard  a  case  which 
arase  in  the  Territory  of  Nebraska.  Mr.  Justice  Nelson  in  the 
opinion  said:  "The  law  is  well  settled  in  respect  to  public 
municipal  corporations,  upon  which  the  duty  is  imposed  to  con- 
struct and  repair,  or  to  keep  in  repair  streets  or  bridges,  and 
upon  which  is  also  conferred  the  means  of  accomplishing  such 
duty,  that  they  are  liable  for  any  special  damage  arising  out  of 
neglect  in  keeping  the  same  in  proper  condition.     The  principle 
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was  fully  considered  at  the  last  term  in  the  case  of  Weightman 
V.  Corporation  of  Washington,  1  Black,  39,  51,  52,  53,  where 
all  the  authorities  will  be  found  collected  and  examined."  It 
is  also  stated  in  the  opinion  that  'Hhe  suit  was  brought  in  the 
court  below  by  Campbell  against  the  city  to  recover  damages 
for  injuries  received  by  reason  of  a  defective  bridge  in  one  of 
the  streets  in  the  city."  The  case  of  Nebraska  CUy  v.  Camp- 
bell, supra,  was  approved  in  Barnes  v.  Distnct  oj  Columbia, 
supra,  at  the  October  term,  1875.  This  was  an  action  for 
damages  to  the  person  "  in  consequence  of  the  defective  condi- 
tion of  one  of  the  streets  of  the  city  of  Washington."  In 
District  of  Columbia  v.  Woodbury,  136  U.  S.  450,  the  plaintiff 
sustained  personal  injuries  by  falling  into  a  hole  while  he  was 
passing  on  the  sidewalk  of  a  street  in  the  city  of  Washington. 
In  the  opinion  of  the  court,  Mr.  Justice  Harlan  says:  "With- 
out further  discussion,  we  adjudge,  upon  the  authority  of 
Barnes  v.  Distiict  of  Columbia,  that  the  District  is  liable  for 
such  negligence  upon  the  part  of  its  officers  as  is  charged  in  the 
plaintiff's  declaration.  That  case  was  determined  in  1875^ 
and  has  never  been  questioned  by  any  subsequent  decision  in 
this  court.  On  the  contrary,  its  authority  was  recognized  in 
Broum  v.  District  of  Columbia,  127  U.  S.  579,  586,  and  the 
principles  announced  in  it  were  applied  in  District  of  Columbia 
v.  McEUigott,  117  U.  S.  621.  If  the  rule  announced  in  the 
Barnes  Case  is  not  satisfactory  to  Congress,  it  can  be  abrogated 
by  statute." 

The  city  of  Helena  was  incorporated  by  an  act  of  the  legis- 
lative assembly  of  the  Territory  of  Montana,  which  was  approved 
February  22,  1881.  The  respondent  was  injured  August  29, 
1888,  and  filed  December  22, 1888,  his  complaint  in  this  action. 
During  these  times,  the  decisions  of  Nebraska  CUy  v.  Campbell, 
supra,  and  Barnes  v.  District  of  Columbia,  supra,  were  binding 
upon  the  courts  of  the  Territory.  With  full  knowledge  of  the 
legal  consequences  of  the  proceedings,  it  was  duly  ordained  that 
"said  city  of  Helena  hereby  assumes  for  itself  the  care  and 
responsibility  of  streets,  avenues,  and  alleys."  The  liability, 
which  had  been  accurately  defined,  has  not  been  restricted  by 
the  legislative  department,  and  we  can  presume  that  the  rule 
stated  by  the  Supreme  Court  of  the  United  States  was  satisfao- 


1890.]  SuLUVAN  V.  City  op  Helena*  146 

tory.  We  think  ifc  is  our  datj  under  these  conditions  to  adhere 
to  the  doctrine  which  has  been  recognized  upward  of  twenty- 
five  years  within  the  confines  of  Montana^  and  seems  to  be 
upheld  by  the  weight  of  modern  authority.  Judge  Dillon  in 
the  last  edition  of  his  valuable  treatise  on  Municipal  Corpora- 
tions states  these  deductions:  ''In  reference  to  this  subject,  it 
may  be  remarked  that  there  is  undoubtedly  some  difiBcuIty  iii 
defining  the  logical  ground  on  which  to  base  the  doctrine  of  the 
implied  liability  of  municipal  corporations  proper  for  defective 
streets^  when  such  liability  is  denied  as  respects  counties  and 
towns  without  special  charters.  There  is  also  some  apparent, 
if  not  real  difficulty  in  holding  that  such  a  liability  exists  on  the 
part  of  municipal  corporations  in  reference  to  streets,  without 
extending  it  to  other  duties  which  are  everywhere  conceded  not 
to  give  a  private  action  for  their  neglect.  The  courts  which 
hold  the  doctrine  in  question  also  differ  as  to  the  reasons  on 
which  it  rests.  Notwithstanding  this,  it  will  be  found,  we 
thiuk,  upon  a  careful  examination  of  the  cases  referred  to  in 
the  preceding  section,  that  ihey  do  establish  the  rule  therein  laid 
dovon  as  respects  municipal  corporations  proper,  and  that  Mr. 
Justice  Hunt  is  quite  right  in  saying  that,  whatever  may  be 
the  true  reason  for  the  rule  'the  law  in  this  country  must  be 
deemed  to  be  settled  in  accordance  with  them/  It  will  also  be- 
found,  we  are  quite  sure,  that  the  doctrine  of  such  a  liability  on< 
the  part  of  municipal  corporations,  organized  under  speciaL 
charters  or  under  general  incorporation  acts,  exists  in  the  States- 
very  generally  and  is  not  confined  to  the  States  of  New  York: 
and  Illinois.  The  doctrine  works  well  and  is  just,  since  no- 
stimulus  to  the  performance  of  duty  is  more  effectual  than  the 
wholesome  fear  of  the  verdict  of  a  jury  for  damages."  (Vol.  2 
[4th  ed.],  §  1023.  See,  also,  Cooley  on  Torts,  625;  Bishop's 
Non-Cont.  Law,  §§  750,  757;  Shearman  &  Redfield  on  Negli- 
gence [4th  ed.],  §  289.) 

The  judgment  is  affirmed  with  costs, 

Habwood^  J.,  and  Be  Witt,  J.,  concur. 
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McCUNE,  Respondent,  v.  THE  TOWN  OF  MISSOULA, 

Appellant. 

See  syllabus  and  opinion  in  tlie  case  of  Sullivan  v.  City  of 
Helena,  ante,  page  134. 

Appeal  from  FouHh  Judicial  Didridtj  Missoula  Oownty. 

The  judgment  was  rendered  for  the  plaintiff  below  by 
Marshall,  J. 

^    Walter  if.  Bickford,  for  Appellant. 

Counsel  cited,  in  addition  to  the  authorities  found  in  appel- 
lant's brief  in  Sullivan  v.  CUy  of  Helena^  the  following  cases: 
Upon  the  question  of  oommon-law  liability,  2  Dillon  on  Muni- 
cipal Corporations  (3d  ed.),  §  997,  and  cases  cited  in  note  1 ; 
Mower  V.  Inhabitants  of  Leicester ,  9  Mass.  249 ;  6  Am.  Dec.  63. 
Statutory  liability,  Sherboume  v.  YiAa  County ^  21  Cal.  113; 
81  Am.  Dec.  151;  Huffman  v.  San  Joaquin  County,  21  Cal. 
427;  Crotoell  v.  Sonoma  County y  25  Cal.  313;  Maxmilian  v. 
Mayor,  62  N.  Y.  160;  20  Am.  Rep.  468.  No  distinction 
between  liability  of  cities,  towns,  and  counties,  Eastman  v. 
Meredith,  36  N.  H.  284;  72  Am.  Dec.  302;  Oiidsey  v.  Cant<m^ 
17  Conn.  475;  Browning  v.  Springfield,  17  111.  143;  63  Am. 
Dec.  345;  Bigelow  v.  Randolph,  14  Gray,  541;  Morey  v.  Toion 
of  Newfane,  8  Barb.  652.  In  general  upon  the  proposition 
involved,  Livermore  v.  Board  etc.  31  N.  J.  L.  508;  Q>oley  v. 
Freeholders  etc.  27  N.  J.  L.  415;  Condiot  v.  Jersey  City,  46 
N.  J.  L.  157;  Gruhe  v.  CUy  of  St.  Paul,  34  Minn.  402;  Bryant 
V.  aty  of  St.  Paul,  33  Minn.  289;  63  Am.  Rep.  31.  See,  also, 
Boyd  V.  Insurance  Patrol  etc.  16  Am.  and  Eng.  Corp.  Cases, 
466,  and  note  on  page  473;  Kidder  v.  Dunstable,  73  Mass.  104; 
Shepherd  v.  Chelsea,  86  Mass.  113;  Rowell  v.  QUy  of  Lowell,  73 
Mass.  100;  66  Am.  Dec.  464.  If  the  action  should  be  based 
upon  the  negligence  of  the  officers  of  the  municipal  corporation 
it  could  not  be  maintained.  {Faulkner  v.  City  of  Aurora,  85 
Ind.  130;  44  Am.  Rep.  1;  Ready  v.  Mayor,  6  Ala.  327; 
BuUrick  v.  City  of  Lowell,  83  Mass.  [1  Allen]  172;  79  Am. 
Dec  721;  Gr^n  v.  May(yr,  9  N.  Y.  456;  61  Am.  Dec.  700; 
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Leoy  V.  Mayor ^  1  Sand.  465;  SehuUz  v.  OKy  of  MUwauhee,  49 
Wis.  254;  35  Am.  Rep.  779;  Ogg  v.  City  of  Lansing y  35  Iowa, 
495 ;  14  Am.  Rep.  499 ;  Prather  v.  CUy  of  Lexington^  1  Mod.  B, 
659;  56  Am.  Dec.  585;  Hafford  v.  New  Bedford^  82  Mass.  297; 
MioU  V.  Philadelphia,  75  Pa.  St.  347;  15  Am.  Rep.  591.) 

Frank  H.  Woody y  for  Respondent 

Connsel  cited,  in  addition  to  the  authorities  found  in  respond- 
ent's brief  m  Sullivan  v.  CUy  of  Hdena,  the  following  cases : 
Emndon  v.  Ounn,  99  U.  S.  660;  Chicago  v.  Rabbins,  2  Black, 
418;  SL  Pavi  Water  Co.  v.  Warty  16  Wall.  566;  Cleveland  v. 
Kingy  132  U.  S.  295;  Bobbins  v.  Chicago^  4  Wall.  657;  Osage 
CUy  V.  Larkiny  40  Kan.  206;  10  Am.  St.  Rep.  186;  Davis  v. 
Giy  of  OrawfordsvUley  119  Ind.  1;  12  Am.  St.  Rep.  361;  2 
Dillon  on  Municipal  Corporations  (3d  ed.),  §§  996,  998,  1012, 
1014,  1017,  1018;  Weightman  v.  Corporation  of  Washington,  1 
Black,  39,  and  authorities  cited  therein. 

Blake,  C.  J. — Upon  the  authority  of  Sullivan  v.  CUy  of 
Helena,  ante,  page  134,  the  judgment  is  affirmed  with  costs. 

Habwood,  J.,  and  Db  Witt,  J.,  concur. 


IN  RE  DURBON. 


OomrrrnrnoHAL  "Lkir^  Prosecution  hy  in/onjiatton.— The  proylsion  of  the  Constl- 
tntioti  relating  to  prosecation  by  information  is  not  Belf-exeouting,  and  in  the 
absence  of  legislation  defining  the  procedure,  a  trial  and  conviction  npon  infor- 
mation ia  without  process  of  law.    {State  y.  Ah  Jim,  9  Mont.  167«  affirmed.) 

Original  proceeding.     Habeas  corpus. 

8.  A,  Balliety  for  Petitioner. 

Henri  J.  Haskelly  Attorney-General,  for  the  State. 

Db  "Witt,  J. — On  Deceml)er  18,  1889,  the  petitioner  was 
convicted  of  the  felony  of  burglary,  in  the  Eighth  Judicial 
District  Court  in  and  for  Fergus  County,  He  was  sentenced 
to  imprisonment  in  the  penitentiary,  from  which  he  now  seeks 
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a  discharge^  on  tbe  groand  that  he  was  presented  and  tried  on 
information^  and  not  bj  indictment.  These  facts  appear  by  the 
return  upon  the  writ  of  certiorari  issued  in  aid  of  the  writ  of 
habeas  corpus. 

The  State  was  admitted  to  the  Union  November  8,  1889,  on 
which  date  the  Constitution  went  into  effect.  The  Constitution 
provides  that  "all  criminal  actions  in  the  District  Court,  except 
those  on  appeal,  shall  be  prosecuted  by  information  after  exami- 
nation and  commitment  by  a  magistrate,  or  after  leave  granted 
by  the  court,  or  shall  be  prosecuted  by  indictment  without  such 
examination  or  commitment,  or  without  such  leave  of  the  court." 
There  are  further  provisions  as  to  the  constitution  of  the  grand 
jury.  At  the  time  the  case  before  us  was  tried,  the  legislature 
of  the  State  had  not  met,  and  there  was  no  legislation  in  aid 
of  the  Constitution  in  any  manner  defining  the  procedure  by 
information,  which  procedure,  as  set  forth  in  the  Constitution, 
was  unknown  in  the  criminal  practice  of  the  late  Territory. 

It  is  a  matter  of  common  knowledge,  that  difference  of  opin- 
ion existed  among  the  district  judges  and  the  profession,  as  to 
whether  the  provisions  in  regard  to  information  were  self-exe- 
cuting, or  whether  they  required  legislation.  In  this  transition 
period  the  case  now  before  us  appears  to  have  been  tritd. 
Afterwards,  on  January  14,  1890,  the  case  of  State  v.  Ah  Jim^ 
9  Mont.  167,  was  decided  in  this  court,  in  which  it  was  held 
that  a  prosecution  by  information  for  a  felony  could  not  be  !iad, 
until  legislation  had  set  in  motion  the  provisions  of  the  Con- 
stitution. It  follows  that  the  petitioner  was,  therefore,  not 
tried  by  process  of  law;  that  his  imprisonment  under  the  com- 
mitment before  us  is  illegal,  and  that  he  must  be  discharged. 

It  appears  by  statement  of  counsel  for  the  State,  assented 
to  by  petitioner's  counsel,  that  petitioner  is  confined  in  the  peni- 
tentiary, also,  upon  another  commitment,  upon  a  sentence  on 
conviction  for  an  offense  other  than  the  one  set  forth  in  the  ]>oti- 
tion  and  return.  It  is  ordered  that  he  be  discharged  from 
imprisonment  under  the  commitment  in  the  case  before  us,  hut 
that  this  discharge  shall  in  no  way  affect  his  imprisonment  upon 
any  commitment  not  before  this  court  on  this  petition. 

Blake,  C.  J.,  and  Habwood^  J.^  concur. 


1890.1    Gardner  v.  First  Nat.  Bane  of  Billings.       149 

GARDNER,  Administrator,  Appellant,  v.  FIRST 
NATIONAL  BANK  OF  BILLINGS,  Respondent. 

TowEBB—^anks  and  Banking,— kuihoriij  given  to  a  bank  by  ooe  who  has  bor- 
rowed money  from  it  on  certain  notes,  to  apply  depoeita,  thereafter  to  be  made* 
niKjn  Buoh  notes  before  their  maturity  at  the  option  of  the  bank,  is  a  naked 
power  not  ooapled  with  an  interest,  and  therefore  cannot  be  exercised  by  the 
bank  after  notice  of  the  death  of  the  depositor. 

BA2YX8  AMD  Bankimo— Zt«n — Pleading.— In  an  action  against  a  bank  to  recover 
money  of  a  depositor  which  has  been  applied  by  the  bank  npon  the  payment  of 
certain  notes,  the  defense  of  a  banker's  lien  cannot  be  raised  where  such  notea 
were  not  matored,  and  the  defense  waa  not  made  in  the  pleadings. 

Appeal  from  Seventh  Judicial  Distridy  Yellowatone  County. 

The  cause  was  tried  before  Milburn,  J.,  upon  an  agreed 
statement  of  facts.     The  defendant  had  judgment  below* 

Statement  of  facts^  prepared  by  the  judge  delivering  the 
opinion. 

The  case  was  tried  upon  an  agreed  statement  of  facts,  which, 
with  the  admissions  of  the  pleadings,  are  as  follows :  On  August 
18,  1887,  J.  W.  Story  and  one  Jackson  made  a  joint  note  to 
respondent,  the  bank,  for  $1,000,  and  also  a  note  with  one 
Severance  for  $1,200  to  the  bank,  each  at  sixty  days.  Tliat  on 
these  notes  Story  borrowed  $2,200  from  the  bank.  That  at  the 
time  of  the  loan.  Story  stated  to  the  bank  that  he  would  send  to 
them  from  time  to  time  deposits  to  meet  the  notes,  and  instructed 
the  bank  that  they  might  apply  such  deposits  towards  the  pay- 
ment of  the  notes,  and  that  such  deposits  might  be  so  applied 
before  the  maturity  of  the  notes,  if  the  bank  desired.  The  notes 
drew  interest  at  one  and  one-fourth  per  cent  per  month.  .  The 
deposits  drew  none.  Story  died  September  12,  1887,  and  Sep- 
tember 29th,  plaintiff  became  the  administrator  of  his  estate. 
On  the  date  of  his  death,  September  12th,  Story  had  on  deposit 
with  the  bank  $1,161.68,  sent  to  the  bank  as  aforesaid,  and 
which  had  not  been  applied  by  the  bank  to  the  payment  of  the 
notes.  That  prior  to  September  17,  1887,  the  bank  had  notice 
of  Story's  death.  That  on  that  day  the  cashier  of  the  bank, 
on  a  check  signed  for  Story  by  himself,  drew  said  money  so  on 
deposit,  and  applied  the  same  to  the  payment  of  the  said  notes. 
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and  this  before  the  notes  were  due.  On  October  14,  1887, 
plaintiff,  as  administrator,  demanded  from  the  bank  said 
money,  which  was  refused.  The  pleadings  in  the  case  were 
filed  afler  the  notes  became  due.  The  bank  has  never  pre- 
sented said  notes  for  allowance  to  the  administrator.  The 
plaintiff,  administrator,  sues  the  bank  for  $1,161.68,  the  amount 
of  money  on  deposit  with  the  bank  at  the  death  of  his  intes- 
tate. The  defendant  denies  the  indebtedness,  and  its  defense  is 
its  application  of  the  money  upon  the  notes,  in  pursuance  to 
the  instructions  of  the  deceased  in  his  lifetime. 

W.  A.  Burleigh,  John  Itnlder,  and  Jf.  J.  lAdddl,  for  Appellant. 

The  defendant's  cashier  was  appointed  the  agent  of  the 
deceased  to  make  the  applications  of  the  deposits  to  the  credit 
of  the  notes;  but  this  duty  was  not  to  be  exercised  by  him 
unless  the  defendant  saw  fit  to  do  so.  It  appears  that  Mund, 
the  cashier,  with  full  knowledge  of  the  death  of  the  deceased, 
drew  out  by  check,  signed  in  Story's  name,  the  funds  on  deposit 
after  his  agency  or  authority  to  act  in  that  respect  had  entirely 
ceased.  If,  in  order  to  carry  out  the  application  of  the  deposits 
to  the  credit  of  the  notes,  it  becomes  necessary  to  do  it  through 
the  agency  of  Mund,  the  cashier,  as  the  representative  or  agent 
of  Story,  then  Mund's  acts  are  null  and  void ;  for  the  death 
of  his  principal,  upon  reason  and  authority,  terminated  the 
agency  or  power  conferred.  As  far  as  Mund  is  concerned  it 
was  not  even  an  agency  coupled  with  an  interest.  (Story  on 
Agency,  §  488;  Travers  v.  Orane,  15  Cal.  12;  Ferris  v.  Irving, 
28  Cal.  645.)  The  bank  knew  of  Mund's  authority,  for  he 
was  the  agent  of  the  bank,  as  well  as  the  mandatary  of  the 
deceased,  and  the  principle  here  applies,  that  the  knowledge  of 
the  agent  is  the  knowledge  of  the  principal.  The  bank  through 
its  officers  knew  of  Story's  death,  and  therefore  the  defendant 
was  bound  to  know  and  did  know  that  Mund  was  without 
authority  to  draw  a  check  and  sign  Story's  name  after  his  death 
in  order  that  he  might  transfer  the  deposits  of  Story  to  the 
bank.  {Davidson  v.  DallaSy  8  Cal.  247;  Mudgett  v.  Day,  12 
Cal.  139;  Blum  v.  Robertson,  24  Cal.  128;  Templeton  v.  Poole, 
69  Cal.  286,  288;  Hayes  v.  Campbell,  63  Cal.  143.)  It  was 
not  optional  with  Mund,  the  cashier,  to  credit  the  notes  with 
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the  deposits;  but  this  right  was  given  only  to  the  bank,  and 
Mund  was  to  make  the  transfer  only  in  event  the  bank  so 
elected.  The  bank  not  having  done  so  up  to  the  time  of  Story's 
deaths  the  natural  inference  is  that  they  did  not  wish  to  accept 
his  offer.  While  the  notes  were  drawing  interest  the  deposits 
were  not;  hence  we  may  conclude  that  the  bank  elected  not  to 
accept  the  offer  during  the  lifetime  of  their  debtor.  In  this 
respect  the  rule  is,  that,  if  the  party  making  the  offer  die  before 
it  is  accepted,  or  he  to  whom  it  is  made  die  before  he  has  given 
his  assent,  the  representatives  of  neither  party  are  bound  nor 
can  they  bind  the  survivor.  Story  having  died  before  the  bank 
elected  to  accept  his  offer,  there  was  no  agreement  of  the  two 
minds.  This  rule,  we  admit,  would  not  apply  had  the  bank 
not  known  of  Story's  4eath  before  it  elected  to  have  the  cashier 
transfer  the  deposits. 

We  do  not  go  into  the  question  of  counter-claim  and  set-off, 
for  they  cannot  arise  under  the  pleadings  and  the  statement  of 
facts.  (Waterman  on  Set-off,  §  667 ;  2  Story  on  Equity  Juris- 
prudence, p.  660,  §  1436,  n.  1 ;  Brannan  v.  Paiy,  58  Cal.  330.) 
The  defendant  is  in  this  attitude;  it  admits  the  amount  on 
deposit  to  the  credit  of  the  deceased  at  the  time  of  his  death, 
but  claims  that  the  money  was  paid  by  Mund,  their  cashier,  as 
the  agent  of  the  deceased,  on  an  individual  note  and  not  a  joint 
note  as  shown  in  the  statement  of  the  deceased,  and  afler  his 
death.  The  proof  must  sustain  this  special  defense;  and  we 
respectfully  submit  that  it  does  not.  Even  if  this  were  pleaded 
as  set-off  or  counter-claim  the  variance  between  proof  and  alle- 
gations would  be  fatal.    (Waterman  on  Set-off,  §  646,  p.  639.) 

0.  F.  Goddardy  for  Kespondent. 

The  defendant  bank,  or  its  cashier,  had  a  right  to  apply  the 
funds  of  Story  to  the  payment  of  his  unmatured  notes  even 
after  the  death  of  Story,  for  if  Story  authorized  the  cashier  to 
apply  money,  placed  in  defendant's  bank,  to  the  payment  of  his 
notes  during  his  lifetime,  the  agency  did  not  terminate  by  the 
death  of  Story,  for  the  agency  between  Story  and  the  bank  was 
coupled  with  an  interest  of  the  agent  in  the  subject-matter. 
The  bank,  having  a  direct  interest  in  the  subject-matter  of  the 
agency^  had  a  right  to  execute  the  power  given  it  by  Story  afler 
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his  death.  (Mechem  on  Agency,  §§  241,  243.)  The  statement 
of  facts  and  the  allegations  of  the  answer  show  that  this  money 
on  deposit  in  defendant's  bank  was  what  the  authorities  call  a 
specific  deposit;  that  is,  it  was  placed  there  for  a  specific  pur- 
pose, viz.,  to  be  applied  toward  the  payment  of  these  notes  of 
Story.  If  Story  in  his  lifetime  had  made  demand  upon  the 
bank  for  this  money  it  could  not  be  contended  that  the  bank 
would  have  been  required  to  pay  it  over,  for  confessedly  the 
money  did  not  belong  to  Story,  but  to  the  bank  whenever  it 
saw  fit  to  appropriate  it  and  apply  it  to  the  payment  of  Story's 
debt.  If  Story  could  not  have  recovered  the  money  during  his 
lifetime,  then  his  administrator  cannot. 

The  money  in  the  bank  to  the  credit  of  Story  was  a  spedfio 
deposit,  as  contradistinguished  from  a  goieral  or  special  deposit, 
and  was  to  be  so  treated  by  the  bank  aud  its  officers. 

A  deposit  will  be  treated  as  general,  unless  expressly  made 
otherwise;  but  when  a  deposit  is  made  for  a  specific  purpose,  to 
pay  a  certain  check,  drafl,  or  note,  and  the  bank  is  instructed 
to  so  apply  it,  the  instructions  must  be  carried  out.  This  sub* 
ject  is  exhaustively  treated  and  thoroughly  analyzed  by  Mr. 
Morse  in  his  work  on  Banks  aud  Banking,  sections  186-208, 
inclusive. 

The  theory  of  plaintiff  as  gathered  from  his  complaint,  that 
the  account  of  Story  was  a  general  account,  is  exploded  by  the 
statement  of  facts,  which  would  clearly  defeat  the  action. 

We  think  the  bank  clearly  had  the  right  to  retain  the  funds 
and  apply  them  as  it  did  under  the  express  agreement;  but 
even  if  it  had  not,  it  had  a  lien  upon  the  funds  in  its  hands  for 
the  payment  of  any  debt  the  deceased  owed  it,  and  could  have 
withheld  the  funds  to  satisfy  it.  (Morse  on  Banks  and  Bank- 
ing, §§  324,  325,  329.) 

Db  Witt,  J. — In  the  lifetime  of  the  deceased,  J,  W.  Story, 
he  gave  the  bank  authority  to  apply  his  deposits  to  the  payment 
of  the  notes,  and  before  maturity,  if  the  bank  so  desired.  This 
was  the  creation  of  an  agency,  or  a  power  of  attorney,  a  power 
which  was  never  exercised  during  the  life  of  Story,  or  prior  to 
the  knowledge  of  the  bank  of  Story's  death.  After  his  death, 
and  notice  to  the  bank  thereof,  the  power  was  exercised,  or  the 
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agency  acted  upon,  and  the  deposits  applied.  There  is  no  ques* 
tion  of  consideration,  or  contract,  or  rights  of  innocent  pur- 
chasers without  notice,  involved  in  the  construction  of  the 
conduct  of  the  bank  in  attempting  to  act  under  this  agency,  or 
power.  Nor  was  the  power  coupled  with  an  interest  The 
interest  to  be  coupled  with  a  power,  which  will  cause  the  power 
to  survive  the  death  of  its  grantor,  must  be  an  interest  or  title 
in  the  thing,  which  interest  or  title  is  conveyed  with  the  power, 
and  not  left  to  be  conveyed  afterwards,  witli  the  exercise  of  the 
power;  it  must  pass  with  the  power,  and  then  vest  in  the 
grantee  of  the  power.  {Hunt  v.  Rousmanier'a  Adin'ra,  8  Wheat. 
174.)  Such  is  not  the  situation  in  the  transaction  under  review. 
No  title  in  the  money  vested  in  the  bank  with  the  passing  to  it 
of  the  power.  No  title  could  be  in  the  bank  until  the  power 
was  exercised. 

The  subject  of  powers  coupled  with  an  interest  is  one  not  free 
from  difficulty;  but,  that  the  power  under  consideration  was 
not  coupled  with  such  an  interest  as  secured  its  vitality  after 
Story's  decease,  is  amply  apparent  upon  a  careful  study  of  that 
luminous  and  convincing  discussion  of  the  subject  by  Chief  Jus- 
tice Marshall,  in  Hunt  v.  Rouamanier^s  Adm'rSy  cited  above,  from 
which  opinion  our  views  herein  are  taken.  (See,  also.  Hough" 
ialing  v.  Marvin,  7  Barb.  412;  Norton  v.  Whitehead,  84  Cal. 
263;  18  Am.  St.  Rep.  172;  Story  on  Agency,  §§  488,  496;  and 
Mechem  on  Agency,  §§  241-244,  and  the  many  cases  cited  in 
these  text-books  which  we  will  not  review.) 

We  hence  conclude  that  the  authority  of  the  bank  was  a 
naked  power  to  apply,  or  rather  to  elect  to  apply,  the  money 
to  the  notes.  The  power  was  not  exercised  in  the  life  of  its 
creator,  and  perished  with  his  death.  "This  is  an  ancient  and 
well  settled  doctrine  of  the  common  law."  (Story  on  Agency, 
§  488.  See,  also.  Hunt  v.  Eousmajiier^a  Adm'rs,  supra,  and 
Story  on  Agency,  §§  349,  490,  491,  496,  and  generally,  467- 
500;  Mechem  on  Agency,  §§  238-246,  and  Evans  on  Agency 
[ElwelPs],  p.  87,  and  numerous  authorities  cited  in  the  text  of 
these  works.) 

Counsel  for  respondent  suggest  in  argument  that  the  bank 
had  a  lien  upon  the  deposit  for  the  indebtedness  on  the  notes. 
But  that  defense  is  not  made  in  the  pleadings^  nor  was  the  case 
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tried  on  that  theory,  and  furthermore  the  iudebtedDess  on  the 
notes  had  not  matured^  for  which  a  lien  might  be  attempted  to 
be  set  up,  and  this  is  not  an  action  in  equity  to  subject  the 
money  to  a  Hen  for  unaccrued  indebtedness.  {WilHon  v.  ^VhUe, 
84  Cal.  239;  Morse  on  Banks  and  Banking,  §  329,  and  cases 
cited.)  The  action  of  the  bank  in  applying  these  deposits  was 
without  authority.  The  money  belongs  to  the  estate  of  J.  W. 
Story. 

The  judgment  is  reversed,  and  the  case  remanded  to  the  Dis- 
trict Court  with  directions  to  enter  judgment  in  accordance  with 
these  views. 

Blake,  C.  J.,  concurs. 

Associate  Justice  Hakwood,  having  been  counsel  in  this  case 
in  the  court  below^  takes  no  part  in  this  decision. 


,  10    1M» 

81    ni 


21    5181 


i»7     r.7! 


-wi:>v   ANDERSON,  Respondent,  v.  PERKINS  et  al.,  Appel- 

LANTS. 

ZmrxBaBT  —  Promigsory  notes — Partial  paymerUa. — Partial  payments  npon  a  prom- 
issorj  note,  in  the  absence  of  any  special  provision  for  a  particular  method  of 
application,  may  be  apj^lied  by  tlie  holder  to  the  payment  of  the  interest  accrued 
to  the  date  of  the  payments,  and  the  balanoe,  if  any,  must  then  be  applied  npon 
the  principal  snm ;  and  a  promissory  note  which  prorides  for  a  given  rate  of 
interest  before  and  after  maturity  from  date,  until  payment,  contains  no  condi- 
tion requiring  the  application  of  a  partial  payment  in  any  other  manner. 

Stidehoe—  Written  instruments, — Evidence  of  a  parol  agreement,  at  the  time  of 
the  making  of  a  promissory  note,  that  in  ease  the  same  was  not  paid  at  maturity 
subsequent  payments  might  be  applied  upon  the  principal  first,  and  the  interest 
afterwards,  is  improper  under  section  628,  first  division  of  tlie  Compiled  Stat- 
utes, providing,  in  substance,  that  when  the  terms  of  an  agreement  have  been 
reduced  to  writing  there  can  be  no  evidence  of  those  terms  other  than  the  writ- 
ing itself.    {Fisfier  v.  Briscoe,  ante,  p.  124,  cited.) 

"PiMAVrsQ— Denials —lieplication.—'VihwB  a  complaint  nix>n  a  promissory  note 
alleged  payments  of  certain  sums  upon  certain  dates,  and  the  answer  admitted 
the  payments  of  such  sums,  but  denied  that  they  were  made  npon  the  dates 
alleged  in  the  complaint,  and  averred  other  dates,  such  allegations  and  denials 
form  an  issue  as  to  the  dates  of  the  payments,  and  the  dates  alleged  in  the 
answer  are  not  admitted  by  a  failure  to  deny  them  in  the  replication. 

^iTWKicm  ^8t{ffiicienoy^  Findings,— The  finding  of  the  court  in  the  case  at  bar 
that  the  payments  were  made  npon  the  dates  alleged  in  the  oomplaint,  wiU  not 
be  disturbed  when  the  import  of  the  evidence  is  in  favor  of  the  aUegationa  of 
the  oomplaint,  and  though  meager  and  obsoore  is  nnoontnuUoted. 
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Appeal  from  Sixth  Judicial  District,  Gallatin  County. 

The  cause  was  tried  before  Henry,  J.  The  plaintiff  had 
judgment  below. 

Jtf.  /.  Lidddl,  for  Appellants. 

It  is  apparent  upon  a  careful  inspection  of  the  note  that  in 
drawing  the  instrument  it  was  the  intention  of  the  makers  to 
stipulate  something  more  than  the  payment  of  $1,250  on  a  par- 
ticular day  with  a  certain  rate  of  interest  from  date  until  paid. 
The  form  of  the  note  is  unusual,  and  if  the  parties  had  in- 
tended that  the  interest  should  run  from  date  until  paid,  the 
words  "from  date  till  maturity/^  would  not  have  been  inserted, 
and  the  lines  following  the  word  "maturity/'  are  meaningless. 
The  latter  part  of  the  note,  containing  these  words,  "  and  if 
this  note  is  not  paid  at  maturity,  we  will  pay  the  same  rate  of 
interest  upon  said  principal  sum  until  the  same  is  fully  paid 
and  satisfied,'^  is  a  proviso,  which  defendants  claim  enables 
them  to  make  their  payments  after  maturity  upon  the  principal 
first  and  then  the  interest.  In  every  interest  bearing  note  there 
are  two  obligations,  one  to  pay  the  principal  and  another  to 
pay  the  interest;  a  distinction  which  seems  to  be  provided  for 
by  the  phraseology  of  the  note,  to  pay  interest  from  date  until 
maturity;  and  if  not  paid  then,  to  pay  the  same  rate  until  the 
principal  is  paid.  (1  Sutherland  on  Damages,  §  7,  p.  675; 
Watts  V.  Garcia,  40  Barb.  656 ;  Hotoe  v.  Bradley,  19  Me.  31 ; 
8i(me  V.  Bennett,  8  Mo.  51 ;  Canfield  v.  Eleventh  Scliool  District, 
19  Conn.  529;  Still  v.  Hall,  20  Wend.  51 ;  Foster  v.  Harris,  10 
Pa.  St.  457 ;  Dae  v.  Warren,  7  Greenl.  48.  See,  also,  Sedg- 
wick on  Damages,  p.  480  [6th  ed].) 

Interest  is  an  accessory  to  the  principal — and  is  of  two  kinds. 
Conventional  interest  is  paid  for  the  hire  of  money,  but  where 
the  interest  is  allowed  by  law  in  the  absence  of  an  agreement 
it  is  given  as  damages.  Measured  by  this  rule  the  interest 
stipulated  for  prior  to  maturity  represents  the  hire  of  the 
money;  the  promise  to  pay  a  like  rate  of  interest,  if  the  prin- 
cipal is  not  paid  at  maturity  until  the  principal  is  duly  paid,  is 
liquidated  damages  for  which  the  parties  had  the  legal  right  to 
stipulate.    Under  this  view  of  the  case  the  principal  is  one 
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debt,  and  the  liquidated  damages  (interest  after  maturity) 
another.  That  there  are  two  debts,  principal  and  liquidated 
damages  (or  interest  after  maturity),  provided  for  in  the  note, 
seems  too  plain  for  argument.  {Dams  v.  Ilendrie,  1  Mont. 
499.)  It  follows  logically  that  if  there  are  two  debts  the 
debtor  had  the  right  to  apply  his  payments  to  that  which  was 
most  onerous;  and  merely  to  indicate  his  intention  to  so  api)ro- 
priate  his  payments  will  be  sufficient.  (2  Parsons  on  Notes 
and  Bills,  p.  222,  n.  w.)  In  deciding  suits  upon  contracts  the 
first  thing  to  be  done  is  to  interpret  the  instrument  sued  on. 
In  cases  of  doubt  the  solution  must  be  in  the  sense  least  oner- 
ous to  the  obligor.  (2  Rob.  [La.]  122;  5  Rob.  [La.]  76;  12 
Rob.  [La.]  123;  4  Mart.  [La.]  575.)  Words  in  a  written  con- 
tract are  not  presumed  to  have  been  used  without  meaning,  and 
are  rarely  rejected  as  surplusage.  {Roland  v.  McCarty,  19  La. 
77 ;  Fake  v.  Eddy,  15  Wend.  82.)  The  evidence  raises  the  fol- 
lowing legal  questions :  (1)  Whether  parties  having  construed 
the  contract  themselves  are  not  thereby  bound,  and  (2)  the 
application  of  the  doctrine  of  the  appropriation  of  payments. 

On  the  first  proposition  we  say,  that  where  the  intent  is 
doubtful,  the  manner  in  which  the  contract  has  been  executed 
by  both  or  one  of  the  parties,  with  the  express  implied  assent 
of  the  other, furnishes  a  rule  for  its  correct  interpretation;  and 
in  support  of  this  rule  we  cite:  MUford  v.  La  FraruXy  26  Cal. 
88 ;  Pico  V.  Coleman,  47  Cal.  65 ;  Philadelphia  etc.  R.  R.  Co. 
v.  Trimble,  10  Wall.  377;  Starr  v.  Stark,  2  Sawy.  603;  8  Biss. 
488;  1  La.  An.  230,  232;  2  La.  An.  475;  4  La.  An.  441;  6 
La.  An.  776;  11  La.  An.  113;  Chicago  v.  Sheldon,  9  Wall.  53. 

The  evidence  shows,  by  a  preponderance,  the  interpretation 
which  the  parties  placed  on  the  note,  to  wit,  that  the  payments 
were  to  be  first  applied  to  the  extinguishment  of  the  principal. 

On  the  second  proposition,  it  is  elementary  that  the  debtor 
has  the  right,  at  the  time  of  payment  to  impute  or  appropriate 
his  payments  to  any  debt  then  due,  unless  prohibited  by  law. 
(2  Parsons  on  Notes  and  Bills,  222;  Gasa  y.  Stinson,  3  Sum. 
98;  Clarke  v.  ScoU,  45  Cal.  86.) 

Armstrong  &  Hariman,  for  Respondent. 

The  decisive  question  in  this  case  is,  whether  by  the  terms 
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of  the  notes  the  payments  made  were  to  be  credited  on  the 
interest  first  and  tlieu  on  the  principal^  or  whether,  as  appellants 
claim,  they  were  to  be  credited  on  the  principal.  In  other 
words,  what  is  a  proper  construction  of  the  note  and  the  correct 
method  of  computing  interest  and  applying  partial  payments 
thereon.  We  maintain  that  the  construction  placed  upon  the 
note  by  the  trial  judge  is  correct.  Our  statute,  we  think,  is 
sufiSciently  plain  an  that  proposition.  (§  1238,  fifth  div.  Comp. 
Stats.)  Neither  is  the  question  a  new  one.  We  think  every 
arithmetic  used  in  our  public  schools  teaches  this  system  of 
computation  of  interest,  while  every  commercial  business  trans- 
action involving  the  loaning  and  borrowing  of  money  is  governed 
by  the  same  rule.  The  law  merchant  and  the  highest  tribunals 
of  many  of  the  States  and  the  Supreme  Court  of  the  United 
States  have  announced  this  as  the  proper  doctrine,  and  it  has 
become  the  settled  law  of  the  land.  (Story  v.  Livingston,  13 
Peters,  371 ;  Backus  v.  llinor,  3  Cal.  234;  Stoughton  v.  Lynch, 
2  Johns.  Cb,  210;  Williama  v.  Hougldalingy  3  Cowen,  87; 
EsUde  of  Den,Z5  Cal.  692;  2  Daniel  on  Negotiable  Instru- 
ments, §  1252.) 

Counsel  for  appellants  insist  that  as  the  answer  denied  the 
dates  of  the  payments  and  set  up  other  dates,and  this  not  being 
denied  by  the  replication, is  taken  as  confessed.  We  fail  to  see 
bow  he  reaches  this  conclusion.  Since  we  had  alleged  the  dates 
in  the  complaint,  and  appellant  simply  denied  those  dates  of 
payment  and  pleaded  others,  which  is  simply  another  way  of 
denying,  and  it  is  not  incumbent  on  plain tiflF  to  deny  the  denials 
of  defendants.  If  the  evidence  does  disclose  a  day  or  two  days 
difference  in  the  time  of  payment  from  that  alleged  in  the  com- 
plaint^a  sufficient  answer  for  that  is  that  the  law  does  not  take 
notice  of  trifles. 

Even  if,  in  the  opinion  of  the  court,  injustice  was  done  the 
defendants  in  this  respect  it  would  not  be  ground  for  reversal 
but  the  court  would  simply  modify  the  judgment.  {Randall  v. 
Greenhood,  3  Mont  506,  512.) 

Api^ellants  seem  to  rely  upon  the  language  of  the  note  itself 
for  a  favorable  construction  in  their  behalf  of  its  terms;  and 
yet,  as  if  conscious  of  the  uncertainty  of  that  position,  try  to 
vary  its  terms  by  oral  testimony;  and  have  produced  one  of 
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the  defendants  as  a  witness^  who  testifies  that  at  the  time  he 
made  the  payments  he  told  the  plaintiff  the  payments  were  to 
be  applied  upon  the  principal.  This  is  flatly  denied  by  the 
plaintiff;  but  even  if  it  was  not,  it  would  be  wholly  immaterial, 
since  in  the  first  place  the  request  if  agreed  to  by  plaintiff  would 
have  been  wholly  without  consideration  and  void ;  secondly,  the 
testimony  would  tend  to  vary  the  terms  of  the  written  contract. 

Harwood,  J. — The  main  question  brought  to  this  court  for 
determiuation  by  this  appeal  relates  to  the  computation  of  inter- 
est and  the  application  of  partial  payments  on  a  certain  promis- 
sory note  made  and  delivered  by  appellants  to  respondent  in 
the  following  terms: — 

"|1,250,  BozEMAN,  M.  T.,  February  6, 1883- 

^^On  or  before  the  first  day  of  August,  1883,  we,  or  either 
of  us,  promise  to  pay  to  the  order  of  David  Anderson  twelve 
hundred  and  fifty  dollars,  for  value  received,  negotiable  and 
payable  without  defalcation  or  discount,  with  interest  at  the  rate 
of  one  and  one-half  per  cent  per  month  from  date  till  maturity; 
and  if  this  note  is  not  paid  at  maturity  we  will  pay  the  same 
rate  of  interest  upon  said  principal  sum  until  the  sura  is  fully 
paid  and  satisfied.  William  L.  Perkins. 

"Howard  Stone.'* 

It  was  admitted  by  jflaintiff's  complaint,  and  found  by  the 
trial  court  that  payments  had  been  made  on  said  note  as  follows: 
May  8,  1883,  $250;  April  13,1886,  $250;  September  29, 
1886,  $673.36. 

The  appellants  contend,  that  under  the  terms  of  said  note,  if 
the  same  was  not  paid  at  or  before  maturity,  they  had  a  right  afler 
maturi^  to  apply  their  payments  first  upon  the  principal  sum, 
and  then  upon  the  interest.  If  such  payments  were  applied  in 
that  manner,  the  result  would  be  that  on  the  twentieth  day  of 
February,  1890,  prior  to  the  commencement  of  this  action,  the 
defendants  were  indebted  to  the  plaintiff  in  the  sum  of  $875  only, 
as  a  balance  of  interest  and  principal  due  on  said  promissory  note. 
Said  sum  was  tendered  to  plaintiff  on  that  date  in  full  satisfac- 
tion of  the  balance  due  on  said  note,  according  to  the  construo- 
tion  of  defendauts.  The  plaintiff  applied  said  payments  first 
upon  the  interest  accrued  on  said  note,  to  the  date  of  payment^ 
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before  crediting  any  portion  of  the  payments  to  the  principal 
sum,  and  as  a  result  of  such  application  the  plaintiii  claimed^ 
and  the  trial  court  found,  that  defendants  were  indebted  to  the 
plaintiiF  iu  the  sum  of  $1,256.52  at  the  time  this  action  was 
commenced,  April  25,  1890. 

In  the  absence  of  any  conditions  of  the  contract  to  the  con- 
trary, it  is  a  well  established  rule  of  law,  that  where  partial 
payments  are  made  on  an  interest  bearing  obligation,  the  pay- 
ment must  be  first  applied  to  the  liquidation  of  the  interest 
accrued  to  the  date  of  such  payment,  and  the  balance,  if  any, 
applied  upon  the  principal.  ''  The  rule  for  casting  interest,'^ 
says  Chancellor  Kent,  in  State  of  Connecticut  v.  Jackson^  1 
Johns.  Ch.  13;  7  Am.  Dec.  471,  "when  partial  payments  have 
been  made,  is  to  apply  the  payment  in  the  first  place  to  the  dis- 
charge of  the  interest  then  due.  If  the  payment  exceeds  the 
interest,  the  surplus  goes  toward  discharging  the  principal,  and 
the  subsequent  interest  is  to  be  computed  on  the  balance  of 
principal  remaining  due.  If  the  payment  be  less  than  the 
interest,  the  surplus  of  interest  must  not  be  taken  to  augment 
the  principal;  but  interest  continues  on  the  former  principal 
until  the  period  when  the  payments  taken  together  exceed  the 
interest  due,  and  the  surplus  is  to  be  applied  toward  discliarg- 
ing  the  principal,  and  interest  is  to  be  computed  on  the  balance 
as  aforesaid.^'  This  rule  is  generally  adopted  by  modern 
authority,  and  in  some  States  of  the  Union  has  been  confirmed 
by  statute.  (See  3  Randolph  on  Commercial  Paper,  §  1497; 
Story  V.  Livingston,  13  Peters,  369;  Backas  v.  Minor,  3  Cal. 
230;  Estate  of  Den,  35  Cal.  692.)  There  may  be  exceptions 
to  this  rule  involved  by  special  terms  of  the  contract,  or  by 
the  parties  adopting  a  difiTerent  method  in  their  transactions. 
(StougliUm  v.  Lynch,  2  Johns.  Ch.  209 ;  Backus  v.  Minor,  supra,) 
The  general  rule,  as  to  the  application  of  partial  payments  upon 
interest  bearing  obligations  above  set  forth,  apparently  is  not 
questioned  by  counsel  for  appellant;  but  he  insists  that  the 
terms  of  the  note  in  question  indicate  that  in  case  the  same  was 
not  paid  at  maturity,  the  defendants  had  the  right  after  maturity 
to  apply  their  partial  payments  upon  the  principal  first,  and 
secondly  upon  the  interest.  To  sustain  this  theory  of  construo- 
iion  connsel  refers  to  the  fiwst  that  the  note  provides  for  "  inter- 
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est  at  the  rate  of  one  and  one-half  per  cent  per  month  from 
date  till  maturity,  and  if  this  note  is  not  paid  at  maturity,  we 
will  pay  the  same  rate  of  interest  upon  said  principal  sum  until 
the  same  is  fully  paid  and  satisfied/^  The  counsel  for  appel- 
lant reasons  that  after  maturity  the  interest  and  principal  become 
two  separate  and  distinct  debts,  and  the  debtor,  therefore,  had 
the  right  to  require  that  his  payments  be  appropriated  accord- 
ing to  his  desire.  In  our  view  of  this  promissory  note  we  find 
nothing  in  its  terms  to  justify  the  construction  contended  for  by 
appellant.  Its  terms  are  so  plain  and  definite  they  become  their 
own  interpreter.  As  to  interest  the  makers  declare  the  rate  shall 
be  one  and  one-half  per  cent  per  month  from  date  until  maturity, 
and  the  same  rate  from  maturity  until  payment  is  finally  made. 
In  other  words,  the  note  declares  that  the  principal  shall  bear 
the  given  rate  of  interest,  before  and  after  maturity,  from  date 
until  payment.  We  find  nothing  in  the  language  of  this  note 
to  indicate  that  the  maker  may,  by  reason  of  its  terms  and  con- 
ditions, require  that  partial  payments  thereon  should  be  applied, 
either  in  one  manner  or  another. 

It  is  further  contended  by  appellants  that  at  the  time  of 
making  said  note  the  parties  thereto  agreed  that  in  case  the 
debt  evidenced  thereby  was  not  paid  at  maturity,  the  maker 
might  thereafter  apply  his  payments,  first  upon  the  principal, 
and  secondly  upon  the  interest.  The  record  shows  that  defend- 
ants introduced  evidence  on  the  trial  in  support  of  such  an 
alleged  agreement,  and  the  plaintiff  also  introduced  evidence  in 
rebuttal  thereof.  The  court  found  that  the  partial  payments 
were  made  on  the  interest  and  principal  of  said  note,  and 
allowed  said  partial  payments  to  be  first  devoted  to  the  liqui- 
dation of  accrued  interest;  and  such  finding  is  assigned  as  error. 
We  fail  to  discover  any  error  in  the  action  of  the  court  on  this 
point,  unless  it  be  in  allowing  the  defendant  to  introduce  any 
evidence  as  to  such  an  alleged  agreement.  The  law  will  not 
permit  a  contemporaneous  parol  agreement  to  be  set  up,  to 
contradict  or  vary  the  terms  of  an  agreement  reduced  to  writing, 
except  under  certain  circumstances  not  involved  here.  (§  628, 
Code  Civ.  Proc;  Fisher  v.  Briscoe,  ante^  p.  124.)  It  may  be 
further  observed  in  this  connection  that  this  court  lias  repeatedly 
decided  that  where  the  evidence  is  conflicting,  the  finding  of  the 
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court  or  verdict  of  the  jury  will  not  be  disturbed  unless  other 
grounds  are  shown  therefor. 

The  further  and  last  assignment  of  error  to  be  determined 
relates  to  a  controversy  as  to  the  date  of  the  last  two  payments 
on  said  note.  The  parties  agree  as  to  the  date  of  the  first  pay- 
ment. The  plaintiff  alleges  the  last  two  payments  to  have 
been  made  respectively  on  the  13th  of  April,  1885,  and  the 
twenty-ninth  day  of  September,  1886.  The  defendants'  an- 
swer says:  "They  deny  that  they  mnde  any  payment  on  said 
note  on  the  13th  of  April,  1885;  but  they  admit  and  aver  that 
they  did  pay  the  plaintiff  $250  on  the  eleventh  day  of  April, 
1885,"  and  further  "they  deny  that  they  paid  plaintiff  the  sum 
of  $673.36  on  said  note  on  the  29th  of  September,  1886,  but 
they  aver  and  admit  that  they  did  make  the  plaintiff  a  payment 
of  $673.36  on  the  8th  of  September,  1886.'' 

G)unsel  for  appellants  contend  that  inasmuch  as  the  plaint- 
iff in  his  replication  made  no  reference  to  said  denials  and 
admissions  as  to  the  date  of  said  payments,  the  allegations  of 
the  answer  as  to  such  dates  is  to  be  taken  as  admitted  to  be 
true.  We  find  in  these  denials  of  one  date  and  the  averment 
of  another  no  matter  which  demands  a  further  denial  by  plaint- 
iff. In  substance  the  plaintiff  alleged  the  dates  of  said  pay- 
ments. The  true  dates  of  payment  are  material  in  reference 
to  casting  interest.  In  substance  the  defendants  denied  that  the 
dates  stated  by  plaintiff  were  the  true  dates  of  payment  and 
allied  incidentally  to  such  denials,  dates  which  the  defendants 
claimed  were  the  true  dates  of  payment.  By  these  allegations 
and  denials  an  issue  was  formed  which  could  not  be  made  more 
certain  by  the  plaintiff  denying  the  dates  named  by  defendants, 
or  reasserting  the  dates  which  he  had  before  alleged  as  the  true 
dates  of  payment.  Upon  this  issue  evidence  was  necessary  to 
ascertain  the  correct  dates  of  said  payments.  The  evidence  as 
disclosed  by  the  record  is  meager  and  obscure  as  to  the  disputed 
dates  of  payment.  The  record  shows  that  the  defendants 
introduced  no  evidence  on  this  point,  except  that  W.  L.  Per- 
kins, one  of  the  defendants,  testified  that  he  remembered  "  the 
circumstances  of  the  payment  of  $250  as  stated  in  the  com- 
plaint on  the  13th  of  April,  1885."  On  this  point  Anderson, 
the  plaintiff,  testifies  that "  the  memoranda  upon  the  note, '  Paid 
Yox^X.  — 11. 
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April  13,  1885,  $250  on  interest' was  made  on  that  day.  The 
memoranda  of  September  29,  1886,  was  made  on  that  day  and 
is  in  my  handwriting."  There  is  no  other  evidence  on  that 
point.  The  import  of  it  all  seems  to  be  in  favor  of  the  allega- 
tions of  the  complaint,  and  there  is  no  evidence  to  the  contrary. 
The  court  found  that  the  allegations  of  the  complaint  are  true, 
and,  being  supported  by  all  the  evidence  introduced  on  the  point 
nnder  discussion,  we  do  not  think  the  finding  as  to  the  dates 
of  payment  should  be  disturbed. 
Judgment  affirmed  with  costs. 

Blake^  €•  J.,  and  De  Witt,  J.,  concur. 


STATE  ex  eel.  NARCROSS  v.  THE  BOARD  OF  MED- 
ICAL EXAMINERS. 

Maxdaxub— Remedy  at  law — Board  of  medical  raaminars.— Mmdamns  wUl  nol 
lie  to  compel  the  board  of  medical  examiners  to  issae  a  certificate  to  practioa 
medicine  to  an  applicant  whose  demand  has  been  refased,  as  the  statute  creat- 
ing such  board  has  provided  a  plain,  speedy,  and  adequate  remedy  at  law  in 
rach  case  in  an  appeal  to  the  District  Court. 

Original  proceeding.     Application  for  writ  of  mandamas. 

Elbert  D,  TFeed,  for  Applicant. 

Henri  J,  HaskeU,  Attorney-General,  for  Respondent. 

Harwood,  J.  —  This  proceeding  is  an  application  for  a  writ 
of  mandamus. 

The  relator  filed  his  affidavit  herein  setting  forth  the  follow- 
ing averments:  "That  he, Carlton  V. Narcross, is  a  citizen  of 
the  United  States,  and  is  over  the  age  of  twenty-one  years; 
that  he  is  now  and  for  more  than  seven  years  last  past  has  been 
a  resident  of  the  Territory  and  State  of  Montana,  and  of  the 
county  of  Silver  Bow.  That  he  is  a  graduate  of  the  medical 
department  of  the  State  University  of  Iowa,  situate  at  Iowa  City 
in  said  State;  that  said  medical  department  of  the  university 
aforesaid  is  a  legally  organized  medical  school,  within  the  mean- 
ing of  section  three  (3)^  of  an  act  of  the  territorial  legislature 
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of  Moutana^  approved  February  28,  1889,  entitled  *An  act  to 
regulate  the  practice  of  medicine  in  the  Territory  of  Montana, 
and  to  provide  for  the  examination  and  issuing  of  certificates 
to  persons  desirous  of  practicing  the  same,  and  for  the  punish- 
ment of  persons  violating  the  provisions  of  this  act;'  that 
the  fact  that  said  medical  department  of  the  State  University 
of  Iowa  aforesaid  was  on  the  seventh  day  of  October,  1890, 
and  for  a  long  time  prior  thereto,  and  on  the  first  day  of  March, 
1887,  when  affiant  graduated  therefrom,  a  legally  organized 
medical  school  in  good  standing,  whose  teachers  were  at  the 
time  of  such  graduation  of  affiant  graduates  of  a  legally  organ- 
ized school,  which  fact  had  at  the  time,  and  in  the  manner 
aforesaid,  been  determined  by  said  board  of  medical  examiners 
provided  for  by  said  Act  of  February  28,  1889.  That  affiant 
graduated  from  said  school  on  the  first  day  of  March,  1887, 
and  received  a  certificate  or  diploma  therefrom  as  of  said  date, 
which  certificate  or  diploma  is  in  words  and  figures  as  follows, 
to  wit:  [Here  follows  a  copy  of  said  diploma;  and  affiant 
recites  further  facts  as  follows :]  That  affiant  is  the  same  per- 
son to  whom  said  diploma  was  originally  issued ;  that  on  the 
fourth  day  of  March,  1887,  affiant  began  the  practice  of  medi- 
cine in  the  city  of  Butte,  county  of  Silver  Bow,  and  State  (then 
Territory)  of  Montana,  and  has  been  in  the  continuous  practice 
of  his  profession  within  said  Territory  and  State  of  Montana, 
except  when  temporarily  absent,  since  said  fourth  day  of  March, 
1887;  that  on  the  eighteenth  day  of  November,  1889,  affiant 
presented  his  said  diploma  above  set  forth  to  one  E.  D.  Leavitt, 
a  member  of  said  medical  board  of  examiners  at  Butte  City, 
county  of  Silver  Bow,  State  of  Montana;  that  thereupon  said 
E.  D.  Leavitt  issued  to  affiant  a  certificate  or  permit  to  practice 
medicine  until  the  next  regular  meeting  of  said  board,  which 
said  certificate  is  in  words  and  figures  as  follows:  [Here 
affiant  sets  forth  a  copy  of  said  certificate,  and  recites  further 
facts  as  follows:]  That  said  board  held  its  next  regular 
meeting  thereafter  on  the  fourth  day  of  April,  1890;  that  no 
certificate  from  said  board  was  issued  to  this  affiant  at  said 
April  meeting  thereof,  but  affiant  was  verbally  notified  by  a 
member  of  said  board  that  he  might  continue  the  practice  of 
his  profession  until  the  next  regular  meeting  of  said  board  in 
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October,  1890;  that  at  the  regular  meeting  of  said  board  held 
in  the  city  of  Heleua,  la  said  State,  in  the  month  of  October, 
1890,  aflSant,  on  the  seventh  day  of  said  month  duly  presented 
his  said  diploma  hereinbefore  described  to  said  board  of  medical 
examiners,  and  then  and  there  duly  demanded  that  said  board 
issue  to  him  a  certificate  executed  under  the  seal  of  said  board, 
and  signed  by  the  president  and  secretary  thereof  according  to 
law;  that  thereupon  on  the  seventh  day  of  October,  1890,  as 
aforesaid,  the  said  board  denied  affiant's  said  request  and 
demand,  and  then  and  there  refused  to  issue  to  him  such  cer- 
tificate. Affiant  further  says  that  he  has  never  been  guilty  of 
any  unprofessional,  dishonorable,  or  immoral  conduct,  and  that 
he  has  never  publicly  professed  to  cure  or  treat  disease,  injury 
or  deformity  in  such  a  manner  as  to  deceive  the  public ;  that 
no  charge  against  affiant  of  such  unprofessional,  dishonorable, 
or  immoral  conduct,  or  of  such  deceptive  business  methods  was 
made  to  said  board,  and  that  said  board  made  no  such  charge 
against  affiant.  Affiant  further  says  that  he  has  paid  to  said 
board  the  fee  of  fifteen  dollars  required  by  law  to  be  paid,  and 
that  said  board  still  retains  said  fee.  Affiant  further  says  that 
he  is  the  party  beneficially  interested;  that  he  has  com[ilied 
with  all  the  requirements  of  the  law  on  his  part,  and  that  said 
board  had  no  just  reason,  or  any  legal  cause  or  right  to  refuse 
to  issue  their  certificate  to  this  affiant  as  aforesaid,  and  that  be 
has  no  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law." 

Upon  this  affidavit  affiant  prayed  for  an  alternative  writ  of 
mandate,  commanding  said  board  of  medical  examiners  to 
issue  to  affiant  the  certificate  provided  for  by  law  in  such  cases, 
authorizing  and  empowering  affiant  to  practice  medicine  within 
this  State,  or  that  said  board  show  cause  why  the  same  was  not 
done.  The  writ  of  mandate  was  issued  accordingly.  The 
respondent  board  appeared  by  its  president,  and  moves  the 
court  to  quash  the  writ  on  the  ground  that  the  relator  has  a 
plain,  speedy,  and  adequate  remedy  at  law.  If  the  relator  has 
a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law,  he  cannot  invoke  the  aid  of  this  extraordinary  writ.  This 
is  not  only  the  doctrine  uniformly  held  by  the  court,  but  it  is 
80  declared  by  our  statute.     ''The  writ  shall  be  issued  in  all 
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cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law."     (§  567,  Code  Civ.  Proc.) 

The  act  creating  said  board  of  medical  examiners  and  defin- 
ing their  power  and  duties,  provides:  Fh^at,  that  all  persons 
wishing  to  practice  medicine  or  surgery  in  the  State  of  Montana 
shall  comply  with  the  requirements  thereof;  secondly,  that  all 
persons  practicing  medicine  in  the  Territory  of  Montana  at  the 
time  said  act  became  a  law,  who  were  graduates  in  medicine 
from  a  medical  school  found  by  said  board  to  be  legally  organ- 
ized and  in  good  standing,  whose  teachers  were  graduates  of  a 
legally  organized  school,  should  be  admitted  to  practice  medi- 
cine, on  presenting  to  said  board  a  diploma  from  such  school,  if 
such  diploma  was  found  to  be  genuine,  and  had  been  issued  to 
the  person  presenting  the  same;  thirdly ,  said  act  provides  for 
an  examination  by  said  board  of  those  wishing  to  practice 
medicine  in  this  State,  who  were  not  graduates  of  such  a  school 
as  the  act  describes,  and  also  of  graduates  of  such  schools,  who 
commence  to  practice  medicine  in  this  State  after  the  passage 
of  said  act.  It  is  further  provided  in  section  4  of  said  act  as 
follows:  "And  such  board  may  refuse  or  revoke  a  certificate 
for  unprofessional,  dishonorable,  or  immoral  conduct,  or  refuse 
a  certificate  to  any  one  who  may  publicly  profess  to  cure,  or 
treat  disease,  injury,  or  deformity,  in  such  a  manner  as  to  de- 
ceive the  public.  In  all  cases  of  refusal  or  revocation,  the 
applicant,  if  he  or  she  feels  aggrieved,  may  appeal  to  the  Dis- 
trict Court  of  the  county  where  such  applicant  may  have 
applied  for  a  certificate.  Now  it  is  clear  that  the  legislature 
in  creating  this  board  of  medical  examiners,  contemplated  the 
subjection  of  its  final  acts  in  refusing  to  grant  the  certificate, 
authorizing  the  applicant  to  practice  medicine,  as  well  as  its 
acts  of  revocation  of  such  certificate,  to  the  supervising  control 
of  the  District  Courts. 

The  remedy  for  the  wrongful  denial  or  revocation  of  a  cer- 
tificate by  this  board,  is  provided  in  the  act  to  be  an  appeal  to 
the  District  Court.  It  is  the  final  action  of  the  board  in  refus- 
ing relator  a  certifit^ate  entitling  him  to  pursue  the  practice  of 
his  profession,  which  he  complains  of.  This  question  is  ably 
expounded  in  the  light  of  numerous  authorities  cited  by  Mr. 
High  in  his  work  on  Extraordinary  Kemedies,  sections  15  and 
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16,  and  notes.  In  summiDg  up  his  review  of  authorities  the 
author  says:  " Whenever, therefore, an  express  remedy  is  af- 
forded by  statute,  plain  and  specific  in  its  nature  and  fully  ade- 
quate to  redress  the  grievance  complained  of,  mandamus  will 
not  lie/'  We  are  of  the  opinion  that  the  relator  has  a  plain, 
speedy,  and  adequate  remedy  in  the  course  provided  by  statute 
to  correct  the  wrongs  complained  of,  and  is  tlierefore  not  entitled 
to  the  writ  of  mandate. 

Respondent's  motion  to  quash  the  writ  sustained. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 


PEOPLE  EX  BEL.  KERN,  Respondent,  v.  McINTYRE, 
Appellant. 

UsuBPATiON  or  OFnoi— Pleading.— A  complaint  in  an  action  for  nsorpation  of 
office,  which  alleges  the  election  of  the  relator  to  the  office  in  qneition,  the  mak- 
ing and  subscribing  of  an  oath  of  office,  the  execution,  approTsl,  acceptance, 
and  filing  of  his  official  bond,  the  usurpation  and  intrusion  of  the  defendant, 
the  refusal  of  the  county  attorney  to  institute  the  action,  and  prays  that  defend* 
ant  be  excluded  from  holding  and  exercising  the  duties  of  the  office,  and  that 
the  relator  be  adjudged  entitled  to  hold  the  same  and  be  instaUed  therein,  ii 
good  on  demurrer.    {TBrrUory  ▼.  BogerSt  I  Mont.  252,  cited.) 

PsMUBBKB—  TiUe  of  oaiMe.— Objections  to  the  title  or  style  of  the  case  at  bar  can- 
not be  considered  under  a  demurrer  which  aUeges  "that  said  action  is  not 
brought  under  the  proper  caption  or  style,  nor  in  the  proper  name,  to  wit,  in 
the  name  of  the  people  of  the  State  of  Montana,  instead  of  being  brought  in 
the  name  of  the  Btate  of  Montana,"  as  no  such  ground  of  demurrer  is  known 
to  the  statute. 

Appeal  from  EighJUi  Judicial  District,  Cascade  Cburdy. 

Judgment  was  rendered  for  relator  by  Benton,  J.,  upon 
defeudant  declining  to  answer  after  demurrer  overruled. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

This  is  an  action  for  the  usurpation  of  office,  brought  under 
the  provisions  of  sections  410-417  of  the  Code  of  Civil  Pro- 
cedure. The  coraplaiut  substantially  alleges  the  holding  of  an 
election,  under  the  provisions  of  the  laws,  October  1,  1889; 
that  at  said  election,  the  relator,  W.  E.  Kern,  was  regularly 
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and  duly  elected  by  the  qualified  voters  of  Cascade  County  to 
the  oflice  of  county  surveyor  of  said  county,  for  the  term  of 
three  years  from  January  1,  1890;  that  relator  made  and  sub- 
scribed his  oath  of  office,  and  executed  his  official  bond,  which 
was  approved,  accepted,  and  filed,  as  required  by  law,  in  the 
office  of  the  county  recorder;  that,  on  the  twenty-eighth  day  of 
January,  1890,  the  defendant,  H.  L.  Mclntyre,  witliout  right^ 
did  usurp  and  intrude  into  said  office  of  county  surveyor,  and 
has  wrongfully  and  unlawfully  since  that  time  been  holding 
and  exercising  the  functions  of  that  office;  that  relator  made 
complaint  to  the  county  attorney,  and  requested  that  he  insti- 
tute this  action,  which  he  refused  to  do.  The  prayer  of  the 
complaint  is  that  defendant  be  excluded  from  holding  and  exer- 
cising the  duties  of  the  office,  and  that  relator  be  adjudgal  to 
be  entitled  to  hold  the  same,  and  be  installed  therein.  Defend- 
ant filed  a  demurrer  on  the  following  grounds:  ^^ First,  tins 
court  has  no  jurisdiction  of  the  case;  second,  that  tiie  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant;  third,  that  said  action  is  not  brought 
under  the  proper  caption  or  style,  nor  in  the  proper  name,  to 
wit,  in  the  name  of  the  people  of  the  State  of  Montana,  instead 
of  being  brought  in  the  name  of  the  State  of  Montana."  The 
demurrer  was  overruled.  Defendant  elected  to  stand  upon  the 
demurrer,  and  declined  to  answer.  Judgment  was  thereupon 
entered  for  relator  as  prayed  for,  from  which  the  defendant 
appeals  to  this  court. 

Thomas  E.  Brady,  for  Appellant, 

Leslie  &  Baum,  for  Respondent. 

Db  Witt,  J. — The  contention  of  the  parties  herein  is  upon 
the  action  of  the  court  in  overruling  the  demurrer. 

The  first  point  in  the  demurrer  is  abandoned  upon  the  argu- 
ment, and  we  shall  not  discuss  it. 

As  to  the  second  point.  The  prayer  of  the  complaint  is 
dual,  as  allowed  by  the  statute  (ch.  v.  tit.  x.  Code  Civ.  Proc.); 
that  is,  (1)  that  defendant  be  excluded  from  the  office;  and 
(2)  that  relator  be  adjudgetl  to  be  entitled  thereto.  The  prayer 
is  based  upon  the  statement  of  two  facts  in  the  complaint: 
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(1)  relator'a  right  to  the  office;  and  (2)  defendant's  usurpation  of 
the  office.  The  demurrer  is  a  unit,  and,  therefore,  if  any  cause 
of  action  is  set  forth  in  the  complaint,  that  pleading  is  good. 
If  the  usurpation  by  the  defendant  is  sufficiently  stated,  the 
complaint  must  stand,  whether  the  rights  of  the  relator  are  well 
pleaded  or  not.  That  this  complaint  is  good  upon  demurrer  is 
abundantly  sustained  in  People  v.  Woodbury,  14  Cal.  43;  Fli/nn 
V.  Abbott,  16  Cal.  359;  People  v.  Holden,  28  Cal.  124;  Stale  v. 
Mesamore,  14  Wis.  125;  Slate  v.  Price,  50  Ala.  568;  People  v. 
Ryder,  12  N.  Y.  433;  16  Barb.  370;  Territory  v.  Rodgers,  1 
Mont.  252;  2  Estee's  Pleadings  and  Practice  (3d  ed.),  §§  2902- 
2918,  cases  cited;  3  Deering's  Codes  of  California,  §  802,  et 
seq.,  cases  cited.  Appellant  has  not  cited  us  to  any  authorities, 
nor  do  we  find  any  holding  a  contrary  view. 

What  may  or  may  not  be  the  valid  objections  to  the  style  or 
title  of  the  case  we  cannot  inquire  under  the  third  point  of  the 
demurrer  as  set  forth.  There  is  no  demurrer  "that  plaintiff 
has  no  equal  capacity  to  sue."  (§  87,  Code  Civ.  Proc.)  The 
ground  of  demurrer,  as  stated  by  defendant,  is  not  known  to 
the  statute.     The  judgment  is  affirmed. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


BULLARD,    Respondent,    v.    NORTHERN    PACIFIC 
RAILROAD  COMPANY,  Appellant. 

CoiOfON  C^sxaBB— Contracts^ Ad  of  Congresa  regulating  oomm^cf.— Under 
the  proYiBions  of  the  Act  of  Congress  of  February  4, 1887,  entitled  "An  act  to 
regulate  commerce,"  prohibiting  nnjnst  discrimination  by  common  carriers,  a 
contract  made  prior  to  the  passage  thereof  for  the  transportation  of  freight 
under  terms  and  at  rates  contrary  to  the  provisions  of  said  law,  cannot  be 
enforced  against  tlie  carrier  to  reooyer  rebates  due  upon  freight  carried  after 
the  said  law  had  takt^n  effect. 

OoNSTrrunoKAL  lihM—Inien^ttte  commerce — Contracts, -^The  said  act  of  Con- 
gress deriyes  its  force  from  the  grant  of  power  by  the  Constitution  "to  regulate 
commerce  ....  among  the  several  States,"  and  its  constitationality  is  not 
affected  by  reason  of  its  incitlentaUy  precluding  the  enforcement  of  pre-exigting 
eon  tracts,  as  such  law,  being  enacted  diver»o  intuitu,  is  not  to  be  regarded  w 
impairing  the  obligation  of  contracts  in  a  constitutional  sense. 

Appeal  frorih  SeverUh  Judicial  District,  Ouster  Cbunty. 
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Judgment  on  the  pleadings  was  rendered  for  the  plaintifT 
below  by  Milbubn,  J. 

StrevdU  &  Porter^  and  Cullen,  Bandera  &  ShdUm^  for  Ap- 
pellant. 

The  defendant  admits  the  contract  which  is  the  basis  of  the 
plaintiff's  action,  and  alleges  a  compliance  with  its  terms  up  to 
the  fourth  day  of  February,  1887,  and  sets  up  the  further  fact 
that  on  said  date  an  act  was  passed  by  the  Congress  of  the 
United  States  and  approved  by  the  President,  entitled  "An 
act  to  regulate  commerce,'*  the  effect  of  which  was  to  annul  the 
contract  in  question.  This  act  of  Congress,  known  as  "The 
Interstate  Commerce  Law,"  will  be  found  in  24  Statutes  at 
Large,  page  379, 

To  assume  that  it  is  not  the  plain  and  conspicuous  purpose 
of  this  act  to  prevent  the  enforcement  of  such  contracts  as  the 
one  sought  to  be  enforced  here,  is  largely  to  discount  the  com- 
monest understanding.  If,  then,  it  is  the  purpose  of  this  law 
to  prohibit  the  making  and  enforcing  of  such  contracts  as  we 
have  assumed,  then  the  only  question  which  could  arise  in  con- 
nection with  this  would  be,  is  the  act  of  Congress  constitu- 
tional? This  contract,  it  is  apparent  upon  its  face,  was  made 
before  the  passage  of  the  act  of  Congress  in  question;  but 
that  fact  does  not  excuse  a  non-compliance  with  the  law.  A 
question  of  the  same  import  as  the  one  we  are  now  considering 
was  submitted  to  the  Interstate  Commerce  Commission  in  the 
case  of  KerUticky  &  Indiana  Bridge  Co.  v.  Louisville  &  Nashville 
R.  R.  Co.  37  Fed.  Rep.  567. 

The  question  was,  where  a  pre-existing  contract  was  at  vari- 
ance with  the  provisions  of  the  law,  would  the  law  prevent  the 
enforcement  of  such  contracts?  The  answer  was:  "The  fact 
that  statutory  regulations  of  internal  commerce  are  such  as  to 
preclude  the  literal  enforcement  of  pre-existing  contracts,  does 
not  affect  their  validity,  or  make  them  in  a  constitutional  sense 
laws  impairing  the  obligation  of  contracts.  Such  a  consequence 
b  often  a  necessary  result  of  any  considerable  change  in  the  gen- 
eral laws,  and  must  be  submitted  to  as  such.''  (Second  Annual 
Reports  of  Interstate  Commerce  Commission,  1888,  p.  122.) 
In  that  case  the  court  says:   "The  act  to  regulate  commerce,  no 
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more  than  the  Act  of  June  15, 1866  (5  6258,  U.  S.  Rev.  Stats,), 
was  never  intended  to  invade  the  domain  of  private  contracts 
between  common  carriers,  which  were  valid  when  made,  and 
are  not  in  conflict  with  the  provisions  of  the  law.'^  It  is 
scarcely  necessary  to  say  that  the  power  of  Congress  to  pass 
the  Interstate  Commerce  Law  rests  upon  the  solid  basis  of  the 
federal  Constitution.  It  is  provided,  among  other  things,  in 
section  6,  article  i.  of  that  instrument,  that  Congress  is  empow- 
ered *^  to  regulate  commerce  with  foreign  nations,  among  the 
several  States,  and  the  Indian  tribes."  Every  one  contracting 
with  a  corporation,  such  as  the  defendant  in  this  action,  a  cor- 
poration conducting  almost  wholly  commerce  between  the  States, 
must  be  held  to  do  so  with  a  view  to  the  right  of  Congress  to 
alter  or  modify  such  contract.  The  power  to  regulate  com- 
merce between  the  States  as  provided  by  the  federal  Constitu- 
tion is  a  police  power,  and  under  the  exercise  of  that  authority, 
and  in  obedience  to  it,  contracts  between  corporations  and  indi- 
viduals must  yield  an  acquiescence.  (Cooley's  Constitutional 
Limitations  [4th  ed.],  p.  232.) 

Under  the  law  we  are  considering,  Congress  has  undertaken 
to  control  the  conduct  of  commerce  between  the  several  States. 
That  the  subject  is  one  legitimate  for  Congress  to  act  upon,  13 
not  an  open  question.  The  law  itself  makes  no  exception  in 
favor  of  contracts  made  before  its  passage.  On  and  after  a 
certain  day  named  in  the  act,  all  corporations  and  individuals 
are  commanded  to  yield  obedience  to  its  terms.  The  matter  of 
discrimination  and  rebates  as  theretofore  practiced  by  common 
carriers  was,in  the  consideration  and  judgment  of  Congress,aD 
evil,  and  as  such  prohibited.  The  law,  in  express  terms,  for- 
bids rebates  or  any  discriminating  exceptions  from  the  pub- 
lished schedule  of  charges  on  and  after  the  date  when  it  went 
into  effect.  The  manifest  effect  of  these  provisions  of  the  law  is 
to  annul  contracts,  the  execution  of  which  would  occasion  a 
violation  of  said  law,  or,  in  other  words,  it  destroys  the  obli- 
gation of  this  contract.  Is  the  law  for  that  reason  forbidden, 
either  expressly  or  impliedly,  by  the  terms  of  the  Constitution? 
In  the  case  of  Knox  v.  Lee,  12  Wall.  457,  Mr.  Justice  Strong, 
delivering  the  opinion  of  the  court,  makes  use  of  the  following 
language:   "Nor  can  it  be  truly  asserted  that  Congress  may 
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not,  by  its  action,  indirectly  impair  the  obligation  of  contracts, 
if  by  the  expression  be  meant  rendering  contracts  fruitless,  or 
partially  fruitless.  Directly  it  may,  by  passing  a  bankrupt  act 
embracing  past  as  well  as  future  transactions.  This  is  obliter- 
ating contracts  entirely.     So  it  may  relieve  parties  from  their 

apparent  obligations  indirectly  in  a  multitude  of  ways " 

The  subject  is  one  of  great  importance  and  difficulty;  but  it 
would  appear  from  the  above  language  that  the  Supreme  Court 
of  the  United  States  is  prepared  to  sustain  the  authority  of 
Congress  to  pass  a  law  in  the  exercise  of  its  legitimate  powers, 
although  the  effect  of  the  law  may  be  to  impair  the  obligation 
of  contracts.  Such  being  the  case,  the  law  under  consideration 
is  authorized  by  the  Constitution,  and,  being  in  full  force  and 
effect  at  the  time  of  the  transaction  set  forth  in  the  complaint, 
its  effect  was  to  annul  the  contract  which  forms  the  basis  of 
plaintiff's  action,  and  no  recovery  could  be  had. 

C  22.  Middldonf  for  Respondent. 

The  only  question  in  this  case  is,  does  the  act  of  Congress, 
entitled  '^An  act  to  regulate  commerce,''  impair  and  render  null 
and  void  the  contract  in  the  case  at  bar  from  the  date  the  act 
became  a  law,  the  contract  having  been  entered  into  prior  to, 
and  by  its  terms  to  continue  for  a  period  of  seven  months  after 
that  act  took  effect?  In  order  to  determine  this  question  it  will 
be  necessary  to  consider  the  language  used  in  that  act  of  Con- 
gress, so  as  to  arrive  at  what  Congress  intended,  as  well  &s  the 
authorities  bearing  upon  the  question.  Sections  2  and  6  of  the 
act  are  the  only  ones  that  could  possibly  be  construed  so  as  to 
make  the  act  retroactive  in  its  operation,  and  such  a  construc- 
tion would  seem  to  be  at  variance  with  the  rules  for  construing 
statutes  as  laid  down  by  the  courts  and  by  the  ablest  text-writers 
upon  the  subject.  The  Constitution  of  the  United  States  for- 
bids the  several  States  from  enacting  laws  impairing  the  obliga- 
tion of  contracts,  and  the  courts  have  in  no  instance  construed 
the  acts  of  the  Congress  of  the  United  States  to  be  retroactive 
in  their  operation,  except  where  by  the  plain,  express,  and 
unmistakable  language  used,  it  clearly  appears  that  Congress 
so  intended. 

A  retroactive  statute  partakes  in  its  character  of  the  mischiefs 


172        BuLLARD  V.  Northern  Pac.  R.  R.  Co.    [July  T., 

of  an  ex  post  facto  law,  and  where  it  relates  to  contracts,  is  against 
every  sound  principle  of  law  and  reason.  A  different  rale  applies 
to  acts  of  Congress  or  statutes  that  in  their  nature  and  purpose 
are  only  remedial ;  but  where  the  contract  or  property  rights  of 
persons  are  involved  the  courts  will  not  hold  that  any  act,  either 
of  the  Congress  of  the  United  States  or  of  a  State  legislature, 
applies  to  these  contract  rights,  unless  such  intention  is  clearly 
and  expressly  declared  in  the  act  itself. 

We  submit  that  no  such  intention  on  the  part  of  Congress  is 
expressed  in  the  said  act  to  regulate  commerce.  If  Congress 
had  intended  to  render  null  and  void  all  contracts  in  force  at 
the  time  the  act  took  eflFect  they  would  have  said  so,  but  in  no 
place  in  the  act  have  they  done  so,  unless  it  be  held  that  the 
words  "charge,  demand,  collect,  or  receive,"  as  used  in  sections 
2  and  6  of  the  act,  make  it  apply  to  contracts  then  in  force. 

We  have  been  unable  to  find  any  authority  that  has  so  &r 
Btrained  the  general  rules  of  construction  as  to  hold  that  words 
used  in  an  act,  as  above  quoted,  would  make  the  act  relate  back, 
and  apply  to  contracts  partially  performed  at  the  time  the  act 
took  effect.  The  counsel  for  appellant  seem  to  rely  upon  the 
case  of  Kentucky  &  Indiana  Bridge  Oo.  v,  Nashville  &  Louis- 
ville R.  R.  Co.,  decided  by  the  Interstate  Commerce  Commission. 
(Second  Annual  Report  of  Interstate  Commerce  Commission, 
1888,  p.  122.)  An  examination  of  the  question  there  considered 
will  clearly  show  that  it  is  not  a  parallel  case.  There  is  nothing 
in  the  report  nor  in  the  decision  of  the  Circuit  Court  for  the 
district  of  Kentucky  (37  Fed.  Rep.  567)  that  indicates  that  it 
was  the  intent  and  purpose  of  the  Interstate  Commerce  Act  to 
invade  the  domain  of  private  contracts  then  in  force.  "A  con- 
stitution should  operate  prospectively  only,  unless  the  words 
employed  show  a  clear  intention  that  it  should  have  a  retro- 
spective effect."  (Cooley's  Constitutional  Limitations,  75.)  If 
this  rule  laid  down  by  the  greatest  law-writer  in  the  land  is  a 
safe  one  as  to  the  construction  to  be  placed  upon  a  constitution, 
its  application  would  have  all  the  more  force  to  an  act  of  Con- 
gress. "  A  retroactive  statute  would  be  against  every  sound 
principle."  (1  Kent  Com.  492.)  It  would  come  within  the 
doctrine  that  a  statute  is  not  to  have  a  retrospective  effect,  and 
which  doctrine  was  very  much  discussed  in  the  case  of  Dash 
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V.  Van  Kleeck,  7  Johns.  477;  5  Am.  Dec.  291;  and  shown  to  be 
founded  not  only  in  English  law^  but  upon  the  principles  of  gen- 
eral jurisprudence.  A  retrospective  statute  affecting  and  chang- 
ing vested  rights  is  very  generally  considered  in  this  country 
as  founded  on  unconstitutional  principles^  and  consequently 
inoperative  and  void;  but  this  doctrine  is  not  understood  to 
apply  to  remedial  statutes,  which  may  be  of  a  retrospective 
nature,  provided  they  do  not  impair  contracts,  or  disturb  abso- 
lute vested  rights,  and  only  go  to  confirm  rights  already  exist- 
ing, and  in  furtherance  of  the  remedy,  by  curing  defects,  and 
adding  to  the  means  of  enforcing  existing  obligations. 

Laws  should  never  be  considered  as  applying  to  cases  which 
arose  previously  to  their  passage,  unless  the  legislature  have 
already  declared  such  to  be  their  intention.  (12  La.  352 ;  Dash 
V.  Van  Kleeck,  mpra;  Story  on  Constitution,  §  1393;  Mmt- 
gomery  v.  Hobson,  1  Meigs,  437;  Colder  v.  Bully  3  Dall.  391; 
Eakin  v.  liaub,  12  Serg.  &  R.  330.) 

Unless  the  contrary  clearly  appears  to  have  been  intended  by 
the  legislature,  statutes  should  be  construed  as  prospective  in 
their  scope  and  operation.  (State  v.  Waholz,  28  Minn.  114; 
SkUe  V.  HUl,  32  Minn.  275;  Giles  v.  Giles,  22  Minn.  348.) 

The  same  rule  of  construction  would  seem  to  apply  to  acts 
of  Congress.  {Killam  v.  KUlam,  1  Am.  Law  Reg.  N.  S.  24; 
McEwm  V.  BuUdey,  24  How.  242;  Harvey  v.  Tyler,  2  Wall. 
328.) 

In  order  that  a  statute  may  be  construed  to  have  a  retro- 
spective operation,  the  language  should  be  so  clear,  strong,  and 
imperative  that  the  intention  of  the  legislature  cannot  otherwise 
be  satisfied.     {Oiew  Hemg  v.  United  States,  112  U.  S.  536.) 

A  retrospective  law  which  does  not  impair  the  obligation  of 
a  contract,  nor  partake  of  the  character  of  an  ex  post  facto  law, 
is  not  prohibited  by  the  Constitution.  (SaUei'lee  v.  Matthewson, 
2  Peters,  380.) 

Blaee,  C.  J. — This  is  an  appeal  from  a  judgment  which 
was  entered  on  the  pleadings.  The  amended  complaint  was 
filed  January  25,  1890,  and  alleges  that  the  ^^  defendant,  the 
Northern  Pacific  Railroad  Company,  is  a  corporation  duly 
organized^  created,  and  acting  under  the  laws  of  the  United 
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States."     That  the  following  contract  in  writing  was  entered 
into  November  15,  1885: — 

"This  indenture,  made  and  entered  into  this  fifteenth  day  of 
November,  A.  D.  1885,  by  and  between  the  Northern  Pacific 
Railroad  Company,  party  of  the  first  part,  and  W.  H.  BuUard 
and  Thomas  H.  Irvine,  copartners  under  the  firm  name  of 
Bullard  and-  Irvine,  of  Miles  City,  Montana  Territory,  parties 
of  the  second  part,  witnesseth :  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  covenants  hereinafter  men- 
tioned, made  and  to  be  performed  by  the  said  parties  of  the 
second  part,  hereby  promises  and  agrees  to  and  with  the  said 
parties  of  the  second  part,  to  carry  and  transport  over  its  line 
of  railroad  from  St.  Paul,  Minnesota,  to  Miles  City,  Montana 
Territory,  all  the  casks,  cases,  kegs,  and  barrels  of  beer  which 
the  said  parties  of  the  second  part  may  deliver  in  car-load  lots 
to  the  said  party  of  the  first  part  at  said  St.  Paul,  between  the 
date  hereof  and  the  first  day  of  November,  A.  D.  1887,  for 
the  sum  of  seventy-five  cents  for  each  and  every  one  hundred 
(100)  pounds  of  said  casks,  cases,  kegs,  and  barrels  of  beer 
delivered  as  aforesaid  in  car-load  lots. 

"And  the  party  of  the  first  part  further  agrees  to  carry  and 
transj)ort  over  its  said  line  of  railroad  from  said  Miles  City, 
Montana  Territory,  to  said  St.  Paul,  Minnesota,  all  empty  beer 
casks,  cases,  and  kegs,  and  barrels  which  the  said  parties  of  the 
second  part  may  deliver  in  car-load  lots  to  the  said  party  of  the 
first  part  at  said  Miles  City,  between  the  date  hereof  and  the  first 
day  of  November,  A.  D.  1887,  for  the  sum  of  fifty  cents  for  each 
and  every  one  hundred  (100)  pounds  of  said  empty  beer  casks, 
cases,  kegs,  and  barrels,  delivered  as  aforesaid  in  car-load  lots. 

"And  the  said  party  of  the  first  part  further  agrees  that  if 
l^tween  the  date  hereof  and  said  first  day  of  November,  A.  D. 
1887,  its  regular  schedule  of  freight  rates  on  casks,  cases,  kegs, 
and  barrels  of  beer,  in  car-load  lots,  from  said  St.  Paul  to  said 
Miles  City,  and  on  empty  beer  casks,  cases,  and  kegs,  and 
barrels,  in  car-load  lots,  from  said  Miles  City  to  said  St.  Paul, 
should  be  reduced  to  a  sum  less  than  the  rates  herein  provided, 
the  said  party  of  the  first  part  will  thereupon  permit  the  said 
parties  of  the  second  part  to  ship  under  and  have  the  benefit  of 
such  lower  r^ular  schedule  rates. 
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"In  consideration  of  the  premises,  the  said  parties  of  the 
second  part  do  hereby  covenant  and  agree,  jointly  and  severally, 
that  they  will  well  and  truly  pay,  or  cause  to  be  paid  to  the 
said  party  of  the  first  part,  all  sums  which  may  become  due 
under  this  contract  for  transportation  as  aforesaid.  And  said 
parties  of  the  second  part  further  covenant  and  agree  that  they 
will  not  brew  or  manufacture  any  beer  or  other  malt  liquors 
at  or  within  the  corporate  limits  of  said  Miles  City,  Montana 
Territory,  between  the  date  hereof  and  said  first  day  of  Novem- 
ber, A.  D.  1887. 

"  It  is  further  agreed  by  and  between  the  parties  hereto  that 
in  case  any  casks,  cases,  kegs,  or  barrels  of  beer,  or  any  empty 
beer  casks,  cases,  kegs,  or  barrels,  belonging  to  or  shipped  by 
said  parties  of  the  second  part,  are  injured  or  damaged  in  any 
manner  whatsoever  while  in  transit  over  or  on  the  railroad  of 
the  said  party  of  the  first  part,  the  said  party  of  the  first  part 
shall  not  be  liable  therefor  unless  such  injury  or  damage  shall 
be  caused  by  the  negligence  of  the  servants  or  employees  of  the 
said  party  of  the  first  part. 

**  In  testimony  whereof  the  said  party  of  the  first  part  has 
caused  these  presents  to  be  signed  by  its  general  freight  agent 
this  fifteenth  day  of  November,  A.  D.  1885,  and  the  said  parties 
of  the  second  part  have  hereunto  set  their  hands  and  seals  this 
fifteenth  day  of  November,  A.  D.  1885. 

"In  duplicate.  J.  H.  Hanxaford, 

"General  Freight  Agent. 
"  W.  H.  Buixard,  [seal.] 

"Thos.  H.  Irvine."  [seal.] 

It  IS  further  alleged  "that  subsequent  to  the  making  of  the 
contract  aforesaid,  it  was  agreed  and  understood  by  and  between 
the  said  parties  that  the  freight  on  all  the  casks,  cases,  kegs, 
and  barrels  of  beer  which  the  said  defendant  might  deliver, 
pursuant  to  the  terms  of  the  said  contract,  should  be  paid  for 
by  ihe  said  Bullard  and  Irvine  at  the  regular  schedule  of 
freight  rates  on  car-load  lots  charged  by  said  defendant,  and  in 
case  such  schedule  freight  rates  should  be  in  excess  of  seventy- 
five  cents  per  hundred  pounds,  that  the  overcharges  should  be 
rebated,  settled,  and  paid  by  said  defendant  to  the  said  Bullard 
and  Irvine  by  vouchers^  upon  any  and  all  such  freight  bills 
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being  forwarded  by  the  said  Bullard  and  Irvine  to  the  said 
defendant  ....  That  thereafter,  and  between  the  first  day 
of  January,  1887,  and  while  said  contract  was  still  operative 
and  in  force,  the  said  defendant  delivered  to  the  said  Bullard 
and  Irvine,  at  Miles  City,  Montana  Territory,  eleven  (11)  car 
loads  of  beer  in  barrels,  the  weight  of  which,  in  the  aggregate, 

amounted  to  235,710  pounds Upon  the  said  eleven  car 

loads  of  beer  the  way-bills  were  made  out  by  the  said  defend- 
ant company,  and  the  said  Bullard  and  Irvine  were  required 
'by  said  company,  and  did  pay  freight  thereon  amounting  in 
the  aggregate  to  the  sum  of  $2,358.77 ;  •  .  .  •  that  subsequent 
to  the  delivery  of  each  of  said  car  loads  of  beer,  and  pursuant 
to  the  agreement  aforesaid,  the  said  Bullard  and  Irvine  for- 
warded the  way-bills  therefor  to  the  general  freight  office  of 
the  said  defendant  company  at  St.  Paul,  Minnesota,  accom- 
panied by  vouchers  for  the  overcharges  thereon,  over  and  above 
the  price  specified  in  said  contract,  and  demanded  payment  of 
the  rebate  thereon ;  .  •  •  .  that  the  said  defendant  has  failed, 
refused,  and  neglected  to  pay  to  said  Bullard  and  Irvine,  or  to 
this  plaintiff,  the  said  overcharges  on  the  said  eleven  car  loads  of 
beer,  or  any  part  thereof,  although  often  duly  demanded;  .... 
that  the  said  overcharges  on  said  eleven  car  loads  of  beer  so 
paid  by  the  said  Bullard  and  Irvine,  over  and  above  the  con- 
tract price  therefor,  and  which  said  defendant  agreed  to  pay  to 
said  Bullard  and  Irvine,  amount  to  the  sum  of  $590.95.'' 

It  is  also  alleged  that  the  said  contract,  and  all  rights,  claims, 
and  demands  under  it,  were  transferred  and  sold  December  12, 
1888,  to  Bullard.  The  prayer  is  for  judgment  against  the 
defendant  for  the  sum  of  $590.95. 

The  answer  was  filed  May  9,  1890,  and  is  as  follows:  "The 
defendant  for  answer  to  the  amended  complaint  of  plaintiff  in 
this  cause  alleges  that  on  the  fourth  day  of  February,  1887, 
there  was  passed  by  the  Congress  of  the  United  States,  and 
approved  by  the  President,  an  act,  entitled  *  An  act  to  regulate 
commerce';  that  up  to  and  including  the  fourth  day  of  April, 
1887,  this  defendant  had  duly  performed  all  the  conditions  on 
its  part  of  the  contract  in  the  said  amended  complaint  set  out 
and  alleged,  and  has  up  to  and  including  the  fourth  day  of 
April,  1887,  paid  to  the  said  Ballard  and  Irvine,  and  the  said 
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BuIIard  individually^  all  rebates  and  overcharges  of  every  kind 
and  nature  whatsoever  due  them  by  the  terms  of  said  contract, 
for  all  property  shipped  by  the  said  Bullard  and  Irvine  over 
the  defendant's  road  up  to  and  including  that  date;  and  that 
all  the  claims  made  in  plaintiff's  complaint  have  arisen,  if  at 
all,  since  the  fourth  day  of  April,  1887;  that  defendant  did,  in 
the  month  of  March,  1887,  by  its  duly  authorized  agent  for 
that  purpose,  J.  H.  Hannaford,  duly  notify  the  said  Bullard 
and  Irvine,  and  the  said  Bullard  individually,  that  by  reason 
of  the  law  hereinbefore  named,  and  in  obedience  to  the  com- 
mand and  requirements  thereof,  all  special  and  contract  rates 
quoted  to  and  entered  into'  by  this  defendant  company  with  the 
said  Bullard  and  Irvine  would  be  canceled  and  declared  null 
and  void  on  the  thirty-first  day  of  March,  1887;  that  the  said 
Bullard  and  Irvine,  and  the  said  plaintiff  Bullard,  individu- 
ally, received  the  said  notice  from  this  defendant;  that  on  and 
after  the  fiflh  day  of  April,  1887,  by  reason  of  the  said  law, 
and  in  compliance  with  the  provision  thereof,  this  defendant 
charged  the  said  Bullard  and  Irvine  for  property  shipped  by 
its  road,  whether  in  car-load  lots  or  otherwise,  regular  schedule 
rates  for  freight,  and  the  same  rates  charged  by  it  to  any  and 
all  other  persons  for  like  contemporaneous  service,  and  no 
more  or  less ;  that  by  reason  of  the  said  law,  and  the  provisions 
thereof,  and  not  otherwise,  this  defendant  has  refused,  and  doea 
now  refuse  to  pay  the  said  plaintiff  any  rebate  or  drawback  for 
goods  shipped  by  defendant's  road  since  the  fifth  day  of  April,. 
1887.  Defendant  denies  that  there  is  due  the  said  plaintiff 
from  this  defendant  by  reason  of  the  said  contract,  or  by  reason 
of  any  consideration  whatever  ....  any  sum."  Thereafter, 
on  motion,  the  court  rendered  judgment  in  favor  of  Bullard  for 
the  amount  prayed  for  in  said  complaint. 

We  assume,  for  the  purposes  of  this  inquiry,  that  the  contract 
between  the  parties,  which  is  set  forth  in  the  pleadings,  was 
l^al  at  the  time  of  its  execution.  The  act  of  Congress,  "to 
r^ulate  commerce,"  which  is  mentioned  in  the  answer,  was 
approved  February  4,  1887,  but  the  provisions  which  we  must 
examine  took  effect  sixty  days  thereafter.  Contracts  similar  to 
that  before  us  are  not  excepted  from  the  operation  of  this  law, 
and  became  invalid  under  the  second  section,  which  is  as  fol- 
VOL.X.— 18. 
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lows:  "That  if  any  common  carrier  subject  to  the  provisions 
of  this  act  shall,  directly  or  indirectly,  by  any  special  rate, 
rebate,  drawback,  or  other  device,  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater  or  less  compensa- 
tion for  any  service  rendered  in  the  transportation  of  passengers 
or  property,  subject  to  the  provisions  of  this  act,  than  it  charges, 
demands,  collects,  or  receives  from  any  other  person  or  persons 
for  doing  for  him  or  them  a  like  or  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  such  common  carrier  shall 
be  deemed  guilty  of  unjust  discrimination,  which  is  hereby 
prohibited  and  declared  to  be  unlawful/'  What;  then,  is  the 
liability  of  the  appellant  to  the  respondent  under  the  contract? 
We  confess  that  we  are  surprised  to  be  unable  to  find  any 
case  in  which  this  important  question  has  been  considered  and 
determined  by  the  courts  of*last  resort.  In  Kentucky  ik  Indiana 
B.  Oo,  V.  LoulsvUle  &  Nashville  B.  Co.  34  Am.  &  Eng.  Ry.  Cas. 
630,  Mr.  Cooley,  the  learned  chairman  of  the  Interstate  Com- 
merce Commission,  delivered  the  opinion  and  said :  "  But  the  act 
to  regulate  commerce  is  a  general  law,  and  contracts  are  always 
liable  to  be  more  or  less  affected  by  general  laws,  even  when  in  no 
way  referred  to.  This  is  the  case  w^ith  State  laws,  as  well  as  with 
federal.  There  probably  was  never  an  act  passed  in  restraint  of 
the  sale  of  intoxicating  drinks  that  did  not  affect  some  contracts, 
and  render  their  literal  enforcement  impossible.  The  same  may 
be  said  of  the  federal  revenue  laws.  Nothing  is  more  likely 
than  that  a  considerable  change  in  customs,  regulations,  and 
custom  duties,  or  in  the  provisions  made  for  enforcement  of  ex- 
cise laws,  will  deprive  some  party  of  a  right  he  supposed  he  had 
secured  by  contract.  But  the  incidental  effect  of  the  general 
law  is  not  understood  to  make  it  a  law  impairing  the  obligation 
of  contracts.  It  is  a  necessary  effect  of  any  considerable  chauge 
in  the  public  laws.  If  the  legislature  had  no  power  to  alter  its 
police  laws  when  contracts  would  be  affected,  then  the  most 
important  and  valuable  reforms  might  be  precluded  by  the 
simple  device  of  entering  into  contracts  for  the  purpose.  No 
doctrine  to  that  effect  would  be  even  plausible,  much  less  sound 
and  tenable.'*  The  order  of  the  Interstate  Commerce  Conimis- 
elon  in  this  case  was  reversed  by  the  United  States  Circuit  Court 
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for  the  district  of  Kentucky  upon  grounds  which,  however,  do 
not  conflict  with  these  views.     (37  Fed,  Rep.  567.) 

Mr.  Justice  Jackson,  in  discussing  the  power  of  Congress 
over  the  subject,  says:  ^^No  court  has  attempted  to  define  the 
extent,  limit,  or  scope  of  the  power  conferred  by  the  Constitu- 
tion upon  Congress  to  regulate  commerce  among  the  States. 
The  power  is  undoubtedly  sovereign  and  exclusive.  Prior  to 
the  passage  of  the  Interstate  Commerce  Act,  this  power  and 
exclusive  authority  over  the  subject  was  only  exercised,  with 
the  exception  of  regulations  for  the  protection  of  passengers 
upon  navigable  waters,  and  the  transportation  of  live  stock  by 
railroads,  through  the  judicial  department  of  the  general  gov- 
ernment in  the  way  of  restraining  or  annulling  State  legislation 
or  action  which  undertook  to  interfere  with,  obstruct,  or  impose 
burdens  or  restrictions  upon  interstate  commerce. '*  After  cit- 
ing the  leading  case  of  Gibbons  v.  Ogderij  9  Wheat.  1,  he  con- 
cludes: "Possessing  such  sovereign  and  exclusive  power  over 
the  subject  of  commerce  among  the  States,  it  is  difficult  to 
understand  why  Congress  may  not  legislate  in  respect  thereto 
to  the  same  extent,  both  as  to  rates  and  all  other  matters  of 
regulation,  as  the  States  may  in  respect  to  purely  local  or  in- 
ternal commerce.'* 

Chief  Justice  Marshall,  in  Gibbons  v.  Ogden,  supra,  says : 
"We  are  now  arrived  at  the  inquiry,  what  is  this  power?  It 
is  the  power  to  regulate ;  that  is,  to  prescribe  the  rule  by  which 
commerce  is  to  be  governed.  This  power,  like  all  others  vested 
in  Congress,  is  complete  in  itself,  may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limitations,  other  than  are  pre- 
scribed  in   the  Constitution If,   as   has  always  been 

understood,  the  sovereignty  of  Congress,  though  limited  to 
specified  objects,  is  plenary  as  to  those  objects,  the  power  over 
commerce  with  foreign  nations,  and  among  the  several  States, 
is  vested  in  Congress  as  absolutely  as  it  would  be  in  a  single 
government,  having  in  its  constitution  the  same  restrictions  on 
the  exercise  of  the  power  as  are  found  in  the  Constitution  of 
the  United  States."  The  doctrine  of  Gibbons  v.  Ogden,  siipra^ 
has  been  reiterated  in  many  cases,  and  we  have  no  hesitation  iu 
asserting  that  the  act  of  Congress  relating  to  the  matter  under 
oousideration  is  in  accord  with  the  authorities  and  the  Coustitu- 
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tion.  (Gloucester  Fary  Oo.  v.  Pennsylvania^  114  U.  S.  196; 
Brown  v.  HousUmy  114  U.  S.  622;  New  Chileans  Gas  Q>.  v. 
Louisiana  Light  Q).  115  U.  S.  660;  Prefer  v.  IllinoiSy  116 
U.  S.  252;  WaUing  v.  Michigan,  116  U.  S.  446;  Ifor^ran  v. 
Louisiana,  118  U.  S.  455;  Wabash  etc.  Ry.  Oo.  v.  Illinois,  118 
U.  S.  557;  Bobbins  v.  Shelby  Taxing  District,  120  U.  S.  489; 
Kidd  V.  Pearaon,  128  U.  S.  1;  Leisy  v.  Hardin,  135  U.  S.  100.) 
It  is  not  necessary  to  determiDe  whether  Congress  can  pass 
a  law  which  impairs  the  obligation  of  a  contract^  but  it  is  a 
sound  proposition  that  its  power  to  legislate  on  this  matter 
is  at  the  least  equal  to  that  possessed  by  the  legislatures  of  the 
States.  The  rules  which  have  been  applied  to  local  legislation 
of  this  nature  should  be  safe  guides  for  us  to  follow  in  the 
adjustment  of  this  contention.  The  Supreme  Court  of  the 
United  States  has  uniformly  upheld  statutes  which  have  been 
enacted  in  many  States  to  regulate  the  compensation  of  railroad 
companies  within  their  jurisdiction  for  the  carriage  of  goods. 
In  the  construction  of  the  general  corporation  law  of  the  State 
of  Iowa,  Chief  Justice  Waite,  in  Oiicago  B,  &  Q,  Ry.  Co.  \\ 
Iowa,  94  U.  S.  155,  says:  "Railroad  companies  are  carriers 
for  hire.  They  are  incorporated  as  such,  and  given  extraordi- 
nary powers,  in  order  that  they  may  the  better  serve  the  public 
in  that  capacity.  They  are,  therefore,  engaged  in  a  public 
employment  affecting  the  public  interest,  and,  under  the  de- 
cision in  31unn  v.  Illinois,  94  U.  S.  113,  subject  to  le^rislative 
control  as  to  their  rates  of  fare  and  freiglit,  unless  protectetl  by 

their  charters But  when  the  legislature  steps  in  and 

prescribes  a  maximum  of  charge,  it  operates  upon  this  corpora- 
tion the  same  as  it  does  upon  individuals  engaged  in  a  similar 
business  .  .  .  •  Neither  does  it  affect  the  case  that  before  the 
power  was  exercised  the  company  had  pledged  its  income  as 
security  for  the  payment  of  debts  incurred,  and  had  leased  its 
road  to  a  tenant  that  relied  upon  the  earnings  for  the  menus 
of  paying  the  agreed  rent."  The  condition  of  the  parties  in 
aii4sago  M.&St.  Paul  R.  R.  Oo.  v.  Ackley,  94  U.  S.  179,  when 
compared  with  that  of  the  litigants  in  the  case  at  bar,  is  re- 
versed. The  railroad  company  brought  an  action  to  recover  a 
reasonable  compensation  for  its  services  in  the  trans|)ortation 
of  goods,  which  exceeded  the  maximum  prescribed  by  the  legis- 
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lature  of  the  State  of  Wisconsin,  and  Chief  Justice  Waite  said 
in  the  opinion:  "As  between  the  company  and  a  freighter, 
there  is  a  statutory  limitation  of  the  charge  for  transjwrtation 

actually  performed But  for  goods  actually  carried,  the 

limit  of  the  recovery  is  that  prescribed  by  the  statute/'  It 
fihould  be  remembered  in  the  treatment  of  these  questions  that 
the  appellant  has  been  incorporated  by  an  act  of  Congress. 

In  referring  to  the  Union  Pacific  Railroad  Company,  Chief 
Justice  Waite  says,  in  Sinking  Fund  Cases,  99  U.  S.  700:  "This 
corporation  is  a  creature  of  the  United  States.  It  is  a  private 
corporation  created  for  public  purposes,  and  its  property  is  to 
a  large  extent  devoted  to  public  uses.  It  is,  therefore,  subject 
to  legislative  control  so  far  as  its  business  affects  the  public 
interests.""  In  Railroad  Commission  Cases,  116  U.  S.  307, 
Chief  Justice  Waite  re-affirms  this  principle  and  observes :  "  It 
is  now  settled  in  this  court  that  a  State  has  power  to  limit  the 
amount  of  charges  by  railroad  companies  for  the  transportation 
of  persons  and  property  within  its  own  jurisdiction,  unless 
restrained  by  some  contract  in  the  charter,  or  unless  what  is 
done  amounts  to  a  regulation  of  foreign  or  interstate  commerce,'* 
(See,  also,  Munn  v.  llUnoiSy  94  U.  S.  113;  Peik  v.  Chicago  & 
N.  W.  R.  R.  Co.  94  U.  S.  164;  Winona  &  St.  Peter  R.  R.  a. 
V.  Blake,  94  U.  S.  180;  Stone  v.  Wisconsin,  94  U.  S.  181; 
Ruggles  v.  Illinois,  108  U.  S.  526;  Dow  v.  Beidelman,  125 
U.  S.  680.) 

Inasmuch  as  dissenting  opinions  may  be  found  in  some  of 
the  cases  which  have  been  cited,  it  may  not  be  deemed  improper 
to  quote  from  a  recent  decision  of  that  eminent  tribunal,  which 
reconciles  the  differences  referred  to,  and  maintains  the  same 
doctrine.  In  Georgia  Banking  Co.  v.  Smith,  128  U.  S.  174, 
Mr.  Justice  Field  delivered  the  opinion  and  said:  "The  incor- 
poration of  the  company,  by  which  numerous  parties  are  per- 
mitted to  act  as  a  single  body  for  the  purpose  of  its  creation,  or 
as  Chief  Justice  Marshall  expresses  it,  by  which  'the  character 
and  properties  of  individuality*  are  bestowed  'on  a  collective 
and  changing  body  of  men,'  (Providence  Bank  v.  Billings,  4 
Peters,  514,  562),  the  grant  to  it  of  special  privileges  to  carry 
out  the  object  of  its  incorporation,  particularly  the  authority 
to  exercise  the  State's  right  of  eminent  domain  that  it  may 
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appropriate  needed  property — a  right  which  can  be  exercised 
only  for  public  purposes;  and  the  obligatiou,  assumed  by  the 
aeceptauce  of  its  charter^  to  transport  all  persons  and  merchan- 
dise, upon  like  conditions  and  upon  reasonable  rates,  affect  the 
property  and  employment  with  a  public  use ;  and  where  prop- 
erty is  thus  affected,  the  business  in  which  it  is  used  is  subject  to 
legislative  controL  So  long  as  the  use  continues,  the  power  of 
regulation  remains,  and  the  regulation  may  extend  not  merely 
to  provisions  for  the  security  of  passengers  and  freight  against 
accidents,  and  for  the  convenience  of  the  public,  but  also  to  pre- 
vent extortion  by  unreasonable  charges,  and  favoritism  by  unjust 
discrimiDatious.  This  is  not  a  new  doctrine  but  old  doctrine, 
always  asserted  whenever  property  or  business  is,  by  reason  of 
special  privileges  received  from  the  government,  the  better  to 
secure  the  purposes  to  which  the  i)roperty  is  dedicated  or  de- 
voted, affected  with  a  public  use.  Tliere  have  been  differences 
of  opinion  among  the  judges  of  this  court  in  some  cases  as  to  the 
circumstances  or  conditions  under  which  some  kinds  of  property 
or  business  may  be  properly  held  to  be  thus  affected,  as  in  Munn 
v.  Illinois,  94  U.  S.  113, 126, 139, 146;  but  none  as  to  the  doc- 
trine that  when  such  use  exists  the  business  becomes  subject  to 
legislative  control  in  all  respects  necessary  to  protect  the  public 
against  danger,  injustice,  and  oppression.  In  almost  every  case 
which  has  been  before  this  court,  where  the  power  of  the  State  to 
regulate  the  rates  of  charges  of  railroad  companies  for  the  trans- 
portation of  persons  and  freight  within  its  jurisdiction  has  been 
under  consideration,  the  question  discussed  has  not  been  the 
original  power  of  the  State  over  the  subject,  but  whether  that 
power  had  not  been,  by  stipulations  of  the  charter,  or  other 
legislation,  amounting  to  a  contract,  surrendered  to  the  com-> 
pany  or  been  in  some  manner  qualified.  It  is  only  upon  the 
latter  point  that  there  have  been  differences  of  opinion." 

The  liberal  quotations  from  these  opinions  show  clearly  the 
grounds  upon  which  legislation  similar  to  the  provisions  of  the 
act  of  Congress  under  examination  are  based,  and  also  the  limit- 
ations which  have  been  sometimes  placed  upon  the  law-making 
power  in  this  regard.  Counsel  in  their  briefs  have  not  pointed 
out,  and  we  have  been  unable  to  find  any  case  in  which  a  con- 
tract like  that  in  the  complaint  has  been  protected  from  the 
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operation  of  a  statute  which  fixed  penalties  for  an  unfair  dis- 
crimination by  railroad  companies  in  their  tariffs  for  carrying 
freight.  We  think  that  the  significance  of  this  fact  can  be 
easily  understood  when  we  inquire  into  the  authority  for  this 
species  of  legislation  by  the  States.  The  act  of  Congress 
derives  its  force  from  the  grant  of  power  by  the  Constitution 
"to  r^ulate  commerce  with  foreign  nations,  and  among  the 
several  States."  (Const,  art.  i.  §  8.)  The  local  statutes,  which 
have  been  reviewed  by  the  foregoing  authorities,  are  founded 
upon  the  police  power  of  the  States.  No  court  has  attempted 
to  define  this  power  with  precision,  although  the  general  princi- 
ples applicable  thereto  have  been  established  firmly  in  juris- 
prudence. Says  the  great  Chief  Justice  Shaw  in  Oommonw.  v. 
Alger^  7  Cush.  53:  "We  think  it  is  a  settled  principle,  grow- 
ing out  of  the  nature  of  well-ordered  civil  society,  that  every 
holder  of  property,  however  absolute  and  unqualified  may  be 
his  title,  holds  it  under  the  implied  liability  that  his  use  of  it 
may  be  so  regulated,  tliat  it  shall  not  be  injurious  to  the  equal 
enjoyment  of  others  having  an  equal  right  to  the  enjoyment  of 
their  property,  nor  injurious  to  the  rights  of  the  community. 
.  •  .  .  Rights  of  property,  like  all  other  social  and  conven- 
tional rights,  are  subject  to  such  reasonable  limitations  in  their 
enjoyment,  as  shall  prevent  them  from  being  injurious,  and  to 
such  reasonable  restraints  and  regulations  established  by  law, 
as  the  legislature,  under  the  governing  and  controlling  power 
vested  in  them  by  the  Constitution,  may  think  necessary  and 

expedient The  power  we  allude  to  is  rather  the  police 

power,  the  power  vested  in  the  legislature  by  the  Constitution, 
to  make,  ordain,  and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances,  either  with  penalties 
or  without,  not  repugnant  to  the  Constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the  commonwealth,  and 
of  the  subjects  of  the  same." 

In  Thxyi-pe  v.  RvJtland  &  B.  R.  B.  Co.  27  Vt.  140;  62  Am. 
Dec.  625,  Chief  Justice  Redfield  said  in  the  opinion:  "We 
think  the  power  of  the  legislature  to  control  existing  railways 
in  this  respect  may  be  found  in  the  general  control  over  the 
police  of  the  country,  which  resides  in  the  law-making  power 
in  all  £ree  States The  police  power  of  the  State  extends 
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to  the  protectiOQ  of  the  lives,  limbs,  health,  comfort,  and  qniet 
of  all  persons,  and  the  protection  of  all  property  within  the 
State.  According  to  the  maxim,  Sie  utere  tuo  ut  alienum  non 
hzdas,  which  being  of  universal  application,  it  must,  of  course, 
be  within  the  range  of  legislative  action  to  define  the  mode  and 
manner  in  which  every  one  may  so  use  his  own  as  not  to  injure 
others.  So  far  as  railroads  are  concerned,  this  police  power, 
which  resides  primarily  and  ultimately  in  the  legislature,  is 
twofold."  (See,  also,  Pierce  on  Railroads,  460;  2  Redfield  on 
Railways  [4th  ed.],  232;  State  v.  Winona  &  St.  Peter  R.  R. 
Co.  19  Minn.  434;  affirmed,  94  U,  S.  180,  mjyi-a;  Watetiown 
V.  3Iayo,  109  Mass.  315;  12  Am.  Rep.  694;  Oommonw.  v. 
Intoxicating  Liquors,  115  Mass.  153;  affirmed,  97  U.  S.  25; 
Northwestern  Fertilizinff  Co.  v.  Hyde  Park,  97  U.  S.  659 ;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Cb.  115  U.  S.  650;  Mugler 
V.  KansaSj  123  U.  S.  623 ;  Rodemadier  v.  Milwaukee  &  St.  Paul 
R.  R.  Co.  41  Iowa,  297;  20  Am.  Rep.  592.) 

In  discussing  this  legislation,  Pierce  on  Railroads,  supra^ 
says:  "Such  laws  may  incidentally  impair  the  value  of  fran- 
chises, or  of  rights  held  under  contracts,  but  they  are  enacted 
diverso  intuitu^  and  are  not  within  the  constitutional  inhibition." 
In  Commxmw.  v.  Intoxicating  Liquors,  stipra,  Mr.  Justice  Endi- 
oott,  as  the  organ  of  the  court,  said:  "Every  such  law  limits, 
restrains,  impairs,  and  in  some  cases  destroys  the  uses,  which 
were  previously  enjoyed,  of  the  property  so  made  the  subject 
of  legislation,  but  the  extent  to  which  it  may  do  so  does  not 
affect  the  validity  of  such  laws,  or  their  equal  application  to  all 
owners  of  such  property.  They  are  presumed  to  be  passed 
for  the  common  good,  and  to  be  necessary  for  the  protection  of 
the  public,  and  cannot  be  said  to  impair  any  right,  or  the  obli- 
gation of  any  contract,  or  to  do  any  injury  in  the  proper  and 
legal  sense  of  these  terms."  In  New  Orleans  Gas  Co,  v.  iou- 
isiana  Light  Co.  sup-a,  the  court  says:  "The  constitutional 
prohibition  upon  State  laws,  impairing  the  obligation  of  con- 
tracts does  not  restrict  the  power  of  the  State  to  protect  the 
public  health  the  public  morals,  or  the  public  safety,  as  the 
one  or  the  other  may  be  involved  in  the  execution  of  such 
contracts." 

Another  view  of  the  controversy  conducts  us  to  the  same  con- 
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elusion.  If  the  contract  mentioned  in  the  complaint  had  been 
fulfilled,  it  is  plain  that,  afler  the  act  of  Congress  became  efiect- 
ive,  and  during  the  period  specified  in  the  pleadings,  there  would 
have  been  a  discrimination  in  favor  of  the  respondent  by  the  ap- 
pellant in  the  sum  of  $590.95,  on  account  of  the  transportation  of 
his  goods.  In  other  words,  the  patrons  of  the  Northern  Pacific 
Railroad  Company,  who  had  no  special  agreement,  would  pay 
this  amount  for  the  same  services  in  excess  of  what  would  be 
demanded  of  the  respondent.  It  has  been  adjudged  in  many 
cases  that  when  these  circumstances  arise,  the  contract,  which 
was  entered  into  by  the  parties  in  this  action,  is  contrary  to 
public  policy  and  cannot  be  enforced.  {ileRsenger  v.  Pennsyl- 
vania R.  R.  Co.  36  N.  J.  L.  407;  13  Am.  Rep.  457;  affirmed, 
38  N.  J.  L.  531;  18  Am.  Rep,  754;  Scqfield  v.  Railway  Co. 
43  Ohio  St.  571 ;  Christie  v.  Missouri  Pac.  Ry.  Co.  94  Mo. 
453;  Oiicago  &  A.  R.  R.  Co.  v.  People,  67  111.  11;  16  Am. 
Rep.  599;  Indianapolis  D.  &  S.  R.  R.  Co.  v.  Ermn,  118  111. 
250.) 

There  is  an  old  rule  of  law  which  can  be  invoked  and  applied 
to  the  case  at  bar.  In  Atkinson  v.  Ritc/iie^  10  East,  530,  Lord 
Ellen  borough,  C.  J.,  said  in  the  opinion :  "  That  no  contract 
can  properly  be  carried  into  eflFect  which  was  originally  made 
contrary  to  the  provisions  of  law,  or  which,  being  made  con- 
sistently with  the  rules  of  law  at  the  time,  has  become  illegal 
in  virtue  of  some  subsequent  law,  are  propositions  which  admit 
of  no  doubt.'*  Professor  Pomeroy  writes:  "An  illegal  con- 
tract is,  as  a  rule,  void  —  not  merely  voidable — and  can  be  the 
basis  of  no  judicial  proceeding.  No  action  can  be  maintained 
upon  it,  either  at  law  or  in  equity.  This  impossibility  of 
enforcement  exists,  whether  the  agreement  is  illegal  in  its  incep- 
tion, or  whether,  being  valid  when  made,  the  illegality  has  been 
created  by  a  subsequent  statute.''  (Contracts,  p.  280;  Brown  v. 
Lmdon,  9  Scott,  N.  S.  726;  affirmed,  13  Scott,  N.  S.  828;  2 
Parsons  on  Contracts  [5th  ed.],  674;  Mounsey  v.  Drake,  10 
Johns.  27;  Jones  v.  Judd,  4  N.  Y.  411.)  The  principles  which 
have  been  stated  are  applicable  to  the  act  of  Congress  "to 
regulate  commerce,"  and  the  contract  which  has  been  described. 

The  respondent  is  not  entitled  to  recover  a  judgment  for  any 
amount.     The  contract  cannot  serve  as  the  foundation  of  any 
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action  by  the  parties  thereto.  It  is  therefore  ordered  that  the 
judgment  be  reversed  with  costs^  and  that  the  cause  be  remanded, 
with  directions  to  dismiss  the  action. 

Habwood,  J.,  and  De  Witt,  J.,  concur. 
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VAUGHN,   Appellant,   v.   SCHMALSLE    et   al., 
Respondents. 

Lien  ot  Jxtdovent. — A  jndgment  lien  is  not  a  specific  lien  ni>on  &e  real  estate  of 
the  judgment  debtor,  so  as  to  constitute  a  property  in  the  land  itself  to  the 
exclusion  of  a  prior  equitable  title  in  a  third  i>er8on,  but  is  a  general  lien,  secur- 
ing a  right  to  levy,  or  a  preference  over  interests  subsequently  acquired,  and  ii 
subject  to  all  prior  liens,  whether  legal  or  equitable. 

Baxe  — Mortgage  — Convfn/ance.—  VndeT  section  807  of  the  Code  of  Civil  Proced- 
ure, a  Judgment  lien  is  created  upon  the  real  property  of  the  judgment  debtor, 
owned  by  him  at  the  time  the  judgment  is  docketed.  By  the  provisions  of  soy 
tion  270  of  tlie  fifth  division  of  the  Compiled  Statutes,  a  mortgage  is  embraced 
in  the  term  "conveyance."  Under  section  258  of  the  fifth  division  of  the  Com- 
piled Statutes,  a  conveyance  of  real  estate  is  valid  and  binding  between  the 
parties  thereto  without  record.  Section  259  of  the  fifth  division  of  the  Com- 
piled Statutes  declares  that  the  filing  of  such  conveyance  shall  impart  notice  to 
all  persons  of  the  contents  thereof,  and  subsequent  purchai^ers  shall  be  deemed 
to  purchase  and  take  with  notice.  Section  260  of  the  fifth  division  of  the  Com- 
piled Statutes  makes  every  unrecorded  conveyance  Toid  as  against  subsequent 
purchasers  in  good  faith.  Beld,  that  the  foregoing  provisions  do  not  include 
Judgment  creditors,  and  a  mortgage  executed  and  delivered  prior  to  the  docket- 
ing of  a  judgment  is  paramount  to  the  title  of  the  purchaser  of  the  lands  at  an 
execution  sale,  where  the  mortgage  was  recorded  prior  to  the  sale.  {Chumasero 
T.  Vial  8  Mont.  876;  McAdow  v.  Black,  4  Mont  476,  cited.) 

MoBTOAOKS  — 2>««crtp(ion— i'brectosurtf.— A  description  of  property  in  a  mortgago 
as  "sixteen  feet  of  the  north  end"  of  certain  lots  enumerated,  in  a  specified 
block,  in  a  given  town,  county,  and  State,  is  not  so  uncertain  as  to  render  the 
mortgage  void,  in  that  the  expression  "sixteen  feet"  might  mean  sixteen  square 
feet,  where  it  is  not  denied  that  the  mortgage  included  some  portion  of  said 
lots,  and  no  mistake  or  imperfection  of  such  oonveyanoe  is  put  in  issue  Yij  the 
pleadings. 

Appeal  from  Sevenih  Judicial  District,  Ouder  QmrUy. 
Judgment  was  rendered  for  the  defendants  below  bj  Mi]> 

BT7RN,  J. 

M.  J.  lAdddly  and  TF.  A.  BwrUighy  for  Appellant. 

The  contention  of  the  plaintiff  involves  the  question  of  the 
efiect  of  the  registry  law  of  the  State,  as  between  a  judgment 
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Hen  and  a  mortgage,  executed  before  the  docketing  of  a  jodg- 
ment,  and  filed  for  record  after  that  time,  but  before  the  sale 
ander  the  execution  issued  on  the  judgment.  The  registry 'of 
deeds  and  conveyances  is  unknown  to  the  common  law,  and  the 
lack  of  such  a  uniform  law  is  criticised  by  Blackstone  in  his 
Commentaries,  book  3,  page  343.  (See,  also,  ilesick  v.  Sunder- 
landf  6  Cal.  297;  Rose  v.  Munie,  4  Cal.  173.)  Since  registry 
laws  are  unknown  to  the  common  law,  which  considers  that 
every  one  will  preserve  the  muniments  of  his  own  title,  it  fol- 
lows that  they  are  to  be  strictly  construed.     (Call  v.  Hastings, 

3  Cal.  183 ;  Oiamberlain  v.  Belt,  7  Cal.  294 ;  68  Am.  Dec.  260; 
Hose  V.  Munie,  supra.)  Our  statute  in  relation  to  the  registry 
of  deeds  and  mortgages  is  derived  from  California.  Tested  by 
the  California  authorities  it  is  difficult  to  understand  the  reason 
for  the  decision  of  the  court  in  the  present  case.  The  registry 
act,  as  found  in  the  Montana  statutes,  was  never  intended  by 
its  very  terms  to  protect  any  one  but  bona  fde  purchasers  and 
mortgagees  without  notice.  (Comp.  Stats,  fifth  div.  p.  661^ 
§§  259,  260;  Hunter  v.  Watson,  12  Cal.  363;  73  Am.  Dec^ 
543;  Gall  v.  Hastings,  3  Cal.  179;  Bird  v.  Dennison,  7  Cal. 
309 ;  Rose  v.  ifunie,  4  Cal.  173 ;  Bryan  v.  Ramirez,  8  Cal.  461; 
68  Am.  Dec.  340.) 

In  the  case  of  Wilcoxson  v.  MiUer,  49  Cal.  193,  it  was  held 
that  the  word  "conveyance,"  as  used  in  the  registry  act,  did 
not  include  a  judgment  lien ;  and  in  the  case  of  Rose  v.  Munie, 

4  Cal.  173,  the  court  held  that  an  unrecorded  mortgage  has 
priority  over  a  mechanic's  lien,  which  had  attached  subsequently 
to  the  execution  of  a  mortgage;  thus  in  effect  declaring  that 
the  word  "conveyance,''  as  used  in  the  registry  act,  does  not 
include  mechanics'  liens.  We  call  attention  to  these  cases  for 
the  purpose  of  showing  that  the  California  courts  have  refused 
to  extend  the  registry  law  beyond  the  strict  letter  thereof, 
Eegistry  acts  do  not  protect  judgment  lien-holders.  (Hunter  v. 
Watson,  12  Cal.  363;  73  Am.  Dec.  543;  Pixley  v.  Huggins,  15 
Cal.  128;  (yRouj-ke  v.  (7 Connor,  39  Cal.  442;  Packard  v. 
Johnsm,  51  Cal.  545;  Wilcoxson  v.  Miller,  49  Cal.  193.)  We 
do  not  wish  to  be  understood  as  maintaining  that  a  creditor 
cannot  purchase  at  his  own  execution  sale,  and  be  a  bona  fide 
purchaser  within  the  meaning  of  the  law.    A  bonafi^le  purchaser 
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is  one  who  purchases  without  notice,  actual  or  constructive. 
(Woodtoorth  v.  Guamany  1  Cal.  203;  Dennis  v.  Bunnii^  6  Cal, 
^0;  MUcheU  v.  SUelman,  8  Cal.  363;  StaiJey  v.  Green,  12 
Cal.  149;  McCabe  v.  Grey,  20  Cal.  509;  Galland  v.  Jackman, 
26  Cal.  80;  85  Am.  Dec.  172;  Landers  v.  BoUon,  26  Cal.  394; 
Faf^mery,  Dkiah  Water  Co.  56  Cal.  11;  Eversdon  v.  Mayhew,  65 
Cal.  167,  and  authorities  there  cited;  Freeman  on  Judgments, 
§§  366, 367;  Story's  Equity  Jurisprudence,  §§  1502, 1503;  Jones 
on  Mortgages,  §§  460,  462,  572 ;  Norton  v.  Williams,  9  Iowa, 
530;  Holden  v.  Gai^eit,  23  Kan.  98;  Silver  v.  Ladd,  7  Wall. 
219;  May  v.  Le  Gaire,  11  Wall.  232;  Alexander  v.  Rodriqttez, 
12  Wall.  323.)  And  finally,  on  the  question  of  what  consti- 
tutes a  bona  fide  purchase  in  this  State,  we  cite  the  court  to  the 
case  of  McAdotD  v.  Black,  6  Mont.  601,  where  the  judgment 
creditor  ))urchased  under  his  own  execution  sale,  and  the  court 
held  that  he  was  not  a  bona  fide  purchaser  for  a  valuable  con- 
sideration so  as  to  entitle  him  to  the  protection  of  the  registry 
laws.  But  conceding,  for  the  sake  of  argument,  that  the  defend- 
ant, William  Schmalsle,  was  a  bona  fide  purchaser,  he  must  still 
fail,  because  his  deed  was  not  put  on  record  before  the  mortgage 
of  Mrs.  Vaughn.  (Comp.  Stats,  fifth  div.  §  260;  Carpentier  v. 
Williamson,  25  Cal.  154;  Thomas  v.  Vanlieu,  28  Cal.  617;  ITtY- 
coxson  v.  Miller,  49  Cal.  193 ;  Packard  v.  Johnson,  51  Cal.  545.) 
The  court  found  that  part  of  the  property  mortgaged  was  not 
sufficiently  described  in  the  mortgage.  The  object  of  the  de- 
scription is  to  identify  the  land,  and  whenever  that  can  be  done 
from  the  description  in  the  deed  or  mortgage,  it  is  sufficient. 
The  mortgage  is  annexed  to  the  complaint,  and  is  before  the 
court,  and  we  submit  that  from  the  findings  of  fact  and  the 
mortgage  the  court  cannot  but  say  that  the  description  is  suf- 
ficient to  identify  the  land.  Without  any  refinement  upon  the 
description,  the  expression,  "sixteen  feet  of  the  north  end  of 
lots  1  and  2,  in  block  44,  in  Miles  City,"  can  mean  nothing  else 
than  sixteen  feet  in  depth  off  of  the  north  end  of  those  lots,  and 
we  suggest  that  a  defective  description  may  be  made  certain  by 
proof,  and  is  quite  different  from  a  case  where  there  is  no 
description  at  all,  or  a  misleading  one.  An  examination  of  the 
authorities  will  show  that  whenever  the  description  is  such  that 
the  property  can  be  identified,  although  defective,  the  mortgage 
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or  deed  is  maintained.  (De  Lemllain  v.  Evans,  39  Cal.  120; 
Garwood  v.  Hadings,  38  Cal.  216;  Irwin  v.  Touone,  42  Cal. 
326;  Banks  v.  Moreno,  39  Cal.  239;  Lick  v.  (yDonneU,  3  Cal. 
59;  58  Am.  Dec.  383.)  No  issue  is  raised  by  the  pleadings  as 
to  the  sufficiency  of  the  description  as  contained  in  the  mort- 
gage;  and  certainly  from  reading  the  mortgage  it  vrill  be  im^ 
pos.sible  for  the  court  to  say,  as  a  matter  of  law,  that  the 
property  is  not  sufficiently  described.  {Thompson  v.  Tliomp^ 
son,  52  Cal.  164.) 

SLrevell  &  Porter,  for  Respondent. 

The  court  below  decided  that  under  the  statute  law  of  this 
State,  the  docketed  judgment,  and  levy  and  sale  made  under  it, 
roust  take  precedence  of  a  mortgage  unrecorded  at  the  time  the 
judgment  was  dockelel  and  the  levy  made,  of  which  mortgage, 
if  it  existed  at  all,  the  judgment  creditor  had  no  notice  at  the 
time  his  judgment  was  docketed  and  the  levy  made. 

At  the  present  time  two  opposite  theories  of  the  nature  of  a 
mortgage  hold  about  equal  sway  in  this  country.  (1)  The  com- 
mon-law view.  At  common  law,  a  mortgage  was  a  conveyance 
of  the  fee.  By  it  the  whole  legal  estate  passed  to  the  mortgagee. 
Under  his  mortgage,  if  there  were  no  restraining  conditions^ 
the  mortgagee  was  entitled  to  immediate  possession.  Later^ 
and  under  a  somewhat  modified  condition  of  the  common  law, 
the  mortgagee  was  not  entitled  to  possession  until  condition 
broken,  but  the  legal  estate  passed  to  him  the  same  as  under 
the  more  rigorous  conditions  of  the  law.  (1  Jones  on  Mort- 
gages, pp.  15,  59;  1  Washburn  on  Real  Property,  p.  500; 
Fogarty  v.  Saivyer,  17  Cal.  589.)  (2)  Mortgage  a  m^re  secur- 
ity for  debt.  Whatever  may  be  the  law  elsewhere,  it  is  the 
settled  law  of  the  State  now,  that  a  mortgage  is  a  mere  security 
for  debt ;  it  passes  no  estate  of  any  kind  in  the  land.  Our  stat* 
nte  has  wholly  abrogated  the  common  law  upon  this  subject. 
(Comp.  Stats.  §  371,  p.  161 ;  McMillan  v.  Richards,  9  Cal.  409; 
70  Am.  Dec.  655;  Fogarty  v.  Sawyer,  supra;  McGurren  v. 
Gatrity,  68  Cal.  566;  Tapia  v.  Demariini,  77  Cal.  383;  First 
Nat.  Bank  v.  BeU  8.  &  C.  M.  Co.  8  Mont.  32;  Gassert  v.  Bogk, 
7  Mont.  585.) 

It  may  be  pertinent  to  inquire  what  is  a  docketed  judgment^ 
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and  in  what  respect  does  it  differ  from  a  mortgage  under  our 
law? 

In  all  essential  particulars  tLey  are  the  same.  They  are  alike 
aecurities  for  debt,  and  when  recorded  or  docketed,  their  power 
and  capacity  to  bind  the  property  of  the  debtor  is  the  same. 
As  to  third  persons,  they  are  liens  upon  the  real  property  of 
the  debtor  from  the  time  of  record  and  not  before,  and  have  the 
same  binding  force  as  a  mortgage,  and  the  same  capacity  to  hold 
the  laud  as  long  as  the  statute  preserves  it  in  force.  {Rankin 
V.  ScoU,  12  Wheat.  104;  Ward  v.  Chamberlin,  24  How.  745.) 
Neither  a  judgment  nor  a  mortgage  under  our  statutes  is  bind- 
ing as  to  third  parties  without  registration.  Compiled  Statutes, 
flection  307,  page  130,  provides  that  a  judgment  is  a  lien  upon 
all  the  real  property  of  the  debtor  not  exempt  from  execution 
in  the  county  from  the  time  the  judgment  is  docketed  until 
the  lien  expires.  Nothing  can  be  more  explicit  or  peremptory 
than  this  enactment,  and  no  comment  can  either  increase  or 
diminish  its  binding  force.  There  is  found  in  section  308,  page 
139  of  the  Compiled  Statutes,  the  most  explicit  direction  as  to 
how  this  record  shall  be  made  and  kept,  and  in  the  succeeding 
section  it  is  further  provided  that  the  record  book  shall  at  all 
reasonable  hours  be  kept  open  to  public  inspection,  thus  invit- 
ing attention  to  the  dignity  and  importance  of  this  lien. 

Compiled  Statutes,  section  258,  page  661:  "Every  convey- 
ance of  real  estate,  and  every  instrument  of  writing  setting  forth 
an  agreement  to  convey  any  real  estate,  may  be  effected,  proved, 
acknowledged,  and  ceillfied  in  the  manner  prescribed  by  this  act 
to  operate  as  notice  to  third  persons,  shall  be  recorded  in  the 
office  of  the  recorder  of  the  county  in  which  such  real  estate 
is  situated,  but  shall  be  valid  and  binding  between  the  parties 
thereto  without  such  record.'* 

For  a  definition  of  the  term  "conveyance,**  as  here  used,  turn 
to  section  270,  page  663.  By  that  section  it  is  declared  that 
the  term  "  conveyance'*  embraces  a  mortgage.  If  we  then  read 
section  258  in  the  light  and  under  the  direction  of  this  defini- 
tion, omitting  irrelevant  parts,  as  far  as  the  present  inquiry  is 
concerned,  it  will  read  as  follows:  — 

"  Every  mortgage  of  real  estate,  to  operate  as  notice  to  third 
persons,  shall  be  recorded  m  the  office  of  the  recorder  of  the 
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cooDty  in  which  such  real  estate  is  situate,  but  shall  be  valid 
and  binding  between  the  parties  thereto  without  such  record." 

This  section  (258)  was  never  in  the  statutes  of  California,  so 
far  as  we  have  been  able  to  determine,  at  the  time  any  decision 
was  rendered  there  upon  the  subject  of  mortgage  liens.  This 
section  is  the  keystone  of  our  statutory  provisions,  relating  to 
the  recording  of  instruments  affecting  real  estate.  The  subject 
of  the  section  is  the  recording  of  all  instruments  in  any  way 
affecting  any  real  estate.  The  sph-U  of  the  section  is  that  every 
instrument  of  every  kind  and  nature  by  which  real  estate  may 
be  affected,  in  order  to  operate  as  notice  to  third  persons,  shall 
be  recorded  as  provided  by  law. 

The  two  succeeding  sections,  259  and  260,  since  the  adoption 
of  section  258  into  our  statutes,  only  amplify  this  same  idea. 
The  former  declares  that  from  the  time  of  filing  the  same  the 
instrument  shall  impart  notice  to  all  persons  of  its  contents, 
and  in  particular  to  mortgagees  and  purchasers;  but  the  addi- 
tion of  the  latter  part  of  the  section,  "  mortgagees  and  pur- 
chasers," makes  the  section  no  stronger  or  different  from  what 
it  would  be  without  it.  Section  260  simply  provides  that  in 
case  a  purchaser,  for  a  valuable  consideration — that  is,  a  pur- 
chaser by  deed — shall  first  record  his  conveyance,  then  any 
instrument  subsequently  filed  for  record  shall  be  as  to  him 
absolutely  void.  In  that  case  it  would  not  even  cast  a  cloud. 
Section  379  of  chapter  5  provides  that  ^'no  person  having  a 
conveyance  of,  or  claiming  any  lien  upon  the  property,  or  some 
Dart  thereof,  need  be  made  a  party  to  the  action,  unless  such 
conveyance  or  lien  appear  of  record.  This  statute  was  very 
fully  considered  in  the  elaborate  opinion  of  the  Supreme  Court 
in  Nedin  v.  WW&,  104  U.  S.  428.  The  judgment  is  a  lien  on 
the  property  of  the  debtor  from  the  time  of  docketing,  and  is 
notice  to  all  persons  dealing  with  real  estate.  "While  the  section 
does  not  in  express  terms  declare  that  the  docketing  of  the  judg- 
ment shall  be  notice  to  all  persons,  it  has  been  adjudicated  in  a 
number  of  cases  that  such  is  its  effect.  {Page  v.  liogers,  31 
Oal.  294;  Smiih  v.  RandaU,  6  Cal.  47;  65  Am.  Dec.  475; 
OaU  V.  Hastings,  3  Cal.  179;  Beichert  v.  McGure,  23  111.  516; 
Dawning  v.  Le  Du,  82  Cal.  473;  Freeman  on  Judgments, 
§  366,  and  note  1,  p.  408.) 
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The  description  set  out  in  the  exhibit  to  the  complaint  is: 
'^ Sixteen  feet  of  the  north  end  of  lots  1  and  2,  in  block  44^  in 
said  town  of  Miles  Citj^  etc.''  The  court  in  substance  found 
that  of  itself  this  description  was  not  sufficient  to  enable  it  to 
make  a  decree  with  the  least  legal  precision. 

There  was  not  a  syllable  of  evidence  to  identify  such  parcel 
of  land;  nothing  to  show  that  there  was  any  "north  end" 
to  any  lots  in  Miles  City,  nor  whether  square  feet  or  linear  feet 
were  meant.  The  plat  of  Miles  City  was  not  even  introduced 
to  show  that  lots  were  laid  out  fronting  east  or  west^  or  north 
or  south^  or  at  intermediate  points  of  the  compass.  There  is 
nothing  before  this  court  but  an  exhibit  to  a  complaint.  We 
submit  that  the  court  below  could  not  have  found  otherwise 
upon  this  question  than  it  did  find.  {Caldwell  v.  Oenter,  30 
Cal.  543;  Gorgan  v.  FacA«,  45  Cal.  610;  Tryon  v.  Hunioony 
67  Cal.  328;  Ctiinique  v.  People,  78  Cal.  575;  Whidow  v. 
Cooper,  104  111.  243;  Roberta  v.  Oian  lin  Pen,  23  Cal.  259.) 

Harwood,  J. — In  this  appeal  two  questions  of  law  are  to 
be  determined:  First,  a  question  of  priority  and  relative  legal 
effect  of  a  judgment  lien  on  real  estate,  and  title  acquired  at  exe- 
cution sale  thereunder,  as  against  a  mortgage  executed  and  deli  ve- 
ered prior  to  docketing  of  the  judgment,  but  not  recorded  until 
after  the  judgment  was  docketed  and  levy  made  under  execu* 
tion.  Second,  a  question  as  to  the  sufficiency  of  description  of 
a  portion  of  the  real  estate  mentioned  in  the  mortgage. 

These  questions  will  be  considered  in  the  order  stated.  This 
appeal  is  from  the  judgment  of  the  trial  court,  and  we  find  in 
the  judgment  roll  an  exception  to  the  conclusions  of  law  found 
by  the  court,  on  the  ground  that  the  same  are  not  supported  by 
the  facts  as  found  by  the  court.  The  facts  bearing  u|K>n  the 
first  point  of  controversy  as  found  by  the  court  are  as  follows: 
March  1,  1886,  plaintiff  loaned  to  J.  F.  Schmalsle  seven  hun- 
dred dollars,  payable  twelve  months  after  date,  with  interest  at 
the  rate  of  twenty-four  per  cent  per  annum,  for  which  said 
J.  F.  Schmalsle  made  and  delivered  to  plaintiff  a  promissory 
note,  and  a  mortgage  to  secure  the  same,  principal  and  interest, 
and  twenty-five  dollars  attorney  fees,  on  certain  described  lots 
of  land  situate  in  Miles  City,  county  of  Custer,  which  mortgage 
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was  filed  for  record  in  the  office  of  the  county  clerk  and  recorder 
of  said  county,  April  5,  1886.  On  the  eleventh  day  of  March, 
1886,  judgment  was  rendered  and  docketed  against  said  mort- 
gagor in  the  District  Court  in  and  for  said  county,  for  the 
recovery  of  the  sum  of  fifteen  hundred  dollars,  in  favor  of 
William  F.  Schmalsle,  one  of  the  defendants  in  this  action; 
that  execution  was  duly  issued  on  said  judgment  on  March  19, 
1886,  under  which  execution  the  sheriff  levied  on  the  same 
real  estate  mentioned  in  said  mortgage,  and  thereafter,  on  the 
ninth  day  of  April,  1886,  sold  said  real  estate  under  said  levy 
to  William  F.  Schmalsle  for  eleven  hundred  dollars;  that  when 
such  purchase  was  made  the  purchaser,  William  F.  Schmalsle, 
had  actual  notice  of  the  existence  of  the  plaintiff's  mortgage, 
as  well  as  constructive  notice  by  the  record  thereof;  that  on  the 
ninth  day  of  October,  1886,  the  sheriff  executed  to  William  F. 
Schmalsle  a  deed,  conveying  to  him  said  property  so  sold  under 
said  execution,  which  deed  was  filed  for  record  October  20, 1886. 
Upon  this  state  of  facts  the  court  found,  as  a  conclusion  of  law, 
that  the  judgment  lien  was  paramount  to  the  mortgage,  and 
that  the  mortgage  could  not  be  '^enforced  against  said  property- 
8o  levied  upon  to  the  exclusion  of  the  said  judgment,  or  io^ 
priority  thereto.'^  So  holding,  the  court  denied  the  plaintiff  i^. 
decree  of  foreclosure  of  her  mortgage  on  said  premises,  and 
rendered  judgment  against  her  in  favor  of  defendants,  William. 
F.  Schmalsle  and  Nelson  A.  Miles,  from  which  judgment, 
plaintiff  appealed. 

The  question  involved  herein  as  to  the  relative  force  of  a: 
judgment  lien,  and  a  mortgage  made  and  delivered  prior  tOt 
docketing  of  the  judgment,  but  not  recorded  until  after  such/, 
docketing  and  levy  of  execution,  must  be  solved  by  a  consider- 
ation of  the  statute  relating  to  the  judgment  lien  and  execution, 
and  the  statute  providing  for  the  conveyance  of  real  estate  or 
interests  therein,  and  the  effect  of  recording  such  conveyances  or 
withholding  the  same  from  record.     The  statute  fixing  the 
judgment  lien  is  found  in  section  307  of  the  Code  of  Civil 
Procedure,  which  provides:   "Immediately  after  filing  a  judg- 
ment roll  the  clerk  shall  make  proper  entries  of  the  judgment, 
nnder  appropriate  heads,  in  the  docket  kept  by  him;  and 
£rum  the  time  the  judgment  is  docketed  it  shall  become  a  lien 
Vol.  X.— IS. 
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upon  the  real  property  of  the  judgment  debtor,  not  exempt 
from  execution,  in  the  county,  owned  by  him  at  the  time,  or 
which  he  may  afterward  acquire,  until  said  lien  expires.  The 
lien  shall  continue  for  six  years,  unless  the  judgment  be  previ- 
ously satisfied/'  The  judgment  lien  here  established  by  statute 
takes  effect  upon  ''the  real  property  of  the  judgment  debtor  not 
exempt  from  execution,  in  the  county,  oioned  by  him  at  the  time, 
or  thereafter  acquired."  So  in  section  313  of  the  Code  of  Civil 
Procedure,  where  the  execution  is  provided  for,  the  sheriff  is 
required,  first,  to  satisfy  the  judgment  out  of  the  personal  prop- 
erty of  the  debtor;  or  "if  sufficient  personal  property  cannot 
be  found,  then  out  of  his  real  property;  or  if  the  judgment  be 
a  lien  upon  real  property,  then  out  of  the  real  property  belong'- 
ing  to  him  on  tlie  day  when  judgment  was  docketed,  or  at  any 
time  thereafter." 

In  Rodgers  v.  Bonner,  45  N.  Y.  379,  the  court  says :  "  A 
Judgment  is  not  a  specific  lien  on  any  particular  real  estate  of 
4he  judgment  debtor,  but  a  general  lien  upon  all  his  real  estate, 
subject  to  all  prior  liens,  either  legal  or  equitable,  irrespective 
of  any  knowledge  of  the  judgment  creditor  as  to  the  existence  of 
such  Hens."  (See,  also,  Independent  School  District  v.  Werner, 
43  Iowa,  643.)  In  the  case  of  Conrad  v.  Atlantic  Ins.  Oo,  1 
Peters,  442,  Mr.  Justice  Story,  announcing  the  decision  of  the 
•court,  says:  "Now  it  is  not  understood  that  a  general  lien  by 
judgment  on  land  constitutes,  pa*  «6,  a  property  or  right  in  the 
land  itself.  It  only  confers  a  right  to  levy  on  the  same  to  the 
exclusion  of  other  adverse  interests  subsequent  to  the  judgment; 
and  when  the  levy  is  actually  made  on  the  same,  the  title  of  the 
creditor  for  this  purpose  relates  back  to  the  time  of  his  judg- 
ment, so  as  to  cut  out  intermediate  encumbrances." 

tn  Brown  v.  Pierce,  7  Wall.  205,  Mr.  Justice  Clifford,  speak- 
ing for  the  court,  declares  the  extent  and  effect  of  a  judgment 
lieu  as  follows:  ''Judgments  were  not  liens  at  common  law. 
....  Different  regulations,  however,  prevailed  in  different 
States,  and  in  some  neither  a  judgment  nor  a  decree  for  the 
payment  of  money,  except  in  cases  of  attachment  or  mesne 
process,  created  any  preference  in  favor  of  the  creditor,  until 
the  execution  was  issued  and  had  been  levied  on  the  land. 
Where  the  lien  is  recognized,  it  confers  a  right  to  levy  on  the 
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land  to  the  exclasion  of  other  advei*se  interests  acquired  subse- 
quently to  the  judgment;  but  the  lien  constitutes  no  property  or 
right  in  the  land  itself,  •  •  •  •  Express  decision  of  this  court  is 
that  the  lien  of  a  judgment  constitutes  no  property  in  the  laud; 
that  it  is  merely  a  general  lien,  securing  a  preference  over  sub- 
sequently acquired  interests  in  the  property;  but  the  settled 
rule  in  chancery  is  that  a  general  lien  is  controlled  in  such 
courts  so  as  to  protect  the  rights  of  those  who  were  previously 
entitled  to  an  equitable  interest  in  the  lands,  or  in  the  proceeds 
thereof.  Specific  liens  stand  on  a  different  footing;  but  it  is 
well  settled  that  a  judgment  creates  only  a  general  lien,  and 
that  the  judgment  creditor  acquires  thereby  no  higher  or  better 
right  to  the  property  or  assets  of  the  debtor  than  the  debtor 
himself  had  when  the  judgment  was  rendered,  unless  he  can 
show  some  fraud  or  collusion  to  impair  his  rights.  Correct 
statement  of  the  rule  is  that  the  lien  of  a  judgment  creates  a 
preference  over  subsequently  acquired  rights,  but  in  equity  it 
does  not  attach  to  the  more  legal  title  to  the  land  as  existing  in 
tlie  defendant  at  its  rendition,  to  the  exclusion  of  a  prior  equi- 
table title  in  a  third  person.  Guided  by  these  considerations,  the 
court  of  chancery  will  protect  the  equitable  rights  of  third  per- 
sons against  the  legal  lien,  and  will  limit  that  lien  to  the  actual 
interest  which  the  judgment  debtor  had  in  the  estate  at  the  time 
the  judgment  was  rendere*!.'*  {In  re  Howe,  1  Paige,  125;  19 
Am.  Dec.  395;  Ella  v.  Tomley,  1  Paige,  280;  Eeirsted  v.  Avery ^ 
4  Paige,  15;  Lounsbwy  v.  Purdyj  11  Barb.  490;  Averill  v. 
LouckSy  6  Barb.  20.)  These  eminent  authorities  are  cited  and 
quoted  from  as  forcibly  expressing  the  legal  effect  of  a  judg- 
ment lien  generally.  The  correctness  of  the  views  expressed  is 
not  questioned,  so  far  as  we  are  aware,  throughout  the  whole 
range  of  authorities  on  this  subject. 

Notwithstanding  this  doctrine,  if  there  is  any  provision  in 
onr  statutes  which  changes  the  relative  force  of  the  judgment 
lien  in  the  case  at  bar  as  against  the  prior  acquired  mortgage, 
then  the  latter  must  be  postponed  to  the  former  as  held  by  the 
trial  court.  It  is  insisted  by  counsel  for  respondent  that  a 
mortgage  executed  upon  land  in  this  State  should  not  bo 
regarded  as  a  conveyance  in  the  sense  that  applied  to  a  mort- 
gage at  common  law ;  that  a  mortgage  on  land,  as  known  to 
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our  statnte,  is  a  mere  Hen  to  secure  the  payment  of  money,  and 
not  a  conveyance,  as  known  to  the  common  law.  In  support 
of  this  position,  section  371  of  the  Code  of  Civil  Procedure  is 
cited,  which  provides  as  follows;  "A  mortgage  of  real  prop- 
erty shall  not  be  deemed  a  conveyance,  whatever  its  terra,  so 
as  to  enable  the  owner  of  the  mortgage  to  recover  possession 
of  the  real  property  without  foreclosure  and  sale/'  It  is  urged 
that  this  provision  radically  changes  the  character  of  a  mort- 
gage in  this  State  from  that  incidental  to  a  mortgage  at  com- 
mon law,  making  the  mortgage  here  simply  a  lien  on  land  to 
secure  the  payment  of  money  or  the  fulfillment  of  an  obliga- 
tion, which  lien  attaches  at  the  time  of  filing  of  the  mortgage 
for  record,  and  not  before.  It  is  true  that  this  provision  of 
statute  modifies  the  conditions  of  a  mortgage  in  this  jurisdiction 
to  the  extent  of  withholding  from  the  mortgagee  the  right  of 
possession  of  the  mortgaged  premises,  upon  the  breach  of  the 
conditions  of  the  mortgage,  without  first  a  foreclosure  and  sale. 
Nevertheless,  a  mortgage  by  our  statute  is  declared  to  be  a  con- 
veyance. Chapter  20  of  the  fifth  division  of  our  statutes  pro- 
vides the  manner  by  which  "conveyances  of  land,  or  any  estate 
or  interest  therein,  may  be  made,  by  deed  signed  by  the  person 
from  whom  the  estate  or  interest  is  intended  to  pass;"  and  sec- 
tion 270  of  that  chapter  provides:  "The  term  'conveyance,'  as 
used  in  this  chapter,  shall  be  construed  to  embrace  every  instru- 
ment in  writing  by  which  any  real  estate,  or  interest  in  real 
estate,  is  created,  alienated,  mortgaged,  or  assigned,  excej^t  wills, 
leases  for  a  term  not  exceeding  one  year,  and  executory  con- 
tracts for  the  sale  or  purchase  of  lands." 

The  mortgage  in  the  case  at  bar  is  shown  to  have  been  exe- 
cuteil  in  the  manner  provided  in  said  chapter  for  the  execution 
of  "conveyances  of  land,  or  any  interest  therein,"  and  this 
mortgage  is  to  be  deemed  a  conveyance  in  the  meaning  of  that 
term  as  used  in  that  chapter.  By  section  258  of  said  chapter, 
this  conveyance  is  declared  to  be  valid  and  binding  as  between 
the  parties  thereto  without  recording.  Now,  if  that  was  a  valid 
and  binding  conveyance  of  an  equitable  interest  in  said  land, 
as  between  the  plaintiff  and  her  mortgagor,  the  mortu^age  inter- 
est had  been  efiFectually  conveyed  away  prior  to  the  attaching 
of  the  judgment  lien  on  said  land.     In  view  of  the  doctrine 
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held  by  the  authorities  cited  mpra,  the  lien  of  the  judgment^ 
docketed  subsequent  to  the  conveyance  of  the  mortgage  interest^ 
must  have  been  subject  to  it.  This  would  be  so,  not  only  in 
consequence  of  general  principles  of  law,  but  strictly  by  the 
provisions  of  statute.  The  statute  establishing  the  judgment 
lien,  as  before  noticed,  fixes  the  lieu  on  the  real  esiaie  owned  by 
the  judgment  debtor  in  the  county  at  the  time  of  docketing  the 
judgment,  or  afterward  acquired.  Hence,  if  a  valid  and  bind- 
ing conveyance  of  an  interest  has  been  made  by  the  debtor, 
prior  to  the  docketing  of  the  judgment,  then  he  did  not  own 
the  interest  so  conveyed  at  the  time  of  docketing  the  judgment^ 
and  the  lien  thereof  could  not  attach  to  that  which  the  judg- 
ment debtor  did  not  own.  It  cannot  be  maintained  that  the 
failure  to  record  a  mortgage  defeats  it,  or  postpones  it  to  the 
lien  of  a  judgment  creditor,  unless  such  failure  continues  until 
after  sale  under  execution  and  purchase,  by  one  in  good  faith 
without  notice.  By  section  259  of  the  chapter  cited  supra,  it 
is  provided  that  the  filing  of  the  instrument  of  conveyance 
''shall  impart  notice  to  all  persons  of  the  contents  thereof,  and 
subsequent  purchasers  and  mortgagees  shall  be  deemed  to  pur- 
chase and  take  with  notice.''  And  again,  in  section  260  of  the 
same  chapter,  it  is  provided  that  "every  conveyance  of  real  estate 
within  this  State  hereafter  made,  which  shall  not  be  recorded  as 
provided  for  in  this  chapter,  shall  be  deemed  void  as  against  any 
subsequent  purchaser  in  good  faith  and  for  a  valuable  consider- 
ation of  the  same  real  estate,  or  any  portion  thereof,  where  his  own 
conveyance  shall  be  first  duly  recorded."  Neither  of  these  pro- 
visions, nor  any  others  found  in  the  statute,  include  judgment 
creditors  so  as  to  make  the  unrecorded  mortgage  void  as  against 
a  judgment  lien.  This  proposition  is  supported  by  numerous 
authorities  where  the  statutory  provisions  are  similar  to  those 
existing  in  this  State.  {Wilcoxson  v.  Miller^  49  Cal.  193; 
Hunter  v.  TFafeon,  12  Cal.  362;  73  Am.  Dec.  543;  Packard  v. 
Johnson^  51  Cal.  545;  Qalland  v.  Jackman^  26  Cal.  80;  86 
Am.  Dec.  172;  Phley  v.  Iluggins,  15  Cal.  128;  Thomas  v. 
Vanlieu,  28  Cal.  617;  Davis  v.  Chmuby,  14  Mo.  170;  55  Am. 
Dec.  105;  Yolemiine  v.  Havener^  20  Mo.  133;  Holdm  v.  Oar^ 
reii,  23  Kan.  98;  Knell  v.  Green  St.  Bd.  Assoc,  m  Md.  66; 
Mb  v.  TousUy,  supra;  Eaokett  v.  Callender,  32  Vt.  97;  HaH 
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V.  Farmer^  &  M.  Bank,  33  Vt.  252;  Notion  v.  Williams,  9 
Iowa,  528.) 

Contrary  to  the  authorities  cited  supra,  our  attention  is  called 
to  an  observation  of  Mr.  Freeman  in  his  work  ou  Judgments 
(3d  ed.  §  366),  to  the  following  effect:  '<In  some  States  the 
registry  laws  so  modify  the  effect  of  conveyances  and  other 
instruments  concerning  real  estate,  as  to  give  a  judgment  lien 
precedence  over  an  unrecorded  instrument  of  which  the  judg- 
ment creditor  had  no  knowledge  at  the  date  of  attaching  of 
the  lien  of  his  judgment.''  Also  note  1  to  this  observation,  in 
which  the  author  says:  "The  tendency  of  recent  statutes,  and 
the  decisions  interpreting  them,  is  to  give  a  judgment  lien  prece- 
dence over  a  prior  unregistered  conveyance  or  encumbrance, 
especially  if  the  plaintiff  had  no  notice  of  it  when  his  judg- 
ment was  docketed  or  roistered,  or  the  levy  of  the  writ  made." 
In  this  connection  respondent  cites  cases  decided  in  the  courts 
of  last  resort  in  the  States  of  Texas,  Virginia,  West  Virginia, 
and  Georgia.  To  these  citations  might  have  been  added  cases 
decided  in  Massachusetts,  Ohio,  Illinois,  Pennsylvania,  and 
perhaps  other  States.  But  on  examination  of  these  decisions, 
and  the  statutes  under  which  the  same  were  made,  we  find  pro- 
visions differing  radically  from  those  of  our  own  State.  In  the 
States  mentioned  the  courts  were  confronted  by  statutory  pro- 
visions, which  gave  precedence  to  a  judgment  lien,  as  remarked 
by  Mr.  Freeman,  either  expressly  or  by  fair  implication,  and 
the  courts  where  these  decisions  are  found  were  interpreting 
such  statutes.  The  weight  of  these  citations  rather  tends  to  con- 
firm us  in  the  opinion,  that  under  our  statute  we  could  not 
fairly  construe  a  judgment  creditor's  lien  to  be  paramount  to 
a  bona  fide  mortgage,  although  not  recorded  at  the  time  the 
judgment  was  docketed.  It  requires  the  force  of  statute  to 
make  a  valid  and  binding  unrecorded  mortgage  void  as  to  the 
judgment  creditor's  lien,  in  like  manner  as  it  requires  statutory 
provisions  to  make  an  unrecorded  deed  or  mortgage  void  as  to 
subsequent  purchasers  or  mortgagees.  It  has  been  held  in 
Oiumasero  v.  Vial,  3  Mont.  376,  that  the  purchaser  at  execution 
sale  is  governed  by  the  rule,  caveat  emptor,  and  that  if  the  judg- 
ment debfcr  was  holding  the  legal  title  to  real  estate  in  trust 
for  another,  and  such  property  was  sold  under  execution  against 
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the  trustee,  in  that  case  the  purchaser  acquired  no  title.  In  Mo- 
Adovo  V.  Blacky  4  Mont.  475,  it  is  held  that  '^an  execution  creditor 
takes  the  property  subject  to  any  lien  or  equity  that  might  be  en- 
forced against  the  judgment  debtor.''  It  is  not  an  irresistible  log- 
ical conclusion  from  these  principles  that  a  judgment  lien  attaches 
to  the  real  estate  of  the  judgment  debtor,  subject  to  any  equities 
which  might  be  enforced  against  the  judgment  debtor,  and  that 
8uch  equities  may  be  enforced  also  against  the  purchaser  under  th« 
execution  sale,  with  notice  of  such  equities?  We  are  of  opinion 
that  the  court  erred  in  concluding  that  the  mortgage  of  appel- 
lant in  the  case  at  bar  was  inferior,  and  subject  to  the  judgment 
lien  of  respondent,  or  the  title  of  respondent  to  said  real  estate 
acquired  by  purchase  at  execution  sale  under  said  judgment, 
afler  having  actual  as  well  as  constructive  notice  of  respondent'^ 
mortgage  on  said  premises. 

We  now  come  to  the  consideration  of  the  second  question 
involved  in  this  appeal,  namely,  whether  or  not  the  trial  court 
erred  in  the  conclusion  of  law  that  the  fractional  portion  of  lots 
1  and  2,  of  block  44,  mentioned  in  the  mortgage,  were  not  suf- 
ficiently described,  and  for  that  further  reason  the  mortgage 
should  have  no  effect  upon  said  portion  of  said  lots  as  against 
the  judgment  lien  of  respondent.  The  complaint  pleads  the 
mortgage  by  setting  it  forth  in  its  own  terms.  The  descriptive 
portion  in  question  is  set  forth  in  the  mortgage  as  follows: 
"And  sixteen  feet  of  the  north  end  of  lots  one  (1)  and  two  (2), 
in  block  forty-four  (44),  in  said  town  of  Miles  City,  according  to 
the  plat  thereof  filed  for  record,"  etc.  The  town,  county,  and 
State  wherein  the  said  lots  are  situate  are  fully  set  forth.  The 
answer  does  not  deny  that  the  plaintiff's  mortgage  included 
some  portion  of  lots  1  and  2,  of  block  44.  The  answer  alleges 
that  the  sheriff  sold  the  property  described  in  the  mortgage  at 
public  sale,  and  that  ^^said  premises,  and  the  whole  thereof,  was 
sold  to  defendant."  The  answer  further  alleges  that  said  Jacob 
F.  Schmalsle  was,  at  the  time  of  docketing  said  judgment,  the 
owner  of  the  property  in  said  mortgage  set  out  and  described, 
and  the  whole  thereof."  Among  other  findings  of  fact  the 
record  shows  that  the  court  found:  "That  at  the  time  of  the 
mortgage,  and  since,  the  defendant,  Jacob  F.  Schmalsle,  never 
owned  any  other  property  in  said  block  44  than  the  fractional 
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parts  of  lots  1  and  2  in  said  block,  and  as  described  in  the 
mortgage/' 

It  is  contended  bj  the  appellant  that  as  to  said  lots  1  and  2, 
of  block  44,  the  descriptive  language  oi  the  mortgage  means 
sixteen  feet  in  depth  severed  from  the  north  end  of  said  lots,  or 
in  other  words,  that  the  partition  line  severing  plaint! (T's  por- 
tion of  said  lots  under  said  mortgage  would  cross  said  lots  six* 
teen  feet  from  the  north  end  thereof.  On  the  other  hand, 
respondent's  counsel  contends  that  the  terms  of  the  mortgage, 
''sixteen  feet  of  the  north  end,"  may  mean  sixteen  square  feet. 
The  pleadings  do  not  call  upou  the  court  to  correct  anj  mistake 
or  imperfection  of  the  conveyance,  or  to  make  it  conform  to  the 
intention  of  the  parties  thereto.  If  such  an  issue  was  involved, 
nnder  the  present  state  of  the  pleadings,  and  facts  found,  we 
should  have  no  difficulty  in  drawing  a  conclusion  as  to  the 
meaning  of  said  descriptive  terms,  being  guided  by  the  pro- 
visions of  sections  628  to  633  inclusive,  of  the  Code  of  Civil 
Procedure.  The  plaintiff  is  apparently  satisfied  with  the  de- 
scription as  it  stands  in  the  mortgage.  We  think  the  court 
erred  in  concluding  that  the  mortgage  was  void,  in  so  far  as  it 
related  to  lots  1  and  2,  of  block  44,  for  uncertainty  of  descrip- 
tion. The  plaintiff  is  entitled  in  that  respect  to  a  foreclosure 
of  her  mortgage  according  to  the  description  therein  contained. 

It  is  therefore  ordered  that  the  judgment  of  the  court  be 
reversed,  and  that  judgment  and  decree  of  foreclosure  of  plaint- 
iff's mortgage  be  entered  in  favor  of  plaintiff,  on  the  facts  found, 
to  the  effect  that  her  mortgage  lien  stand  precedent  to  respond- 
ent's claims  upon  said  premises  set  up  in  this  action,  and  to  all 
other  intents,  in  the  manner  provided  by  law  and  the  practice 
in  such  cases. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 
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PETERS,  Appellant,  v.  VAWTER  et  al.,  Respondents.     lOoi 

'  '  jl    576, 

WmojK— Application  for  order,  —A  motion  ia  an  application  to  the  court  for  an 
order,  and,  though  a  written  motion  may  be  filed  before  the  expiration  of  a 
period  in  which  a  motion  Bhould  be  made,  it  is  insufficient,  unless  also  brought 
to  the  attention  of  the  court  within  such  period.  ( Wallace  t.  Lewit,  9  llont. 
899,  affirmed.) 

JmyoNKST— Execution  — Issuance  after  six  years.— The  life  of  a  judgment  is,  by 
the  proTision  of  section  312,  construed  in  connection  with  sections  41  and  307 
of  the  fint  division  of  the  Compiled  Statutes,  limited  to  six  years,  and  execution 
cannot  issue  thereon  after  the  expiration  of  such  period ;  and  the  proviuion  of 
section  319  of  the  first  division  of  the  Compiled  Statutes,  allowing  execution  to 
iKSue  upon  leave  of  the  court  on  motion  after  five  years,  applies  only  to  the 
sixth  year,  and  does  not  authorize  a  pei-petual  reviTor. 

BkVK-' Kxfcuiion— Statutory  consti^ction,—iLi  the  time  of  the  enactment  of  see- 
tiou  Sid  of  the  first  division  of  the  Compiled  Statutes,  section  812  of  the  first 
division  of  the  Compiled  Statutes  allowed  execution  to  issue  at  any  time  within 
five  years,  and  while  it  may  be  granted  that  said  section  849  was  enacted  to 
tnthurize  the  perpetual  revivor  of  a  judgment,  the  subsequent  amendment  of 
section  812  to  read  "six  years"  was  such  an  amendment  as  required  it  to  be 
understood  in  the  same  sense  as  if  it  had  read  from  the  beginning  as  it  does  sa 
•mended. 

Appeal  from  First  Judicial  Didrid,  Lewis  and  Ctarke  County* 

Plaintiff's  motion  for  leave  to  issue  execution  was  refused  by 
Hunt,  J. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

This  is  an  appeal  from  a  special  order  made  ailer  final  .iudg>- 
ment,  refusing  plaintiff  leave  to  issue  execution  upon  a  judgment. 

The  following  are  the  facts :  On  December  8, 1883,  judgment 
was  duly  entered  against  defendants  in  favor  of  plaintiff  for 
$1,161.40,  and  costs,  etc.  On  January  15, 1884,  execution  was 
issuei],  and  on  August  6,  1884,  was  returned  wholly  unsatisfied. 
On  December  2, 1889,  an  affidavit  was  filed  by  plaintiff,  showing 
that  the  judgment  remained  unsatisfied,  and  other  facts,  as 
required  by  section  349  of  the  Code  of  Civil  Procedure,  cited 
belew,  and  therewith,  on  the  same  day,  a  written  motion  ^^for 
leave  to  issue  execution  against  the  defendants,  said  motion 
being  based  upon  the  affidavit  herewith  filed.''  Nothing  further 
was  done  until  Deoember  16,  1889,  when  the  following  was 
iUed:— 
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"To  Cornelias  L.  Vawter,  etc.  Yoa,  and  each  of  yoa,  will 
please  take  notice  that  ten  days  afler  the  service  of  this  notice 
upon  you,  or  as  soon  thereafter  as  counsel  can  be  heard,  the 
undersigned,  the  attorneys  for  plaintiff  in  the  above-entitled 
action,  will  move  the  court  for  an  order  granting  plaintiff  leave 
to  issue  an  execution  upon  the  said  defendants/'  Signed  by 
plaintiff's  attorneys. 

This  notice  was  served  on  defendant  Vawter,  December  16th. 
It  is  not  apparent  when  this  motion  was  brought  to  the  atten* 
tion  of  the  court.  It  was  denied  March  20,  1890.  It  does, 
however,  api>ear  from  the  record,  that  the  court  was  not  moved. 
The  application  to  the  court  was  not  made  prior  to  December 
8,  1889,  the  day  upon  which  six  years  from  the  entering  of 
the  judgment  expired.  The  motion  being  denied,  plaintiff 
appeals.  (§  421,  Code  Civ.  Proc.)  The  question  upon  the 
appeal  is  the  construction  of  the  following  statutes:  Section 
410  of  the  Code  of  Civil  Procedure:  "The  writ  of  scire  facias 
....  is  abolished.  The  remedies  obtainable  in  that  form  may 
hereafter  be  obtained  by  civil  actions."  On  February  13, 1874, 
the  following  section  was  a  portion  of  the  codified  laws.  Civil 
Practice  Act,  section  250:  "The  party  in  whose  favor  judg- 
ment is  given  may,  at  any  time  within  five  years  from  the 
entry  thereof,  issue  a  writ  of  execution  for  its  enforcement,  as 
prescribed  in  this  chapter."  The  above  law  being  upon  the 
statute  book,  the  Act  of  February  13, 1874,  provided  as  follows: 
"Sec.  7.  After  the  lapse  of  five  years  from  the  entry  of  judg^ 
ment,  an  execution  can  only  be  issued  by  leave  of  the  court, 
upon  motion,  with  personal  notice  to  the  adverse  party,  unless 
he  be  absent,  or  non-resident,  or  cannot  be  found  to  make  such 
service,  in  which  case  service  may  be  made  by  publication,  or 
in  such  other  manner  as  the  court  may  direct.  Such  leave  shall 
not  be  given  unless  it  be  established  by  the  oath  of  the  party 
or  other  satisfactory  proof  that  the  judgment,  or  some  part 
thereof,  remains  unsatisfied  and  due;  but  the  leave  shall  not  be 
necessary  when  the  execution  has  been  issued  on  the  judgment 
within  the  five  years,  and  returned  unsatisfied,  in  whole  or  in 
part."  Section  7,  just  cited,  now  appears  in  the  Compiled  Stat- 
utes, Code  of  Civil  Procedure,  as  section  349.  In  the  Code  of 
Civil  Procedure  of  1877,  section  301,  the  section  250  of  the 
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Civil  Practice  Act,  Compiled  Statutes,  mpra,  was  changed  so 
that  "five  years^'  read  "six  years,"  and  in  that  form  it  became 
section  312  of  the  present  Code  of  Civil  Procedure.  There- 
fore, this  case  has  to  do  with  the  construction  of  section  312  of 
the  Code  of  Civil  Procedure  as  follows :  "The  party  in  whose 
favor  the  judgment  is  given  may,  at  any  time  within  six  years 
after  the  entry  thereof,  issue  a  writ  of  execution  for  its  enforce- 
ment as  prescribed  in  this  chapter,"  and  section  349  of  the 
Code  of  Civil  Procedure,  wliich  is  in  the  words  as  set  forth 
above  as  section  7,  Act  of  February  13,  1874.  Section  307  of 
the  Code  of  Civil  Procedure  provides  that  a  judgment  shall  be 
a  lien  for  six  years  from  the  day  of  its  docketing.  By  section 
41  of  the  Code  of  Civil  Procedure  (the  amendment  to  that  law, 
16th  Sess;  p.  172,  being  immaterial  to  this  inquiry),  an  action 
upon  a  judgment  is  barred  in  six  years. 

Toole  &  Wallace,  for  Appellant. 

Our  statute,  utider  which  the  proceeding  appealed  from  was 
instituted,  is  found  in  section  349,  page  154  of  the  Montana 
Compiled  Statutes,  and  this  provision  of  our  statute  is  virtually 
substituted  for  the  common-law  proceeding  known  as  scire  facias, 
(Herman  on  Executions,  §  70,  p.  68,  top;  §  79,  p.  69,  foot; 
Freeman  on  Executions,  §§  93-95.)  At  common  law,  the  origi- 
nal execution  must  have  issued  within  a  year  and  a  day  after 
the  rendition  of  the  judgment,  and  if  an  execution  had  not 
been  issued  within  that  period,  it  could  only  be  done  thereafter 
upon  scire  facias.  But  scire  facias  could  be  invoked  at  any 
time  after  the  year  and  a  day  had  elapsed.  (Herman  on  Exe- 
cutions, §  70,  pp.  57,  68.)  If  the  original  execution,  however, 
issued  within  the  year  and  the  day,  and  was  continued  from 
time  to  time,  it  was  never  necessary  thereafter  to  resort  to  scire 
JadaSj  but  aVuxs  and  pluries  execution  would  issue  at  any  time 
thereafter  as  a  matter  of  course.  {Payne  v.  Payne,  8  Mon.  B. 
391.)  So  that  the  doctrine  of  scire  facias  had  no  application 
to  second  executions,  and  statutes  like  our  own  have  been  held 
not  to  apply  to  second  executions,  where  the  first,  or  original 
execution,  was  regularly  issued  within  the  time  provided  by 
law.     (Freeman  on  Executions,  §  51,  n.  3;  Herman  on  Execu* 
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tions,  §  78;  Pierce  v.  Crane,  4  How.  Pr.  257;  McSmiih  v.  Van 
Duzen,  9  How.  Pr.  245;  Kress  v.  EUia,  14  How.  Pr.  392; 
Redman  v.  Wheder,  2  Abb.  Pr.  117;  Flanagan  v.  linen,  53 
Barb.  587;  Strawbridge  v.  Mann,  17  Ga.  458.)  Hence  our 
motion,  being  for  leave  to  issue  a  seooud  execution,  should  have 
been  granted  as  a  matter  of  course  and  of  right.  The  onij  other 
section  of  our  statute  affecting  this  question  is  section  31 2,  which 
provided  for  the  issuance  of  an  execution  at  the  volition  of  the 
judgment  creditor  at  any  time  within  these  years.  Respondent 
argues  that  this  section  is  one  of  limitation,  and  applies  as  well 
to  execution  issued  upon  leave  as  other  classes  of  execution,  and 
that  section  349  only  has  to  do  with  the  period  between  the  fifth 
and  sixth  years  after  the  rendition  of  the  judgment  This  was 
never  the  intention  of  the  legislature  at  the  time  of  the  enact- 
ment of  section  349,  and  to  have  given  it  such  a  constrnctioa 
at  the  date  of  its  enactment  would  have  made  it  meaningless, 
because  section  349  was  enacted  on  the  thirteenth  day  of  Febru- 
ary, 1874,  and  at  the  time  of  its  passage  section  312  read  five 
years  instead  of  six  years.  (See  Laws  of  1872,  §  250;  Laws 
of  1874,  §  183.)  The  change  in  the  time  of  the  unconditional 
right  of  execution  from  five  to  six  years  was  not  made  until 
1877.  And  from  the  chapter  of  the  Act  of  1877,  in  which  the 
change  was  made,  section  349  was  wholly  omitted.  (See  Laws 
of  1877,  p.  118,  §  301.) 

So  that  in  1874,  and  at  the  time  of  the  passage  of  our  revival 
act,  the  law  authorized  the  issuance  of  an  execution  without 
condition  at  any  time  within  five  years,  and  section  349  then 
assumed  to  provide  how  an  execution  might  be  obtained  upon 
a  judgment  for  all  time  after  five  years,  upon  compliance  with 
its  conditions.  (Cal.  Stats,  same;  Deeriug's  Code  of  Civil  Pro- 
cedure, §§681,  685;  Freeman  on  Executions,  §27;  Eapalje 
Law  Dictionary,  p.  696,  §  21.) 

This  lefl  what  was  then  section  312  to  deal  exclasively  with 
the  unconditional  issuance  of  an  execution,  so  that  the  force  ot 
the  amendment  of  1877  was  simply  to  extend  the  time  within 
which  an  execution  might  unconditionally  issue. 

Again,  it  is  held  that  if  a  revivor  of  the  judgment  be  had  at 
the  expiration  of  five  years  under  our  statute,  or  by  sdre  facias 
afler  a  year  and  a  day  at  common  law,  the  effect  is  to  revive 


1890.]  Peters  v.  Vawteb,  206 

the  judgment  again  for  the  period  of  a  year  and  a  day,  or  for 
the  statutory  period.  This  doctrine  could  not  be  maintained  if 
section  312  was  construed  as  the  statute  of  absohite  limitation 
upon  all  classes  of  executions.    (Jeweit  v.  Hoogland^  30  Ala.  720.) 

To  give  such  a  construction  to  section  312  would  be  to  reduce 
a  judgment  to  the  level  of  a  mere  contract,  and  destroy  in  it  the 
solemnity  and  force  attendant  upon  the  adjudication  between 
the  parties  of  the  question  involved.  The  general  rule  is  that 
a  judgment  lives  forever.  (Freeman  on  Executions^  §  28,  n.  1; 
Herman  on  Executions,  §  70.) 

Here  the  motion  was  filed  within  six  years  from  the  entry  of 
the  judgment,  but  notice  thereof,  not  served  until  a  few  days 
after  the  six  years;  but  the  motion  was  both  filed  and  the  notice 
served  within  six  years  from  the  issuance  of  the  original  exe- 
cution. It  was  contended  that  the  notice  must  be  served  within 
six  years  in  order  to  bring  the  defendant  before  the  court  and 
give  the  court  jurisdiction  to  make  the  order.  This,  however,  is 
a  proceeding  in  the  original  action,  and  the  service  of  the  notice 
18  not  jurisdictional,  and  the  power  of  the  court  to  make  the 
order  does  not  depend  upon  the  service  of  the  notice,  for  an 
order  issued  without  notice  is  voidable  and  not  void,  and  this 
upon  the  ground  above  stated.  (  Woodcock  v.  Bennett,  1  Co  wen, 
711 ;  13  Am.  Dec.  568;  Bank  of  Genesee  v.  Spencer,  18  N.  Y. 
150;  Moiris  v.  Jones,  2  Barn.  &  C.  232;  Mariner  v.  Coon,  16 
Wis.  465,  469;  Freeman  on  Executions,  §  29,  pp.  61,  62,  and 
n.  1,  63.)  While  if  the  time  were  to  be  computed  from  the 
day  of  the  issuance  of  the  original  execution,  this  question 
could  not  arise,  as  both  the  filing  of  the  motion  and  service  of 
the  notice  were  within  the  period  of  six  years  thereafter, 
(Herman  on  Executions,  §  70,  p.  67.) 

Wherefore  we  submit:  First,  that  an  original  execution 
having  issued  in  the  action  within  the  six  years,  the  force  of 
section  312  is  exhausted,  and  alias  execution  should  be  per- 
mitted as  a  matter  of  course;  second,  that  section  349  was 
enacted  to  authorize  a  perpetual  revivor  to  give  permanency  to 
judgments;  third,  that  the  filing  of  the  motion  and  service 
in  this  cause  were  sufficient  under  the  law,  and  that  the  cause 
should  be  remanded  to  the  District  Court,  with  leave  to  the 
plaiutiiF  to  enforce  hb  judgment  by  regular  process. 
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Skober  &  Rowe,  for  Bespondents. 

The  meaning  of  DO  section  of  our  statute  can  be  more  clear  than 
that  of  section  312,  page  142,  Code  of  Civil  Procedure.  It  de- 
clares that "  the  party  in  whose  favor  judgment  is  given  may,  at 
any  time  within  six  years  afler  the  entry  thereof,  issue  a  writ  of 
execution  for  its  enforcement  as  prescribed  in  this  chapter/' 

The  meaning  of  section  349  of  the  same  title  and  chapter,  in 
relation  to  the  same  subject-matter,  is  equally  as  clear  and 
obvious.  It  provides  the  manner  of  issuing  execution  afler  the 
lapse  of  five  years  from  the  entry  of  judgment,  which  is  by 
leave  of  court  upon  motion,  with  notice  to  the  adverse  party, 
and  proof  satisfactory  to  the  court  that  the  judgment,  or  some 
part  thereof,  remains  due  and  unsatisfied.  That  '^  statutes  relat- 
ing to  the  same  subject-matter  must  be  construed  consistently, 
that  all  parts  may,  if  possible,  stand  together,''  is  a  well-settled 
rule  of  statutory  construction. 

Construing  sections  312  and  349  of  the  same  chapter  in  rela- 
tion to  the  same  subject-matter  consistently,  there  can  be  no 
misinterpretation  of  the  meaning  of  the  law,  and  the  intent  of 
the  legislature  at  the  time  it  was  enacted.  It  simply  means 
what  it  says:  That  a  judgment  creditor  may,  at  any  time 
within  six  years  from  the  entry  of  judgment,  have  an  execu- 
tion for  its  enforcement.  As  a  matter  of  course,  at  any  time 
within  five  years  from  its  entry,  after  the  lapse  of  which  time 
and  within  six  years  certain  formalities  are  required,  before  exe- 
cution can  issue,  but  after  six  years  no  execution  can  issue. 

This  construction  of  sections  312  and  349  is  certainly  the 
only  consistent  one  which  can  be  placed  upon  these  two  sections. 

To  place  the  construction  uj)on  section  349  for  which  counsel 
for  appellant  contend,  would  be  to  absolutely  disregard  section 
312,  or  meaninglessly  interpret  its  terms,  and  surely  these  two 
sections  being  in  the  same  chapter,  relating  to  the  same  subject- 
matter,  cannot  be  construed  separately,  but  must  be  construed 
together.  Section  349  depends  upon  section  312,  the  former 
being  one  of  the  provisions  especially  referred  to  in  section  312, 
where  it  says  that  an  execution  may  be  issued  by  the  party  in 
whose  favor  judgment  is  given  at  any  time  within  six  years 
from  the  entry,  as  prescribed  in  this  chapter.    Section  312  is 
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one  of  absolute  limitation.  The  fact  that  execution  has  issued 
and  has  been  returned  unsatisfied  within  the  time  cannot  operate 
to  extend  the  time  within  which  the  judgment  may  be  enforced 
by  execution,  as  contended  by  counsel  for  appellant  Section 
349  of  our  Code  is  almost  a  verbatim  copy  of  the  law  of  North 
Carolina.  (McDonald  v.  Dickson,  85  N.  C.  248.)  In  Cali- 
fornia the  statute  is  identical  with  section  312,  except  the  years 
of  limitation.  {Bowers  v,  Crary,  30  Cal.  622.)  Section  41  of 
our  Code  applies  as  well  to  domestic  judgment  as  foreign,  as  con- 
strued by  all  the  courts  in  States  wherein  such  statute  exists.  (See 
McDonald  v.  Dickson,  supra;  Mason  v.  Cronise,  20  Cal.  212.) 

Our  statute  also  abolishes  the  writ  of  scire  facias,  and  deqlares 
that  the  remedies  heretofore  obtainable  in  that  manner  may  be 
obtained  in  the  form  of  a  civil  action.  (See  §  410,  p.  171, 
Code.)  From  this  we  have  a  right  to  infer  that  there  is  but 
one  manner  in  which  to  revive  a  judgment  in  Montana,  and 
that  is  by  action  upon  the  judgment  within  the  six  years  after 
its  rendition  or  entry. 

Counsel  for  appellant  first  contend  that  an  original  execution 
having  issued  in  the  action  within  the  six  years,  that  the  force 
of  section  812  was  exhausted,  and  alias  execution  should  be 
permitted  as  ot  course.     This  is  an  erroneous  position. 

"The  issuing  and  levy  ol  an  execution  before  the  lien  of  the 
Judgment  upon  which  the  execution  issues  expires,  will  not 
operate  to  prolong  the  lien  of  judgment  beyond  the  time  limited 
in  section  204  of  the  Code."  (§  307,  in  Montana.  See  Isaac  v. 
Swifly  10  Cal.  71,  and  cases  cited;  also,  McDonald  v.  Dickson, 
gupra;  1  Freeman  on  Executions,  §  205,  and  cases  cited.)  The 
application  for  the  order  was  not  made  until  the  twenty-sixth 
day  of  December,  a  period  of  eighteen  days  after  the  judgment 
lien  had  expired,  a  period  of  eighteen  days  after  a  new  action 
could  have  been  based  upon  the  judgment,  a  period  of  eighteen 
days  after  the  judgment  had  ceased  to  have  vitality  for  any 
purpose  whatever.     (See  Transcript,  p.  8.) 

A  motion  is  an  application  for  a  rule  or  order  made  viva  voce 
to  a  court  or  judge;  making  out  and  filing  a  written  application 
is  not  sufScient.  The  attention  of  the  court  must  be  called  to 
it,  and  the  court  moved  to  grant  it.  {People  v.  Ah  Sam,  41 
Cal.  646.) 
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Counsel  for  appellant  seoondly  contend  tbat  section  349 
enacted  to  authorize  a  perpetual  revivor  to  give  permanency  to 
judgments.  This  would  indeed  be  a  strained  and  strange  con- 
struction to  give  the  law.  To  say  that  after  the  lapse  of  six 
years  from  the  entry  of  judgment  it  could  not  be  revived  by 
the  solemn  form  of  an  action  (§  41  ^  p.  68^  Code)^  still  upon 
mere  peremptory  proof  that  some  portion  of  the  judgment 
remained  due  and  unsatisfied^  in  a  summary  proceeding,  exe- 
cution could  issue  against  the  property  of  the  defendant,  is  an 
anomaly  that  does  not  exist ;  it  is  not  the  law. 

Both  the  time  within  which  an  execution  could  issne  and 
within  which  the  judgment  could  be  revived  had  elapsed  in  the 
case  at  bar,  at  the  time  application  was  made  in  the  District 
Court  for  execution,  and  it  was  beyond  the  power  of  the  court 
to  give  any  efSciency  to  an  execution  from  the  judgment.  (1 
Freeman  on  Executions,  §  205,  and  cases  cited ;  Stout  v.  Macy, 
22  Cal.  647;  Botoers  v.  Crary^  30  Cal.  622 ;  McDonald  v.  Diofc- 
iouy  85  N.  C.  248,  above  cited;  Mason  v.  Oronise^  20  Cal.  211, 
question  discussed.) 

De  Witt,  J. — The  recent  decision  of  this  court  in  Wallace 
V.  Lewis  J  9  Mont.  399,  restricts  the  inquiry  herein  to  narrow 
limits.  That  case  holds  that  a  motion  is  an  application  to  the 
court  for  an  order;  that  the  court  must  be  moved  to  grant  the 
order,  and  when  so  moved,  the  proceeding  is  a  motion.  In 
this  view,  no  motion  was  made  for  leave  to  issue  execution,  in 
the  case  at  bar,  until  after  December  8,  1889,  which  was  after 
the  expiration  of  six  years  from  the  entering  of  the  judgment, 
and  after  the  expiration  of  the  period  respectively  limited  in 
sections  41,  307,  and  312  of  the  Code  of  Civil  Procedure. 

We  are,  therefore,  left  only  the  inquiry,  whether  the  court 
may  grant  leave  to  issue  execution  after  the  expiration  of  the 
period  within  which  section  312  seems  to  limit  its  issuance, 
and,  incidentally,  after  an  action  upon  the  judgment  is  barred 
(§  41,  Code  Civ.  Proc.),  and  after  the  lien  of  the  judgment  is 
lost.  (§  307,  Code  Civ.  Proc.)  These  two  latter  sections  we 
mention  only  as  statutory  suggestions,  in  pari  materia,  as  to  the 
length  of  life  of  a  judgment.  In  other  words,  are  these  laws 
an  absolute  limitation  of  the  life  of  a  judgment^  as  is  oonteuded 
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by  the  respondent,  and  held  by  the  District  Court?  or  is  the 
appellant's  position  correct,  that  not  only  may  execution  issue  as 
of  coarse  within  five  years,  and  by  motion  in  the  sixth  year,  but 
also,  upon  motion,  under  section  349,  at  any  time  after  six  years? 
If  appellant's  construction  of  the  statutes  be  correct,  then  a  judg« 
ment  becoming  dormant  at  the  end  of  the  fifth  year  may,  after 
that  time,  and  also  for  all  time  in  the  future,  be  vitalized  suf- 
ficiently to  support  an  execution  by  motion ;  that  is  to  say,  that 
even  after  six  years  the  judgment  only  sleeps,  but  lives  forever. 

Appellant's  position  is  based  upon  the  ancient  doctrine  of 
9cire  facias  to  revive  a  judgment.  But  that  writ  is  abolished. 
The  remedy  formerly  obtained  thereby  is  now  provided  by  the 
statutes  heretofore  cited,  and  the  rights  of  the  judgment  creditor 
must  be  ascertained  by  a  construction  of  these  statutes,  rather 
than  by  the  authority  or  reason  of  the  cases  decided  under  the 
practice  of  scire  facias.  Appellant  calls  our  attention  to  the 
fact  that  when  section  349  was  enacted,  on  February  13,  1874, 
the  limitation  of  section  312  was  five  years,  and  that  section 
349  was  meaningless  at  the  date  of  its  enactment,  unless  it 
intended  that  execution  might  be  obtained  by  motion  even  after 
the  expiration  of  its  life,  as  limited  by  section  312,  which  was 
then  five  years.  Then  he  argues  that  such  intent  being  granted, 
that  when  section  312  was  made  to  read  "six  years,"  in  1877, 
the  original  intent  of  section  349,  to  the  effect  that  execution 
might  be  obtained  by  motion  after  the  expiration  of  the  appar- 
ent five  years'  life  of  the  judgment,  should  also  be  applied  to 
the  effect  that  execution  might  be  obtained  after  the  expiration 
of  this  newly  created  six  years'  life.  For  the  purposes  of  this 
decision,  we  may  grant  that  appellant's  construction  of  section 
349  correctly  sets  forth  the  intent  of  the  act  when  passed  in 
1874.  (See  Mason  v.  Orimise,  20  Cal.  211.)  But  a  later  act, 
section  312,  as  amended  in  1877,  must  operate  upon  the  con- 
struction of  section  349  of  1874. 

Chief  Justice  Cooley,  in  Parsons  v.  GrcuU  Judge,  37  Mich. 
287,  says  that  it  is  true,  as  a  rule  of  construction,  that  "  a  stat- 
ute amended  is  to  be  understood  in  the  same  sense  exactly  as 
if  it  bad  read  from  the  beginning  as  it  does  as  amended."  Of 
coarse  there  are  apparent  exceptions  to  this  rule,  which,  how- 
ever, are  not  here  of  interest.  Apply  this  rule  to  section  312« 
Vol.  X.  — 14. 
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as  amended  in  1877,  to  read  six  years  instead  of  five.  Then  to 
section  312  apply  section  349,  and  there  is  no  reason  to  hold 
that  the  two  sections,  in  pari  materiay  do  not  mean  just  what 
they  say,  viz.,  that  execution  may  issue  at  any  time  within  six 
years  in  the  manner  prescribed  by  law,  that  is  to  say,  within 
five  years,  of  course,  and  in  the  sixth  year  upon  motion,  and 
not  otherwise,  or  at  a  later  period.  Again,  in  1877,  when  the 
legislature  enacted  section  312  as  it  now  stands,  they  had  before 
them  on  the  statute  book  the  provisions  of  section  349,  allowing 
execution  upon  motion  after  five  years,  and  they  deliberately, 
by  section  312,  limited  all  executions  to  six  years.  The  legis- 
lature had  the  power  to  do  this.  They  did  it  in  the  light  of 
section  349,  and  we  cannot  doubt  that  they  intended  what  their 
words  declare. 

We  are  of  opinion  that  the  judgment  in  the  case  before  us 
was  dormant  from  December  8,  1888,  until  December  8,  1889, 
and  that  on  December  8,  1889,  it  died  in  its  sleep,  without 
experiencing  the  vivifying  treatment  of  a  motion  for  execution 
or  an  action  at  law.  (See  1  Freeman  on  Executions,  §  27  a,  cit- 
ing Oeorge  v.  Middough,  62  Mo.  549 ;  Li/on  v.  Btiss^  84  N.  C. 
588;  Jerome  v.  WtUiams,  13  Mich,  521;  McDonald  v.  Dicksotiy 
85  N.  C.  248;  MoGrew  v.  ReasonSy  3  Lea,  485;  Cannon  v. 
Lamany  7  Lea,  513.)  The  New  York  authorities  cited  in  the 
text  of  that  airthor  are  not  in  point  by  reason  of  the  difference 
in  the  statutes.  (See,  also,  Boioera  v.  Orary^  30  Cal.  622; 
Mason  v.  Oronise,  20  Cal.  211;  8toiU  v.  Macy,  22  Cal.  647.) 

The  judgment  of  the  District  Court  is  affirmed. 

BiiAKE^  C.  J.,  and  Db  Witt,  J.,  concur. 


STATE,  Respondent,  v.  GIBBS,  Appellant. 

Obimxnal  'P'sUiCTiCE-' Appeal— Jurisdiction.^ a  notice  of  appeal  in  a  criminal 
oaae  seired  upon  the  county  attornt^y,  which  recites  that  the  appeal  is  taken 
from  the  <*yerdict"  instead  of  the  "judgment,"  is  a  nuUity,  and  confers  no 
jurisdiction  upon  the  appellate  court.  ( Ikrritory  y.  Hanna,  6  Mont.  2i6 ;  TbT" 
ritory  y.  Harris,  7  Mont.  429,  cited.)   i 

Appeal  from  Eighth  Judicial  Diatrict,  Caseade  OowrUy. 
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Conviction  for  perjury.  The  defendant  was  tried  before 
Benton,  J, 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

At  the  May  term,  1890,  of  the  Eighth  Judicial  District 
Court  in  and  for  Cascade  County,  the  defendant  was  convicted 
of  the  crime  of  perjury.  He  comes  to  this  court  with  an 
appeal,  evidenced  by  the  following  papers,  which  are  found  in 
the  transcript:  — 

"To  William  M.  Cockrill,  clerk  of  the  court  in  and  for  the 
county  aforesaid :  You  are  hereby  notified  that  the  defendant 
appeals  to  the  Supreme  Court  of  the  State  of  Montana  from  the 
verdict  and  judgment  rendered  against  him  upon  the  indictment 
for  perjury.  May  term,  1890,  in  the  District  Court  of  Cascade 
County/' 

"I  accept  service  of  this  notice,  June  27,  1890. 

"W.  M.  Cockrill, 
"Clerk  District  Court,  Cascade  County,  Montana.'^ 

Also:  "To  Douglas  Martin,  county  attorney  in  and  for 
county  and  State  aforesaid :  You  are  hereby  notified  that  the 
defendant  appeals  to  the  Supreme  Court  of  the  State  of  Mon- 
tana from  the  verdict  rendered  against  him  upon  the  indictment 
for  peijury.  May  term,  1890,  of  the  District  Court  of  Cascade 
County." 

"  Service  of  above  notice  hereby  acknowledged  this  twenty- 
seventh  day  of  June,  1890.  Douglas  Martin, 

"County  Attorney." 

The  statute  of  this  State  in  reference  to  criminal  appeals  is 
section  398,  page  477  of  the  Compiled  Laws,  as  follows :  "  An 
appeal  is  taken  by  the  service  of  a  notice  upon  the  clerk  of  the 
court  where  the  judgment  was  entered,  stating  that  the  appel- 
lant appeals  from  the  judgment.  If  taken  by  the  defeudant,  a 
similar  notice  must  be  served  upon  the  attorney  prosecuting." 
The  State  now  moves  that  the  appeal  be  dismissed. 

Hoffman  &  Donovan^  for  Appellant. 
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Henri  J.  JSdskeU,  Attorney-General,  for  the  State,  Respond- 
ent. 

De  Witt,  J. — "Appeals  are  matters  of  statutory  regulation. 
There  must  be  a  substantial  compliance  with  the  statute  in  order 
to  confer  jurisdiction  upon  the  appellate  court.  The  appellant 
is  charged  with  the  duty  of  perfecting  his  appeal  in  the  manner 
provided  by  law,  and  error  in  this  regard  affects  the  jurisdiction 
of  the  appellate  court.''  {Territory  v.  Hanna,  6  Mont.  246.) 
The  defendant  in  the  case  at  bar  served  his  notice  of  appeal 
upon  the  clerk  of  the  court.  He  served  upon  the  attorney 
prosecuting  a  notice  of  appeal  from  the  verdict,  nothing  more. 
An  appeal  from  a  verdict  is  unknown  in  the  criminal  law  of 
this  State,  and  such  notice  of  appeal  is  a  nullity.  There  does 
not  appear  any  appeal,  or  notice  thereof  to  the  attorney  prose- 
cuting, from  the  judgment,  or  any  appealable  order.  We  refer 
to  Territory  v.  Hannay  aupray  and  Territory  v.  Harris^  7  Mont. 
384,  429.  The  appeal  is  dismissed,  but  without  prejudice  to 
the  taking  of  another  appeal. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


STATE,  Respondent,  v.  GIBBS,  Appellant. 

TtLkonGE— Appeal— Amendment  of  record, — Where  ui  appeal  has  been  diFiniased, 
the  case  cannot  be  re-instated  upon  a  showing  that  the  dismissal  was  due  to  an 
error  of  the  compiler  of  the  record,  as  a  record  of  the  District  Court  cannot  be 
amended  or  changed  in  this  court ;  but  it  may  be  withdrawn  and  reflkd  when 
corrected. 

Appeal  from  Eighth  Judicial  Distinct,  Cascade  County. 

Hoffman  &  Donovan,  for  Appellant. 

Henri  J.  Haskell,  Attorney-General,  for  the  State,  Respondent. 

Per  Curiam.  —  The  appeal  in  this  case  was  dismissed, 
because  the  record  did  not  show  that  there  had  been  served  on 
the  attorney  prosecuting  any  notice  of  appeal  from  the  judg- 
ment, or  an  appealable  order,  the  notice  being  of  an  appeal 
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from  the  verdict.  (Ante,  p.  210.)  Appellant  moves  for  a  re-iii- 
statement,  and  shows  that  the  alleged  notice  of  appeal  dbntained 
in  the  transcript  was  an  error  of  the  compiler  of  the  record. 
He  now  shows,  by  the  aflBdavits  of  the  attorney  prosecuting, 
that  a  notice  of  appeal  from  the  judgment  was  served  as 
required  by  the  statute.  It  is  clear  that  a  record  of  the  Dis- 
trict Court  cannot  be  amended  or  changed  in  this  court,  but 
steps  may  be  taken  by  which  this  court  may  obtain  the  true 
record.  It  is  therefore  ordered  that  appellant  have  leave  to 
withdraw  the  transcript  from  this  court,  and  refile  it,  so  that  it 
may  show  the  notice  of  appeal  which  was  actually  served  upon 
the  attorney  prosecuting.  Counsel  should  have  known  the  con- 
dition of  this  record,  and  have  suggested  the  error  of  the  com- 
piler before  they  submitted  the  case  on  the  hearing.  Their 
attention  was  called  to  the  condition  of  affairs  upon  the  motion 
to  dismiss. 
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Cbookal  Law—  OontintMnoe. — A  motion  for  a  oontinnsnce  in  a  criminal  oaae,  for 
the  purpose  of  procaring  (he  depositions  of  absent  witnesBes,  is  properly  denied, 
npon  the  admission  of  counsel  for  the  State  that  the  witnesses  named  in  the 
affidavit  for  snch  continuance  would  testify  to  the  facts  therein  stated  if  present. 
(Territory  ▼.  Perkins,  2  Mont  467;  TgrrUory  y,  Hardingy  6  Mont.  323,  affirmed.) 

OsnsisiJkL  Etidkncb — Perjwy — Parol  tealimony.  — Under  An  indictment  for  per- 
jary,  parol  evidence  as  to  what  a  witness  said  in  a  trial  before  a  justice  of  the 
peace  is  competent  where  the  statute  does  not  require  the  testimony  in  such 
trials  to  be  reduced  to  writing. 

CtaxisKh  'LKTf  — Perjury— Evidence.  — Vioot  of  an  cdibi  in  a  criminal  case  is 
material  matter,  upon  which  perjury  may  be  assigned. 

^AXE  — Perjury—  Witness— 'Instruction,  —  IFpon  a  trial  for  perjury,  an  instruction 
that  *'  the  direct  evidence  of  one  witness  alone  is  not  sufficient  to  convict  uf  tlio 
crime  of  perjury,  unless  corroborated  by  other  facts  and  circumstances  proved 
on  the  trial,"  is  not  error  under  section  616  of  the  Code  of  Civil  Procedure, 
which  proTides  thai  tlie  direct  evidence  of  one  witness,  who  is  entitled  to  full 
credit,  is  sufficient  for  proof  of  any  fact,  except  perjury  and  treason. 

^AXZ—BeasonabU  doubt — InMructions.  —  In  the  case  at  bar,  the  jury  were 
instructed  that  '*by  'reasonable  doubt'  is  meant  'actual,  substantial  doubt.' 
It  is  that  state  of  the  case  which,  after  a  comparison  and  consideration  of  oil 
the  evidence,  leaves  the  minds  of  the  jurors  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction  of  the  defendant's  guilt,  and  are  fully  satis- 
fied of  the  truth  of  the  charge.  It  is  such  a  duubt  as  would  cause  a  reasonable, 
prudent,  and  considerate  man,  in  the  graver  and  more  important  affairs  of  life, 
to  pause  and  hesitate  before  acting  upon  the  truth  of  the  matter  charged." 
Beld,  that  the  instmotion  was  not  prejudicial  to  the  defendant,  when  considered 
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in  oonnectioD  with  a  previoiis  inatmction  to  acquit  "  if  the  jnrr  entertain  any 
reasonable  doubt  upon  any  single  fact  or  element  necessary  to  constitute  the 
crime."  ( Territoi-y  y.  McAtidrews,  3  Mont.  158 ;  Ten^Uory  v.  Ovoinga^  3  Mont. 
137,  cited.) 
Attobkbts — Argumnit — Cond'ucl—' Prejudice,  —  K  statement  by  counsel  for  the 
State,  while  addressing  the  jury,  that  one  Gray,  a  witness  for  the  defendant,  had 
thi*eatened  to  assault  him,  is  not  prejudicial  to  the  defendant,  where,  upon  objeo- 
tion,  the  statement  was  immediately  retracted  as  untrue  and  not  a  part  of  the 
evidence. 

Appeal  from  Eighth  Jvdixnal  District,  Cascade  County. 

Conviction  for  perjury.  The  defendant  was  tried  before 
Benton,  J. 

Hoffman  &  Donovan,  for  Appellant 

Tlie  affidavit  for  a  continuance  cannot  be  made  as  strong  and 
beneficial  for  the  defendant  as  the  testimony  of  the  witnesses 
who  are  present  in  court  and  testifying  in  the  presence  and  hear- 
ing of  the  jury.  The  view  expressed  in  Territory  v.  Harding, 
6  Mont.  331,  332,  violates  all  the  principles  of  criminal  juris- 
prudence, in  presuming,  if  not  absolutely  declaring  the  law  to 
be,  that  every  person  under  indictment  or  accused  of  a  crime 
will  perjure  himself  simply  for  the  purpose  of  having  his  case 
continued.  The  Compiled  Statutes,  page  456,  section  271,  does 
not,  either  expressly  or  impliedly,  provide  for  the  admission  of 
the  allegations  of  the  affidavit,  as  is  provided  in  section  253, 
page  121,  Compiled  Statutes.  (See  the  dissenting  opinion  of 
Bach,  J.,  in  Territory  v.  Harding,  6  Mont.  333.)  This  is  a 
question  upon  which  the  Supreme  Court  have  intimated  some 
doubt.  {Terribry  v.  Manton,  8  Mont.  95.)  The  court  erred 
in  permitting  parol  evidence  of  what  witnesses  swore  to  in  the 
trial  before  the  justice  of  the  peace.  {O^ConneU  v.  Stale,  10 
Tex.  App.  567;  Kellogg  v.  Secord,  42  Mich.  318.)  Even  if 
the  testimony  had  been  taken  down,  it  would  have  been  inad- 
missible. {People  V.  Bojorqaez,  55  Cal.  463.)  In  Territory  v. 
Slocka',  9  Mont.  6,  it  is  held  that  upon  some  occasions  the  magis- 
trate  may  testify  as  to  certain  things  that  took  place  before  him. 
(See,  also,  Howard  v.  Patrick,  38  Mich.  795;  Shackleford  v. 
State,  33  Ark.  539 ;  Finn  v.  Commonw.  5  Rand.  701;  1  Greenleaf 
on  Evidence  [12th  ed.],  §  163,  et  seq.;  Wharton's  Criminal  Evi- 
dence [8th  ed.],  §  227,  et  seq.)    The  direct  evidence  of  more 


1890.]  State  v.  Gibbs.  216 

than  one  witness  who  is  entitled  to  full  credit  is  necessary  to 
prove  the  fact  of  perjury,  (Corap.  Stats,  p.  223,  §  616.)  The 
above  statute  is  the  old  common-law  rule  without  any  modifica- 
tions whatever  (4  Blackst.  Com.  358),  and  diflFers  from  any  that 
we  have  been  able  to  find  under  which  the  modern  or  relaxed 
rale  in  this  r^ard  has  been  adopted.  The  court  in  the  instruc- 
tion given  only  requires  the  one  witness  to  be  corroborated  by 
"  facts  and  circumstances  proved  on  the  trial."  This  instruc- 
tion would  make  the  slightest  corroboration  suflScient,  which  is 
certainly  not  the  rule.  In  Slate  v.  Raymond,  20  Iowa,  587,  it 
is  said  that  evidence  confirmatory  of  that  one  witness,  in  some 
slight  particulars  only,  is  not  sufficient  to  warrant  a  conviction. 
(See,  also,  Reg.  v.  Yaie^  1  Car.  &  M.  132;  Woodbeck  v.  Keller, 
6  Cowen,  118;  Wharton's  Criminal  Law  [8th  ed.],  §  1319;  1 
Greenleaf  on  Evidence  [I4th  ed.],  §  257.) 

In  State  v.  Buckley,  18  Or.  228,  the  Supreme  Court  of  Oregon 
touches  upon  this  point,  and  quotes  the  Oregon  statute,  which 
makes  the  exception  of  facts  and  circumstances  corroborating 
the  one  witness.  (So,  also,  in  Wilson  v.  State,  27  Tex.  A  pp.  47 ; 
11  Am.  St.  Rep.  180;  State  v.  Hovoard,  4  McCord,  159.)  In 
all  the  cases  holding  the  modified  or  modern  doctrine,  this  court 
will  find  upon  examination  that  the  doctrines  are  based  upon 
some  statute  peculiar  and  only  applicable  to  those  States. 

The  court  gives  three  different  definitions  of  what  a  reason- 
able doubt  is.  The  first  one  tells  the  jury  that  it  is  '^an  actual, 
substantial  doubt.'*  Second,  that  after  they  have  compared 
and  considered  all  the  evidence,  if  their  minds  are  left  in  a 
condition  that  they  cannot  say  they  feel  an  abiding  conviction 
of  the  defendant's  guilt,  and  are  fully  satisfied  of  the  truth  of 
the  charge,  then  that  is  a  reasonable  doubt. 

This  second  paragraph  was  doubtless  intended  to  be  a  copy, 
or  something  similar  thereto,  of  the  one  found  in  Territory  v. 
McAndrews,  3  Mont.  163,  but  which  reads  entirely  different 
from  the  one  herein  given.  The  court  below  ignored  what  the 
Supreme  Court  of  Montana,  on  page  165  of  the  McAndrewa^ 
Case,  lays  down  as  the  correct  rule;  and  in  Territory  v.  Omngs,  3 
Mont.  137,  the  question  as  to  what  constitutes  a  reasonable  doubt 
is  the  only  question  in  the  case,  and  the  court  there  say  moral 
certainty  is  the  (ynly  certainty  that  excludes  reasonable  doubt. 
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The  third  part  of  this  same  compound,  complicated  iDstruc- 
tioD  adopts  the  rule  of  "a  reasonable  and  prudent  man  acting 
in  the  graver  and  more  important  affairs  of  life."  The  very 
point  that  Wade^  C.  J.;  in  the  Owings  Case,  supra,  says  is  not 
sufficient. 

The  misconduct  of  one  of  the  attorneys  for  the  State  in  com- 
menting on  matters  not  in  evidence  was  such  that  the  court 
should  have  set  aside  the  verdict  and  granted  a  new  trial. 
{Mitehum  \.  State^  11  Ga.  611;  Bishop's  Criminal  Procedure, 
§  311 ;  Profl&tt  on  Jury  Trial,  §  250;  Cook  v.  Dowd,  14  Colo. 
483 ;  Pieraan  v.  State,  18  Tex.  App.  524.)  A  list  of  prejudicial 
statements  upon  which  new  trials  have  been  granted  can  be 
found  in  School  Town  of  Rooliester  v.  Shaw,  100  Ind.  268 ; 
Rudolph  V.  Landwerlen,  92  Ind.  34;  Haich  v.  State,  8  Tex. 
App.  416;  34  Am.  Rep.  751 ;  Humphrey  v.  State,  21  Tex.  App. 
668;  Staie  v.  PhUllps,  24  Mo.  475;  State  v.  Foley,  12  Mo.  App. 
431;  Hall  v.  Wolff,  61  Iowa,  559;  Slate  v.  Upham,  38  Me. 
261;  Ackley  v.  People,  9  Barb.  609  ;  Knowlea  v.  People,  15 
Mich.  413 ;  Wolffe  v.  Slinnia,  74  Ala.  386 ;  Brotmi  v.  Swineford, 
44  Wis.  282;  28  Am.  Rep.  682;  State  v.  Oavenesa,  78  N.  C. 
484;  State  v.  Roarh,  23  Kan.  147;  Weeks  on  Attorneys  at 
Law,  p.  211^  et  seq. 

Hemn  J.  HasheU,  Attomey-Greneral,  for  the  State,  Respondent. 

Blake,  C.  J. — The  grand  jury  of  Cascade  County,  in  this 
State,  returned,  January  24,  1890,  an  indictment,  charging  the 
appellant  with  the  commission  of  the  crime  of  perjury.  At  that 
time  he  entered  a  plea  of  not  guilty,  and  was  tried  by  a  jury  at 
the  following  May  term  of  the  District  Court.  The  transcript 
has  not  l)een  carefully  prepared  by  the  appellant,  and  we  have 
been  compelled  to  dismiss  this  appeal  and  also  re-instate  the 
case  for  hearing.  While  we  cannot  notice  all  the  matters 
which  have  been  urged  in  the  brief  of  counsel,  we  will  try 
to  review  the  rulings  of  the  court  below  which  are  pn>perly 
before  us. 

It  is  alleged  in  the  indictment  that  Frank  Gray  was  tried 
August  26,  1889,  in  the  Justice's  Court  of  Cascade  County, 
before  W.  H.  Race,  a  justice  of  the  peace,  for  the  offense  of 
maliciously  and  unlawfully  shooting,  August  22,  1889,  "four 


1890.]  State  v.  Gibbs.  217 

domestic  geese/*  the  property  of  another;  that  Glbbs  testified 
as  a  witness  for  said  Gray,  that  he  was  in  the  city  of  Great 
Falls  during  the  afternoon  of  the  last-named  day,  and  saw 
Gray  at  different  places  therein ;  and  that  the  said  Gray  and 
Gibbs  were  together  in  a  boat  upon  the  Missouri  River  at  the 
time  specified.  The  testimony  which  was  offered  by  the  re- 
spondent upon  the  trial  tended  to  prove  that  the  crime  that  was 
charged  against  Gray  was  perpetrated  in  the  afternoon  of 
August  22,  1889,  when  Gray  and  Gibbs  and  two  women  were 
in  a  boat  upon  the  Missouri  Eiver,  about  three  miles  above 
Great  Falls.  Some  exhibits  concerning  the  official  character 
of  Race,  the  justice  of  the  peace,  and  the  complaint  against 
Gray,  and  the  record  of  the  proceedings  before  the  magistrate, 
were  offered  in  evidence,  but  are  not  embodied  in  the  transcript. 
These  documents  form  the  foundation  of  a  number  of  alleged 
errors,  and  it  was  the  duty  of  the  appellant  to  have  had  them 
incorporated  in  the  bill  of  exceptions.  The  censure  which 
appears  in  the  brief  of  the  appellant  relating  to  the  stenogra- 
pher is  undeserved.  In  the  absence  of  this  evidence  we  can- 
not determine  the  validity  of  the  objections  that  were  made  to 
their  introduction.  The  appellant  maintains  that  he  was  not 
allowed  the  time  to  prepare  for  his  trial  which  is  provided  by 
the  statute,  as  follows :  "  If  the  defendant,  however,  desire,  he 
shall  have  two  days  after  he  makes  his  plea  in  which  to  pre- 
pare for  trial."  (Comp.  Stats,  third  div.  §  275.)  The  plea 
was  entered  January  24, 1890,  and  the  trial  commenced  May  8, 
1890,  and  the  position  is  groundless. 

The  appellant  filed,  May  7, 1890,  a  motion  for  a  continuance 
of  the  action  to  enable  him  to  procure  the  depositions  of  three 
persons.  The  following  proceedings  were  then  had  according 
to  the  transcript:  ^'Thereupon  counsel  for  the  State  announced 
to  the  court  that  they  would  admit  that  the  witnesses  named  in 
said  affidavit  would  testify  to  the  facts  therein  stated  if  they 
were  present,  but  reserved  the  right  to  impeach  the  testimony 
of  said  witnesses  in  case  they  deemed  it  advisable  to  do  so,  and 
thereupon  the  court  overruled  the  motion.''  This  action  is  con- 
trolled by  the  cases  of  Territory  v.  Perkins,  2  Mont.  467;  Ter- 
rilory  v.  Harding,  6  Mont.  323.  We  are  asked  by  the  counsel 
for  the  appellant  to  reconsider  the  interpretation  of  the  statutes 
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which  govern  the  postponement  of  trials,  and  have  received  the 
thoughtful  scrutiny  of  the  Supreme  Court  of  the  Territory. 
No  opinions  to  the  contrary  are  cited,  and  no  new  argument  is 
submitted  upon  this  question.  Upwards  of  fourteen  years 
have  elapsed  since  the  decision  was  made  in  Territory  v.  Per- 
kins, supra,  and  the  legislative  assembly  had  the  power  to 
change  the  construction  of  this  law  if  it  had  been  deemed 
erroneous.  But  no  legislation  of  this  nature  has  been  enacted. 
We  therefore  re-affirm  the  cases  of  Territory  v.  Perkins,  supra, 
SLud  Territory  v.  Harding ,  supra,  upon  this  proposition. 

It  is  contended  tliat  the  court  had  no  authority  to  prescribe 
the  condition  that  the  State  should  have  the  right  to  im[)each 
the  testimony  of  the  witnesses  who  are  referred  to  in  the  affi- 
davit for  the  continuance.  We  do  not  so  understand  the  rul- 
ing. The  counsel  for  the  State  announced  what  they  intended 
to  do  under  certain  circumstances,  and  the  court  did  not  assent 
thereto,  and  could  not  be  bound  thereby.  But  if  we  take  the 
same  view  as  the  appellant,  we  assert  that  the  respondent 
declared  correctly  the  law,  which  allows  this  privilege  without 
any  order  of  the  court. 

N.  P.  Loberg  and  Hattie  Loberg  testified  in  behalf  of  the 
State,  that  they  were  present  as  witnesses  at  the  trial  of  said 
Gray  for  the  offisnse  of  shooting  the  aforesaid  geese  before  the 
said  Race,  as  justice  of  the  peace  of  Cascade  County.  They 
also  testified  regarding  the  evidence  which  was  then  given  by 
both  Gray  and  Gibbs,  as  well  as  themselves.  This  testimony 
was  admitted  after  the  objections  of  the  appellant,  that  it  was 
immaterial  and  incompetent,  had  been  overruled  by  the  court. 
The  language  of  the  brief  is,  "that  parol  evidence  of  what  a 
witness  said  before  an  examining  magistrate  is  inadmissible," 
and  authorities  are  cited  in  support  of  the  contention.  The 
testimony  in  regard  to  the  proceedings  in  the  Justice's  Court 
does  not  appear  in  the  record,  but  the  officer  entered  a  final 
judgment  in  the  action.  There  is  no  statute  which  requires 
the  testimony  of  witnesses  given  under  the  conditions  set  forth 
in  the  transcript  to  be  reduced  to  writing,  and  the  ruling  in 
this  respect  was  correct.  An  examination  of  the  issues  shows 
that  the  evidence  was  material.  In  Wood  v.  People,  59  N.  Y. 
117,  Mr.  Justice  Andrews,  in  the  opinion,  says:   "It   must 
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appear,  either  from  the  facts  set  forth  in  an  indictment  for  per- 
jury that  the  matter  sworn  to  and  upon  which  the  perjury  is 
assigned  was  material,  or  it  must  be  expressly  averred  that  it 
was  material,  and  the  materiality  mast  be  proved  on  the  trial 
or  there  can  be  no  conviction.  A  false  oath  upon  an  imma- 
terial matter  will  not  support  a  conviction  for  perjury/'  Says 
Professor  Greenleaf,  in  his  work  on  Evidence:  "In  proving 
what  the  prisoner  orally  testified,  it  is  not  necessary  that  it  be 
proved  ipamimis  verbis,  nor  that  the  witness  took  any  note  of 
his  testimony,  it  being  deemed  sufficient  to  prove  substantially 
what  he  said,  and  all  that  he  said,  on  the  point  in  hand." 
(Vol.  3  [13th  ed.],  §  194.  See,  also,  Commmw.  v.  Grant,  116 
Mass.  17 ;  2  Bishop's  Criminal  Procedure,  §  854.)  The  effect 
of  the  evidence  was  to  prove  the  circumstances  attending  the 
crime,  which  has  been  charged  against  Gray,  and  the  nature 
of  his  defense,  an  alibu  In  this  way  the  materiality  of  the 
testimony  upon  the  trial  of  Gray  is  demonstrated. 

It  is  argued  that  the  following  instruction  is  erroneous: 
"The  matters  necessary  for  the  State  to  prove  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt  to  authorize  you  to  con- 
vict are :  •  •  .  •  Sevenih,  that  such  act  of  perjury  has  been  estab- 
lished to  your  satisfaction  beyond  a  reasonable  doubt  by  more 
than  one  witness,  or  that  the  testimony  of  such  witness  has 
been  corroborated  upon  that  point  by  other  facts  and  circum- 
stances proved  on  the  trial.  In  other  words,  the  direct  evidence 
of  one  witness  alone  is  not  sufficient  to  convict  of  the  crime  of 
perjury,  unless  corroborated  by  other  facts  and  circumstances 
proved  on  the  trial."  The  appellant  claims  that  the  court 
ignored  the  following  statute:  "The  direct  evidence  of  one 
witness,  who  is  entitled  to  full  credit,  is  sufficient  for  proof  of 
any  fact,  except  perjury  and  treason."  (Code  Civ.  Proc.  §  616.) 
The  instruction  seems  to  be  in  accord  with  the  modern  author- 
ities. In  Commonw,  v.  Butlandy  119  Mass.  317,  Mr.  Justice 
Morton,  as  the  organ  of  the  court,  said :  "  It  is  not  necessary 
that  there  should  be  two  living  witnesses  in  contradiction  of 
the  statement  of  the  defendant  to  justify  a  conviction  of  per- 
jury. It  is  sufficient  if,  in  addition  to  one  directly  opposing 
witness,  corroborating  circumstances  sufficient  to  turn  the  scale 
and  overcome  the  oatii  of  the  defendant  and  the  legal  presump- 
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tion  of  his  innucenoe  are  proved.  {Cbmmonw,  v.  Parker,  2 
Cush.  212.)  And  where  the  defendant's  statement  is  contra- 
dicted by  a  witness,  who  is  supported  by  corroborating  circum- 
stances, the  evidence  must  ordinarily  be  submitted,  under  proper 
instructions,  to  the  jury,  whose  province  it  is  to  judge  of  the 
weight  of  such  corroborating  circumstances."  (See,  also,  1 
Greenleaf  on  Evidence  [13th  ed.],  5  257,  and  cases  cited; 
United  States  v.  Wood,  14  Peters,  430;  Law.  Co-op.  Pub.  Co. 
editor's  notes.)  A  review  of  the  testimony,  which  is  conflict- 
ing, would  not  be  instructive. 

The  appellant  insists  that  the  following  instruction  is  erro- 
neous: "By  reasonable  doubt  is  meant  actual,  substantial 
doubt.  It  is  that  state  of  the  case  which,  after  a  comparison 
and  consideration  of  all  the  evidence,  leaves  the  minds  of  the 
jurors  in  that  condition  that  they  cannot  say  they  feel  an  abid- 
ing conviction  of  the  defendant's  guilt,  and  are  fully  satisfied 
of  the  truth  of  the  charge.  It  is  such  a  doubt  as  would  cause 
a  reasonable,  prudent,  and  considerate  man,  in  the  graver  and 
more  important  affairs  of  life,  to  pause  and  hesitate  before  act- 
ing upon  the  truth  of  the  matter  charged."  This  language 
should  be  considered  in  connection  with  the  instruction  which 
was  previously  given.  "In  this  case  the  law  raises  no  pre- 
sumption against  the  prisoner,  but  every  presumption  of  the 
law  is  in  favor  of  his  innocence;  and  in  order  to  convict  him 
of  the  crime  alleged  in  the  indictment,  every  material  fact  neces- 
sary to  constitute  such  crime  must  be  proved  beyond  a  reason- 
able doubt;  and  if  the  jury  entertain  any  reasonable  doubt, 
upon  any  single  fact  or  element  necessary  to  constitute  the 
crime,  it  is  your  duty  to  give  the  prisoner  the  benefit  of  such 
doubt  and  acquit  him."  It  is  urged  for  the  appellant  that  the 
instruction  complained  of  is  inconsistent  with  the  rules  which 
have  been  laid  down  in  Territory  v.  McAndrews,  3  Mont.  158, 
and  Territory  v.  Owings,  3  Mont.  137.  We  may  remark  at  this 
stage  our  surprise  that  the  learned  judge  of  the  court  below 
should  seek  any  other  instructions  upon  this  subject  than  those 
which  have  received  the  careful  examination  and  approval  of 
the  Supreme  Court  of  the  Territory.     This  is  the  most  serious 

^estion  which  arises  in  the  ease  at  bar.  It  is  needless  to  quote 
at  length  from  the  cases  supra,  the  law  which  has  been  held  to 
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be  applicable.  The  appellant  did  not  ask  for  any  instruction 
upon  this  branch  of  the  action.  The  definition  of  the  term 
"reasonable  doubt/'  which  is  embraced  in  the  foregoing  instruc- 
tion, has  been  upheld  by  the  Supreme  Court  of  the  State  of 
Illinois  in  many  criminal  cases.  {Miller  v.  People,  39  111.  457; 
Kennedy  v.  People,  40  111.  488;  May  v.  People,  60  III.  119; 
Earll  V.  People,  73  111.  329;  Connaglmn  v.  People,  88  III  460.) 
In  Hopt  V.  Utah,  120  U.  S.  430,  may  be  found  an  instruction 
^hich  embodies  expressions  like  that  under  consideration,  and 
Mr.  Justice  Field  comments  thereon,  and  refers  to  the  case  of 
Commonw,  v.  Oostley,  118  Mass.  1.  "It  was  there  also  said, 
that  an  instruction  to  the  jury  that  they  should  be  satisfied  of 
the  defendant's  guilt  beyond  a  reasonable  doubt,  had  often  been 
held  sufficient,  without  further  explanation.  In  many  cases  it 
may  undoubtedly  be  sufficient.  It  is  simple,  and  as  a  rule  to 
guide  the  jury,  is  as  intelligible  to  them  generally  as  any  which 
could  be  stated,  with  respect  to  the  conviction  they  should  have 
of  the  defendant's  guilt  to  justify  a  verdict  against  him.  But 
in  many  instances,  especially  where  the  case  is  at  all  compli- 
cated, some  explanation  or  illustration  of  the  rule  may  aid  in 

its  full  and  just  comprehension But  an  illustration  like 

the  one  given  in  this  case,  by  reference  to  the  conviction  upon 
which  the  jurors  would  act  in  the  weighty  and  important  con- 
cerns of  life,  would  be  likely  to  aid  them  to  a  right  conclusion, 
when  an  attempted  definition  might  fail."  Without  any  further 
discussion,  we  conclude  that  the  appellant  has  not  been  preju- 
diced by  the  instructions. 

It  is  shown  by  the  record  that,  during  the  argument  of  the 
cause  to  the  jury,  the  counsel  for  the  State  asserted  that  said 
Gray  had  threatened  to  assault  him.  When  the  attorney  for 
the  appellant  made  an  objection  to  this  statement,  the  counsel 
for  the  State  withdrew  the  same,  "and  was  willing  to  admit 
that  it  was  not  a  part  of  the  evidence,  and  that  it  was  not 
true."  The  appellant  relies  upon  this  conduct  of  the  prosecut- 
ing attorney  as  a  ground  of  error.  The  action  of  the  officer  was 
improper,  but  the  obnoxious  comment  was  promptly  retracted. 
The  courts  view  with  a  jealous  eye  every  remark  of  this  nature 
which  is  outside  of  the  evidence,  apd  will  weigh  its  possible 
effect  upon  the  rights  of  the  accused  with  the  jury.     "The  con- 
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duct  of  the  argument,"  say  the  court  in  Coowbn  v.  SUde^  75  Ind. 
215,  ^4s  a  matter  much  within  the  discretion  of  the  trial  court, 
and  it  is  only  where  there  is  an  abuse  of  discretion  that  appel- 
late courts  will  interfere."  {NorUm  v.  Staie,  106  Ind.  163 ;  StaU 
V.  WiUoUy  98  N.  C.  736;  Stale  v.  Degonia,  69  Mo.  485.)  The 
reference  to  Gray  by  counsel  would  cease  to  operate  upon  an 
intelligent  juror  after  the  proceeding  referred  to  had  taken 
place.  The  interruption  of  the  counsel  for  the  State  by  the 
attorney  for  the  appellant,  and  the  immediate  retraction  of  the 
offensive  observation,  would  be  firmly  impressed  upon  his  mind, 
and  remove  any  prejudice  which  had  been  created  thereby. 

We  are  satisfied  that  there  is  no  error  in  the  record,  and  it  is 
therefore  ordered  that  the  judgment  be  affirmed  with  costs,  and 
that  the  same  be  carried  into  execution  as  originally  entered  in 
tlie  court  below. 

Habwood^  J.,  and  De  Witt,  J.,  concur. 
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|:}gj  IN  RE  HALDORN  et  al. 

ATTOVsvn— Disbarment,— The  evidence  in  the  ease  at  bar  reviewed,  and  held  insnf- 

ficient  to  support  the  charges. 
OoKTXMPT  OF  CouBT.—  WUnesses—Beferee.— The  nse  of  piofanity  by  witnesses 

before  a  referee  may  be  pnnished  as  a  contempt  of  court. 

Original  proceeding.    Application  for  disbarment 

Charles  (yDonnell,  for  Petitioner, 

McCutcheon  &  Mclniire,  and  £.  P.  Carpenter,  for  Respondents. 

ilr,  Haldom,  pro  se. 

Blake,  C.  J. — This  is  a  proceeding  under  the  laws  of  the 
State  to  cause  the  names  of  Greorge  Haldorn  and  F.  T.  Mo- 
Bride  to  be  stricken  from  the  roll  of  attorneys  and  counselors 
at  law.  After  the  complaint  and  separate  answers  of  the  parties 
had  been  filed  in  this  court,  a  referee  was  appointed  to  take  the 
testimony  and  report  the  same.  This  work  has  been  done,  and 
a  voluminous  record  with  many  exhibits  is  before  us.     We 
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have  examined  the  evidence^  and  listened  to  the  exhaustive 
argiimeuts  of  the  counsel^  and  declare  without  any  hesitation 
that  the  charges  which  have  been  exhibited  against  the  respond- 
ents are  groundless.  No  good  purpose  can  be  subserved  by  a 
review  of  the  testimony  to  establish  this  conclusion^  and  we 
will  not  make  a  statement  of  the  grievances  which  have  been 
alleged. 

The  conduct  of  some  of  the  witnesses  before  the  referee  in 
the  use  of  profanity  cannot  be  passed  over  in  silence,  and  can 
be  punished  by  us  as  a  contempt  of  this  court.  The  persons 
of  whom  these  remarks  are  uttered  do  not  appear  to  have  com- 
prehended this  matter;  but  their  ignorance  is  no  excuse,  and  a 
repetition  of  the  offense  will  be  followed  by  a  speedy  prosecu- 
tion in  this  tribunal.  We  are  also  compelled  to  censure  the 
counsel  upon  both  sides  for  many  acts  of  discourtesy  towards 
each  other  in  the  hearing  before  the  referee.  They  should  have 
known  and  remembered  at  all  times  that  they  were  in  the  eyes 
of  the  law  in  the  presence  of  this  court,  and  conducted  them- 
selves accordingly. 

It  is  therefore  ordered  and  adjudged  that  the  charges  against 
the  said  Gleorge  Haldorn  and  Francis  T.  McBride  be  dismissed. 

Habwood,  J.,  concurs.     De  Witt,  J.,  did  not  sit  in  this  case. 
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ArrovKEn— Disbarment^ Fraud,— The  complaini  in  proceedings  to  disbar  the 
respondent  charged  that  he  had  been  disbarred  in  the  State  of  New  York,  and 
after  such  disbarment  bad  procured  by  fraud  a  certificate  from  a  justice  of  the 
Supreme  Court  of  that  State,  before  whom  he  last  practiced,  of  good  standing 
in  hia  profession,  with  the  intent  thereby  to  deceive  and  defraud  the  Supreme 
Court  of  thia  State.  Certified  copies  of  the  charges  preferred  against  respond- 
ent in  the  State  of  New  Tork  were  filed  with  the  complaint,  together  with  copies 
of  all  proceedings  except  the  final  order  of  disbarment.  It  appeared  that  a 
decision  to  disbar  the  respondent  in  the  State  of  New  York  had  been  rendered 
by  a  divided  bench ;  that  proceedings  were  stayed  pending  an  appeal ;  that 
either  no  final  order  had  been  made,  or  the  prosecution  had  been  abandoned. 
All  charges  were  fully  denied  by  the  answer  of  the  respondent.  Held,  that  the 
facts  in  the  case  at  bar,  in  the  absence  of  a  final  order  of  the  New  York  courts, 
did  not  warrant  an  original  inquiry  by  this  court  into  the  respondent's  profcs- 
Bional  conduct  while  in  the  State  of  New  York.  Beld,  also,  that  in  the  absence 
of  evidence  upon  the  issue  of  fraud  none  oould  be  presumed* 
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Original  proceeding.    Application  for  disbarment. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

Application  is  made  to  revoke  the  license  granted  to  Peter 
M.  Baum  at  the  July  term,  1890,  of  this  court  On  July  18, 
1890,  Mr.  Baum  filed  his  petition  for  admission  to  practice  in 
the  courts  of  this  State,  and  in  that  petition,  among  other 
matters  required  by  the  rules  of  this  court,  stated  that  he  was, 
until  the  1st  of  April,  1890,  a  regularly  licensed  and  practic- 
ing attorney  and  counselor  at  law  of  the  State  of  New  York, 
and  was  such  for  twenty-two  years  next  preceding  that  date. 
He  gives  the  places  and  times  when  and  where  he  had  practiced 
in  New  York.  He  states  in  his  petition  that  he  presents,  and 
he  did  present  his  original  certificate  of  admission  in  New 
York,  and  the  certificate  of  Hon.  George  A.  Hardin,  presiding 
justice  of  the  Fourth  Judicial  Department  of  the  Supreme  Court 
of  the  State  of  New  York,  in  which  Justice  Hardin  certifies 
"that  Peter  M.  Baum,  late  of  the  city  of  Syracuse,  in  said 
State,  and  now  of  the  city  of  Great  Falls,  in  the  State  of 
Montana,  has  practiced  law  in  the  highest  courts  of  said  State 
[New  York]  for  the  past  twenty-two  years,  and  last  at  said  city 
of  Syracuse,  in  said  Fourth  Judicial  Department,  and  that  he 
was  in  good  standing  in  his  profession  in  the  said  Fourth 
Judicial  Department  at  the  time  he  practiced  there  as  aforesaid. 
Dated  July  9,  1890."  Upon  this  petition  and  certificate,  and 
upon  the  other  papers  required  by  the  rules  of  the  court,  Mr. 
Baum  was  admitted  to  practice  in  all  the  courts  of  this  State, 
at  the  July  term,  1890. 

The  charge  in  the  complaint  for  disbarment  rests  upon  two 
specifications :  (1)  That  when  the  applicant  made  his  petition 
to  this  court,  he  had  been  disbarred  in  the  State  of  New  York, 
and  not  re-instated;  (2)  that  being  so  disbarred,  he  went  to 
a  part  of  the  State  of  New  York  remote  from  the  place  where 
he  had  been  disbarred,  and  by  fraud  obtained  the  certificate  of 
Justice  Hardin,  above  referred  to,  and  presented  the  same  to 
this  court,  with  intent  to  defraud  and  deceive  this  court.  With 
the  complaint  are  filed  certified  copies  of  the  charges  preferred 
against  Mr.  Baum  in  the  Second  Judicial  Department  of  the 
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Sapreme  Court  of  New  York,  the  testimony  in  the  proceedings 
the  finding  of  the  referee,  and  all  proceedings,  except  the  final 
order  of  disbarment,  which,  it  is  alleged  in  the  complaint,  is  m 
the  possession  of  one  Monchausen  in  the  State  of  New  York,, 
who  has  not  entered  the  same  of  record  in  the  New  York 
Supreme  Court,  and  will  not  allow  the  complainant  to  have  a 
copy  of  the  same.  The  complaint  further  alleges  that  said 
order  is  held  by  Monchausen,  upon  an  agreement  between  him 
and  Baum  that  it  should  not  be  entered,  if  Baum  would  leave 
the  State  of  New  York  and  not  return.  Defendant  files  a  veri- 
fied answer.  As  to  the  first  specification,  he  denies  that  he  was 
disbarred  in  New  York,  and  sets  forth  the  following  as  the 
facts:  That  proceedings  were  commenced  against  him  in  the 
second  department  in  the  city  of  Poughkeepsie,  a  referee 
appointed,  and  proof  taken,  report  and  supplemental  report 
made  and  submitted  to  the  general  term  of  the  Supreme  Court 
at  Brooklyn;  that  in  February,  1890,  that  court,  by  a  divided 
bench,  confirmed  the  report ;  that  defendant's  counsel,  in  that 
proceeding,  obtained  a  stay  of  proceedings  pending  an  appeal  to« 
the  court  of  appeals  of  New  York;  that  this  appeal  is  not  per- 
fected, and  said  stay  is  still  in  force ;  that  it  was  understood 
with  the  prosecution  that  no  further  proceedings  should  be  had, 
and  the  prosecution  was  abandoned  before  defendant  applied 
for  admission  to  practice  in  this  court.  Defendant  denies  that 
there  was  any  agreement  to  forbear  prosecution  of  the  New 
York  case,  if  defendant  would  leave  that  State.  It  is  proper 
to  suggest  here  that  the  allegation  of  the  answer  that  the  report, 
of  the  New  York  referee  was  confirmed  is  ambiguous,  for  ant 
inspection  of  that  report  shows  that  the  referee  reported  only- 
evidence  and  facts  found  by  him,  and  no  conclusions  drawnr 
from  the  facts,  so  there  was  nothing  for  the  general  term  in 
Brooklyn  to  confirm.  But  the  true  situation  appears  from  a 
letter  of  Hon.  J.  F.  Barnard,  presiding  justice  of  the  general 
term  referred  to,  which  letter  counsel  in  this  proceeding  seem  to 
each  concede  may  be  considered  as  evidence  in  the  case.  Justice 
Barnard  says:  "An  application  was  made  to  remove  P.  M. 
Baum  as  an  attorney ;  proof  was  taken ;  it  was  decided  to  grant 
the  motion.  On  application  of  Mr.  Baum's  counsel,  I  stayed 
proceedings  pending  an  appeal  to  the  court  of  appeals.  I 
YOL.X.— 1& 
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understand  that  no  order  has  been  entered  on  the  decision  to 
remove  the  attorney  Baum."  To  the  specification  that  defend- 
ant obtained  the  certificate  from  Justice  Hardin  by  fraud^  and 
presented  the  same  to  this  court  fraudulently,  he  makes  answer, 
and  denies  that  he  practiced  any  fraud  upon  Justice  Hardin ; 
denies  that  he  went  to  a  remote  part  of  the  State  to  obtain  that 
certificate.  He  gives  the  history  of  his  practice  in  New  York, 
and  states  that  Justice  Hardin  was  well  acquainted  with  him 
from  boyhood,  and  was  thoroughly  conversant  with  his  whole 
career  as  a  pradticing  attorney  in  the  courts  of  New  York. 
Defendant  also  denies  that  any  order  disbarring  him  in  New 
York  was  withheld  from  record  upon  the  condition  of  his  leav- 
ing that  State.  No  replication  was  filed  by  counsel  for  the  bar 
association.  No  reference  was  asked  by  either  party,  but  the 
cause  was  submitted  on  the  pleadings,  counsel  for  the  associ- 
ation remarking  that  he  submitted  it  as  he  would  a  motion  for 
judgment  on  the  pleadings  in  a  civil  case;  in  other  words,  that 
the  confessions  of  the  answer  were  sufficient  to  entitle  the  com- 
plainant to  an  order  disbarring  the  defendant. 

McOatcheon  &  Mclntire^  for  the  Bar  Association, 

N,  W,  McOonneUf  for  Respondent. 

De  Witt,  J. — This  case  is  not  an  appeal.  It  is  one  which 
this  court  meets  originally.  It  must  be  determined  upon  the 
pleadings  and  the  evidence.  The  evidence  is  the  record  of  the 
New  York  proceeding  and  Justice  Barnard's  letter,  which 
counsel  agree  to  treat  as  competent  evidence.  We  are  of  opin- 
ion that  the  second  specification  demands  but  little  attention. 
Fraud  in  obtaining  Justice  Hardin's  certificate  is  directly 
charged.  It  is  as  directly  denied.  And  the  answer  further 
states  that  Justice  Hardin  was  fully  acquainted  with  defend- 
ant's whole  professional  career  in  New  York,  and  therefore 
necessarily  with  the  Poughkeepsie  disbarment  proceedings. 
Fraud  against  this  court  in  presenting  that  certificate  is  alleged, 
and  also  denied.  Fraud  must  be  proved,  and  cannot  be  pre- 
sumed. The  denial  is  broader  than  the  allegation.  There  is 
no  evidence.  This  specification,  taken  by  itself  simply  as  a 
fraud  upon  Justice  Hardin,  of  New  York,  and  upon  this  court. 
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must  fall.     We  will  advert  to  it,  however,  in  considering  the 
other  specification ;  that  is,  that  when  defendant  made  his  appli- 
cation to  practice,  he  was  disbarred  in  the  State  of  New  York. 
Here,  again,  the  case  must  be  determined  upon  the  pleadings 
and  evidence.     At  the  outset,  we  are  prepared  to  say,  that  if  it 
appeared  to  this  court  that  an  applicant  for  an  admission  to  the 
most  honorable  of  all  the  professions  had  been  excluded  from 
that  high  office  by  the  judgment  of  another  competent  court, 
the  protection  of  the  purity  of  our  own  bar,  and  the  comity 
due  to  the  court  of  a  sister  State,  would  demand  extraordinary 
circumstances  to  impel  us  to  re-instate  such  person  to  the  honor- 
able fellowship  from  which  he  had  been  expelled.     It  appears 
that  the  Supreme  Court  of  New  York,  by  a  divided  bench, 
decided  to  disbar  the  defendant;  that  thereupon  proceedings 
were  stayed,  and  no  order  of  disbarment  made,  pending  an 
appeal  to  the  court  of  appeals ;  that  thereafter  the  prosecution 
was  abandoned.     It  certainly  appears  that  the  defendant  was 
not  disbarred  in  New  York.     But  counsel  for  the  bar  associ- 
ation urge  that  the  referee^s  report  in  the  New  York  proceed- 
ings shows  a  sufficient  cause  for  disbarment  (whether  it  does 
we  do  not  say),  and  that  this  court  should  act  upon  such  report, 
regardless  of  what  the  New  York  court  has,  or  has  not,  done. 
To  make  this  original  inquiry  into  acts  alleged  to  have  been 
committed  in  another  and  remote  jurisdiction,  in  the  face  of 
the  certificate  of  a  presiding  justice  of  the  Supreme  Court  of 
New  York,  that  defendant  was  in  good  standing,  we  believe  is 
beyond  our  duty,  in  consideration  of  the  circumstance  that  the 
New  York   court   has   properly   taken  jurisdiction   of  those 
matters;  and  one  of  two  things  must  be  true:  either  the  case 
is  undetermined  by  final  judgment  in  New  York,  or  the  prose- 
cution in  that  State  has  been  abandoned.     If  the  latter  be  the 
fact,  we  must  conclude,  under  these  pleadings,  that  the  abandon- 
ment was  for  sufficient  grounds,  and  favorable  to  the  defendant. 
If  the  former  be  the  situation,  it  will  be  time  enough  for  us  to 
consider  the  New  York  case  when  the  order  of  the  Supreme 
Court  of  that  State  has  been  made  against  defendant,  and  an 
appeal  from  that  order  either  abandoned  or  such  order  affirmed 
by  the  appellate  court  of  that  State.     Courtesy  to  the  New 
York  courts  suggest  that  we  examine  their  final  conclusions. 
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when  made^  and  not  ordinarily  the  grounds  therefor,  and  es- 
pecially not  the  grounds  before  the  conclusion  is  reached.  We 
do  not  lay  down  the  rule  that  unprofessional  conduct  of  lawyers 
of  this  court^  committed  without  the  limits  of  this  State,  may 
not  be  inquired  into,  but  only  hold  that  the  circumstances  of 
this  case  do  not  seem  to  warrant  such  inquiry.  The  charges 
against  the  defendant  are  dismissed. 

BlakE|  C.  J.,  and  Habwood,  J.^  concur. 


ROOT,  Appellant,  v.  DAVIS,  Respondent. 

Adionibtbatob—  Qual^ationa  —  J)rankenne$$,  —In  the  oase  at  bar,  it  appeared  in 
opposition  to  the  appointment  of  applicant  for  letters  of  administration  of  an 
estate  that  he  drank  intoxicating  Uqaors,  and  to  considerable  extent  at  times, 
bat  it  was  not  shown  that  he  was  incompetent  thereby  to  transact  important 
business.  It  appeared  in  defense  that  the  applicant,  for  several  years  preceding 
his  petition,  had  condacted  a  wholesale  grocery  business  with  such  care,  fore- 
sight, and  attention  as  to  acquire  the  reputation  of  being  a  oonserTative,  suo- 
cessful,  and  clear-headed  business  man,  and  that  other  business  men  sought  his 
counsel  in  business  transactions ;  that  since  retiring  from  said  grocery  business 
he  had  attended  to  important  business  matters  for  a  banking  house,  and  also 
for  the  deceased;  that  his  use  of  intoxicating  liquors  was  temperate.  HHd, 
that  in  view  of  the  evidence,  the  appointment  of  applicant  will  not  be  disturbed 
nnder  section  69  of  the  Probate  Practice  Act,  providing  that  "  no  person  is  com- 
petent to  serve  as  administrator,  who,  when  appointed,  is  ...  .  adjudged  by 
the  court  to  be  incompetent  to  execute  the  duties  of  the  trust  by  reason  of 
drunkenness,  improvidence,  or  want  of  understanding  or  integrity." 

Sahx — Improvidence, — The  charge  that  applicant  is  disqualified  on  the  ground  of 
improvidence,  as  provided  in  said  section  69  of  the  Probate  Practice  Act,  is  not 
supported  by  proof  of  the  fact  that  at  the  age  of  sixty-one  he  was  not  possessed 
of  property  of  any  considerable  value,  nor  by  proof  that  since  1886  he  had  not 
supported  his  wife  and  minor  children,  where  it  appeared  that  at  that  time  a 
separation  took  place  between  the  applicant  and  his  wife,  and  he  had  not  sup- 
ported  them  since. 

^Mja—WafU  of  un^<prt^?n'?in^.— A  charge  of  disqualification  through  want  of 
understanding,  as  provided  in  said  section  69,  cannot  be  supported  in  the 
absence  of  evidence,  and  where  such  charge  is  incompatible  with  another 
charge  affecting  the  integi-ity  of  the  applicant,  as  an  alleged  design  on  tlie  part 
of  applicant  to  defraud  certain  heirs,  and  of  a  conspiracy  to  carry  out  such 
firaudulent  purpose. 

g^iQB—  Wnnl  of  tn(p^r%.— Want  of  integrity  in  the  applicant,  based  upon  the 
ground  that  he  had  testified  falsely  on  a  former  occasion,  is  not  supported  by 
proof  that  three  years  before,  when  summoned  for  Jury  service,  applicant  had 
testified  that  he  was  a  citizen  of  another  State,  and  that  in  the  trial  of  the  case 
at  bar  he  had  testified  that  he  had  been  a  resident  of  this  State  for  five  years, 
where  it  clearly  appeared  that  in  giving  such  testimony  he  made  a  distinotioD 
between  residence  and  citizenship. 
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CoxspiRACT — Soidence — Administrator.— Jn  the  case  at  bar,  in  support  of  an 
attempt  to  impeach  the  integrity  of  applicant  by  showing  a  design  and  conspir- 
acy in  connection  with  his  brother  to  defrand  certain  heirs  of  the  deceased  of 
their  shares  of  the  estate,  it  appeared,  in  substance,  that  applicant,  in  reply  ta 
a  remark  by  a  niece  of  the  deceased  that  the  aunts  would  be  surprised  when 
they  realized  how  much  they  would  have,  said  that  if  their  nieces  and  nephews 
did  not  put  anything  into  their  heads  they  would  be  satisfied  with  very  little; 
that  one  aunt  would  be  all  right  with  a  deed  to  the  place  where  she  was  living 
and  a  few  hundred  dollars.  That  the  niece  remarked  that  those  aunts  would 
not  be  found  such  fools.  To  which  applicant  replied:  "Well,  if  they  do  too 
much  talking  I  will  go  in  with  Jeff  (an  alleged  illegitimate  son)  and  take  every 
dollar.  I  can  go  into  Iowa  and  prove  anything,  and  it  won't  take  much  money 
to  do  it  either."  This  was  denied  by  applicant.  It  also  appeared  that  at  a 
meeting  of  certain  relatives  and  heirs  in  the  State  of  Massachusetts,  immedi- 
ately after  the  burial  of  the  deceased,  applicant's  brother  stated  to  those  present 
that  it  would  take  from  five  to  ten  years  to  settle  the  estate  in  Montana,  with 
which  statement  applicant  agreed;  also,  that  the  estate  was  not  as  large  as 
reported,  and  that  there  was  a  probability  of  large  debts,  and  of  trouble  with 
the  illegitimate  son;  that  the  brother  then  requested  the  heirs  to  give  him 
written  power  to  represent  them,  which  they  refused  to  do,  upon  the  advice  of 
the  contestant.  The  contents  of  the  writing  were  not  shown.  It  appeared  that 
beyond  a  brief  conversation  prior  to  the  funeral,  applicant  had  not  seen  his 
brother  but  once  in  the  last  thirty  years.  Held,  that  no  design  or  conspiracy  to 
defraud  was  established.     (Blake,  0.  J.,  dissenting.) 

CoNBPiBAOT — Evidence— Conversations  — Admissions. —Where  a  conspiracy  be- 
tween applicant  and  his  brother  had  not  been  proved,  evidence  of  conversations 
between  the  brother  and  third  persons,  in  which  the  brother  was  alleged  to 
have  disclosed  fraudulent  intentions,  as  toother  heirs,  is  inadmissible  against 
the  applicant,  when  such  conversations  were  not  within  his  hearing.  Telegrams 
passing  between  applicant's  brother  and  son  are  likewise  inadmissible,  where  it 
is  not  shown  that  applicant  had  any  knowledge  of  their  contents. 

AiaBsnsTKkTOB.- Presumption  as  to  bias  — Integrity.  — It  appeared  in  the  case  at 
bar  that  applicant's  son  claimed  to  own  certain  shares  of  bank  stock,  formerly 
belonging  to  the  deceased,  by  virtue  of  a  gift  and  actual  delivery ;  that  such 
stock  was  of  the  value  of  six  hundred  and  sixty-five  thousand  dollars.  Held, 
that  no  presumption  could  arise  from  this  fact  that  applicant  would  be  biased 
in  aid  of  such  claim  so  as  to  disqualify  him  upon  the  ground  of  want  of 
integrity. 

Appeal  from  Second  Judicial  District,  Silver  Bow  CourUy. 

Application  for  letters  of  administration.  The  application 
of  defendant  was  granted  by  McHatton,  J, 

Nathaniel  Myers,  Wade,  Toole  &  Wallace,  Frank  E.  (hrbett, 
Bteplim  De  Wolfe,  and  McQmneU  &  Clayberg,  for  Appellant. 

Brief  of  McOonndl  &  Ctayberg,  of  counsel,  for  Appellant, 

The  question  of  the  respondent's  competency,  within  the 
statutory  meaning  of  the  word  "  incompetent/'  must  be  deter- 
mined under  the  provisions  of  section   69   of  the  Probate 
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Practice  Act,  which  provides  that  he  must  be  adjudged  incom- 
petent by  reason  of  drunkenness,  improvidence,  or  want  of 
understanding  or  integrity. 

Drunkenness,  We  submit  that  this  court  should  take  a 
more  liberal  view  of  the  statute  in  favor  of  the  beneficiaries  of 
the  estate  than  has  been  taken  by  the  New  York  and  Pennsyl- 
vania courts.  It  has  always  been  the  purpose  of  the  law  in  the 
administration  of  estates  to  administer  them  quickly,  safely^ 
and  economically;  and  the  duty  of  an  administrator  has  al- 
ways been  to  protect  the  estate,  and  expeditiously  distribute 
the  same.  Now,  in  order  to  carry  out  the  theory  of  the  law 
in  that  regard,  it  certainly  seems  important  that  an  adminis- 
trator should  be  a  man  who  is  competent  at  all  times  to  attend 
to  the  business  affairs  of  the  estate  in  a  business-like  manner, 
and  the  larger  the  estate  the  greater  the  reason  for  this.  Can 
it  be  possible  that  one  who  is  in  a  semi-drunken  condition  fre- 
quently, is  fitted  to  attend  to  the  administration  of  an  estate 
of  four  and  one-half  millions  of  dollars?  There  is  testimony 
tending  to  show  that  in  many  instances  in  the  past  respondent 
has  been  unfit  to  attend  to  any  business  because  of  intoxica- 
tion; nor  does  he  deny  it.  The  danger  of  mismanagement^ 
neglect,  and  want  of  power  to  exercise  business  ability  upon 
important  occasions,  would  seem  to  be  too  great  in  an  estate  of 
this  kind  to  permit  a  man  who  frequently  becomes  under  the 
influence  of  intoxicating  liquors  to  be  appointed  administrator. 
He  ought  to  be  adjudged  incompetent  on  account  of  drunken- 
ness. We  therefore  submit  that  this  court,  in  starting  anew  in 
this  field,  should  give  the  statute  such  construction  as  will  give 
effect  to  its  spirit  and  the  purpose  of  its  enactment. 

Improvidence.  The  New  York  authorities  hold  that  im- 
providence, as  a  ground  of  incompetency  under  the  statute,  is 
such  a  want  of  care  and  forethought  as  would  be  likely  to 
render  the  estate  and  effects  liable  to  be  lost  and  diminished  in 
value;  that  it  refers  to  such  habits  of  mind  and  body  as  render 
a  man  generally,  and  under  all  ordinary  circumstances,  unfit 
to  serve.  Improvidence  is  defined  by  Webster  as  being  "  the 
quality  of  being  improvident;  want  of  providence  or  forecast; 
neglect  of  foresight."  He  defines  the  word  " improvident'*  as 
follows:  "Not  provident;  wanting  forecast;  not  foreseeing  or 
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providing  for  or  against  what  will  happen  in  future  time;  neg- 
ligence ;  thoughtlessness/'  It  will  be  seen  from  this  that  the 
New  York  courts  have  narrowed  its  meaning  materially.  But 
even  under  the  New  York  definition  we  submit  that  the  testi- 
mony in  this  case  shows  respondent  to  be  improvident.  He  is 
sixty-one  years  old;  he  has  no  property;  when  he  came  to 
Butte,  in  1885,  he  borrowed  fifty  thousand  dollars  from  the 
deceased ;  he  don't  know  whether  it  has  been  repaid  or  not. 
This  is  his  own  testimony.  There  is  other  testimony  tending 
to  show  that  he  has  practically  been  a  pensioner  upon  the 
bounty  of  deceased,  and  of  his  own  son,  for  some  time  past. 
For  instance,  it  is  shown  by  Mr.  Gates,  and  not  denied  in  the 
record,  that  his  bills  at  the  McDermott  House,  where  he 
boarded,  were  settled  by  his  son ;  and  under  his  own  testimony 
in  giving  an  account  of  his  business  since  the  fall  of  1888,  he 
shows  the  truth  to  be  as  above  stated.  This  testimony  shows 
that  he  is  absolutely  insolvent.  Now  what  stronger  proof  can 
be  made  of  want  of  care  and  forethought  than  to  show  that  a 
man  sixty-one  years  old,  who  borrowed  fifly  thousand  dollars 
five  years  since,  is  now  absolutely  insolvent  and  dependent 
upon  the  bounty  of  others  for  livelihood?  Does  not  this 
show  such  habits  of  body  and  mind  as  to  render  him  unfit  to 
serve? 

Ward  ofirdeffrity.  We  have  been  unable  to  find  any  judicial 
interpretation  of  this  phrase,  and  there  is  nothing  in  the  statute 
limiting  or  restricting  its  meaning.  It  must  therefore  be  taken 
in  its  ordinary  signification.  Webster  defines  the  word  "  integ- 
rity'^  as  follows:  "Moral  soundness;  honesty;  freedom  from 
every  biasing  or  corrupting  influence  or  motive;  uprightness.*' 
If  attempting  to  deprive  his  old,  decrepit,  and  destitute  sisters 
of  all  or  a  portion  of  their  share  in  the  estate ;  if  the  commis- 
sion of  peijury;  if  remaining  silent  when  misrepresentations 
are  made  in  his  presence  relative  to  their  interests  and  to  the 
estate ;  if  entering  into  a  conspiracy  with  one  who  is  indebted 
to  the  estate  in  over  a  half  million  of  dollars  to  cheat,  defraud, 
and  deprive  the  other  heirs  of  their  proper  shares  in  the  estate; 
if  threats  of  joining  with  an  illegitimate  child  and  thereby 
withdrawing  the  whole  estate  from  the  other  heirs  be  integ^ 
rity,  then  John  A.  Davis  is  an  honest  man,  and  is  surely  not 
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incompetent  on  the  ground  of  want  of  integrity.  This  court 
has  the  perfect  right  upon  the  question  of  appointment  to  take 
into  consideration  the  unsuitableness  of  the  person.  Simply 
because  the  statute  says  that  an  applicant  shall  not  be  ap- 
pointed if  adjudged  incompetent,  upon  the  statutory  grounds 
stated,  does  not  preclude  the  court  from  refusing  the  appoint- 
ment even  though  the  applicant  is  competent  within  the  stat- 
ute, if  he  is  otherwise  unsuitable.  A  simple  question  ought  to 
be  conclusive  upon  this  point.  Could  the  court  appoint  him- 
self administrator,  although  not  incompetent  for  any  reason 
mentioned  in  the  statute,  and  first  in  order  entitled  to  adminis- 
tration? The  court  should  take  into  consideration  upon  this 
question  of  appointment,  whether  or  not  it  is  for  the  best 
interests  of  the  estate  and  its  beneficiaries  to  appoint  a  particu- 
lar person.  If  such  hostility  has  been  shown  by  the  applicant 
toward  the  other  distributees,  that  the  court  believes  that  he 
would  not  be  fair  in  the  administration,  it  should  refuse  to 
appoint  him.  {Dreufs  Appeal^  58  N.  H.  319.)  So,  if  his 
interests  are  antagonistic  to  any  of  the  distributees.  {Estate 
of  Heron,  6  Phila.  87.)  So,  if  .he  is  under  the  influence  of  one 
who  has  conspired  against  the  distributees.  {Steams  v.  Hske^ 
18  Pick.  24.)  So,  if  he  is  insolvent.  {Compopsfs  Appeal,  33 
Pa.  St.  537.) 

The  court  erred  in  excluding  the  offered  evidence  of  the 
admissions  and  statements  of  Erwin  Davis,  even  though  they 
were  not  made  in  the  presence  of  respondent.  Tlie  rule  is, 
that  where  a  conspiracy  or  confederation  to  defraud  is  shown 
pynma  facie,  the  admissions  and  statements  of  one  of  the  parties 
to  the  conspiracy  or  confederation  are  admissible  against  the 
other,  even  though  made  in  his  absence.  (Greenleaf  on  Evi- 
dence, §  111 ;  Wharton  on  Evidence,  §  1205;  Lincoln  v.  Gaflin^ 
7  Wall.  132;  Page  v.  Parker,  43  N.  H.  363;  80  Am.  Dec.  172.) 
And  slight  evidence  of  the  conspiracy  or  confederation  is  suf- 
ficient. {McDowell  V.  Rissd,  37  Pa.  St.  164;  Confer  v.  Me- 
I^eal,  74  Pa.  St.  115;  Benham  v.  Gary,  11  Wend.  83;  Wharton 
on  Evidence,  §  1206.)  There  was  ample  evidence  of  a  conspir- 
acy between  respondent  and  Erwin  Davis  to  defraud  some  of  the 
heirs  out  of  their  just  share  and  interest  in  said  estate,  and  the 
court  should  have  not  only  allowed  but  considered  all  testimony 
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relative  to  statemeDts  made  by  Erwin  Davis  in  fartherance  of 
the  conspiracy. 

M.  EirhpairicJoy  Forbis  &  Foi^bis,  Dixcm  &  Drennan,  and  J; 
If.  WooltDorth,  for  Respondent, 

In  the  objections  filed  by  Henry  A.  Boot  to  the  application 
of  John  A.  Davis,  the  claim  of  the  latter  to  letters  of  adminis- 
tration is  attacked  on  all  the  grounds  of  incompetency  mentioned 
in  the  statute,  save  only  two.  It  is  not  alleged  that  he  is  under 
the  age  of  twenty-one  years,  or  that  he  has  been  convicted  of 
any  infamous  crime.  It  is  alleged  that  he  is  a  non-resident, 
and  "  that  he  is  incompetent  to  execute  the  duties  of  the  trust 
by  reason  of  each  and  every  of  the  grounds  of  incompetency 
specified  in  paragraph  3  of  section  69,  page  290  of  the  Com- 
piled Statutes  of  Montana,^'  to  wit,  drunkenness,  improvidence^ 
want  of  understanding,  want  of  integrity. 

It  appears  from  the  evidence  that  Mr.  Davis  used  intoxicating 
liquors,  and  sometimes,  though  rarely,  to  excess.  To  disqualify 
an  applicant,  otherwise  entitled  to  letters  of  administration,  on 
the  ground  of  drunkenness,  it  ^^ust  be  shown  that  his  habits 
of  intemperance  are  so  extreme  and  so  inveterate  as  to  unfit 
him  entirely  for  the  transaction  of  business,  and  destructive  of 
his  business  capacity.  ^'Drunkenness  to  constitute  a  disqualifi- 
cation must  be  habitual,  continued,  inveterate,  and  irremediable.'' 
{Kechel^s  Case,  1  Tuck.  52;  Berry  v.  Hamiltm,  54  Am.  Dec.  522, 
n.;  Schouler  on  Executors  and  Administrators,  §  104.)  That 
such  is  not  the  fact  in  this  case  we  have  shown  by  the  testimony 
of  many  witnesses  who  stand  in  the  front  rank  of  the  business 
men  of  Butte  City,  and  who  have  known  and  transacted  busi- 
ness with  Mr.  Davis  for  years.  They  all  agree  in  attributing 
to  him  the  character  of  a  shrewd,  alert,  efficient,  and  thoroughly 
competent  business  man,  and  in  this  they  are  not  contradicted, 
but  corroborated  by  the  witnesses  called  on  this  point  by  the 
appellant  Root.  It  is  not  the  mere  use  of  intoxicating  liquors 
which  is  made  a  disqualification  by  the  statute;  nor  is  it  the 
habitual  use,  nor  even  the  excessive  use.  Intemperance,  drunk- 
enness itself,  is  not  a  disqualification.  All  these,  we  know, 
may  co-exist  with  a  high  order  of  ability  and  fidelity  in  the 
transaction  of  business.    But  the  language  of  the  statute  is 
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that  he  must  be  adjudged  by  the  court  inoompetent  by  reason  ot 
drunkenness.  Incompetent  for  what?  "To  execute  the  duties 
of  the  trust/'  says  the  statute.  He  may  use  intoxicants,  use 
them  intemperately,  excessively;  yet  if  the  court,  upon  the 
facts,  cannot  solemnly  adjudge  him  incompetent  to  execute  the 
duties  of  the  trust,  he  is  not  disqualified  under  the  statute. 
(7  Am.  &  Eng.  Encycl.  of  Law,  p.  176;  Belknap's  Probate 
Law,  §  1369,  pp.  44,  45.) 

It  has  been  held  that  the  improvidence  contemplated  by  the 
statute,  as  a  ground  of  excluding  a  person  from  the  office  of 
administrator,  is  that  want  of  care  or  foresight  in  the  manage- 
ment of  property  which  would  be  likely  to  render  the  estate  and 
effects  of  the  intestate  unsafe  and  liable  to  be  lost  and  dimin« 
ished  in  value  by  improvidence,  in  case  administration  thereof 
should  be  committed  to  the  improvident  person,  {(hope  v. 
Lawerref  1  Barb.  Ch.  45.)  And  it  has  been  held  that  a  pro- 
fessional gambler  is  incompetent  on  this  ground.  (McMahon 
V.  Harrison,  6  N.  Y.  443;  Berry  v.  Hamilton,  54  Am,  Dec. 
521,  n.     And  see  Emerson  v.  Bowers,  14  N.  Y.  449.) 

There  is  no  evidence  that  Davis  is  a  spendthrift  or  a  gam- 
bler, or  in  any  manner  or  to  any  extent  improvident.  On  the 
contrary,  he  is  shown  to  be  a  man  of  strict  business  habits. 
There  is  no  evidence  showing  Davis  to  be  insolvent  or  bank- 
rupt. He  is  accused  of  owing  the  deceased  fifty  thousand 
dollars,  but  there  is  nothing  in  the  record  to  warrant  the  stat^ 
ment ;  but  on  the  contrary,  it  is  shown  that  the  present  firm  of 
Davis  &  Co.  owe  that  amount,  and  John  A.  Davis  is  not  a 
member  of  the  firm.  We  do  not  much  fear  that  the  court  will 
measure  a  man's  improvidence  by  his  accumulations.  If  it 
should,  the  only  inquiry  it  should  make  is  as  to  who,  of  all 
the  applicants,  is  best  provided  with  worldly  goods.  For  if 
thp  argument  of  counsel  is  to  have  weight,  improvidence  be- 
comes a  relative  term,  to  be  measured  by  the  length  of  the 
purse.  As  compared  with  the  very  rich,  those  who  are  satis- 
fied with  a  competency  are  improvident,  and  those  who  have 
failed  to  provide  for  an  easy  old  age,  we  suppose,  should 
be  called  vagabonds.  The  argument  must  reduce  itself  to 
this. 

The  charge  of  want  of  understanding  ia  refuted  by  the  same 
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evidence  which  establishes  the  high  standing  of  respondent  as 
a  capable  business  man. 

That  John  A.  Davis  is  a  man  of  integrity  in  the  ordinary 
and  usual  sense  of  the  word,  in  which  sense  it  is  to  be  pre- 
sumed it  is  employed  in  the  statute,  is  established  by  the  uncon- 
tradicted testimony  of  many  witnesses,  speaking  from  intimate 
personal  knowledge  of  his  character  and  standing  in  this  respect 
in  the  community  where  he  lived  for  years,  engaged  in  the  trans- 
action of  large  and  important  business.  The  men  who  had  met 
him  in  business,  and  transacted  business  with  him,  were  unani- 
mous in  support  of  his  character  for  integrity.  The  appellant 
was  unable  to  produce  a  single  witness  to  impeach  it,  or  who  would 
undertake  to  say  that  John  A.  Davis  had  ever  been  guilty  of  a 
dishonest  act.  But  it  is  contended  that  the  want  of  integrity  on 
respondent's  part  is  shown  by  certain  evidence,  in  part  produced, 
and  in  part  offered  and  erroneously  excluded  by  the  trial  court 
tending  to  prove,  and  which,  in  the  view  of  the  appellant,  would 
have  established  a  design  on  the  part  of  the  respondent  to  divert 
the  estate  from  its  legitimate  channels  by  defrauding  certain  of 
its  heirs,  namely,  the  sisters  of  the  deceased  who  are  old  and 
feeble,  of  their  proper  share  in  the  estate.  The  evidence  of 
this  design,  so  far  as  produced,  consists  in  part  of  the  testimony 
of  Mrs.  Ellen  Cornue,  a  niece  of  the  respondent,  and  a  sister 
of  the  appellant,  whose  testimony  is  rebutted  by  that  of  John 
A.  Davis,  and  completely  refuted  by  his  actions,  both  before  and 
after  the  meeting  at  the  Massasoit  House,  in  Springfield,  Massa- 
chusetts, hereafter  referred  to.  Without  remarking  upon  the 
inherent  improbability  of  the  testimony  given  by  Mrs.  Cornue 
as  to  this  conversation,  namely,  that  a  man  of  the  known  and 
established  integrity  of  character  of  John  A.  Davis,  as  shown 
by  the  whole  tenor  of  his  business  life  and  conduct,  could  have 
entertained  a  purpose  so  base  as  that  attributed  to  him ;  and  the 
further  improbability  that  had  he  been  capable  of  it,  he  would 
have  been  so  unwary  as  to  reveal  his  design  in  a  casual  conver- 
sation to  a  person  in  no  way  implicated  in  the  scheme,  and  in 
fact  directly  interested  to  frustrate  it, — it  will  suflSce  to  point  out 
that  everything  in  this  testimony  of  Mrs.  Comae  which  could 
in  any  degree  affect  the  character  of  John  A.  Davis  for  integrity 
of  purpose  is  contradicted  or  completely  explained  away  by  his 
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rebutting  testimony.  Therefore,  falling  as  it  does  under  the 
general  rule  as  to  conflicting  evidence,  the  whole  may  be  dis- 
missed without  further  consideration. 

It  is  further  insisted  that  John's  want  of  integrity  is  shown 
by  what  counsel  calls  perjury.  The  unpardonable  perjury  of 
which  John  is  accused  was  committed,  so  it  is  alleged,  about 
the  year  1887,  before  the  District  Court  in  Butte  City.  John 
having  been  summoned  as  a  grand  juror,  excused  himself  upon 
the  ground  that  he  was  not  a  citizen  of  Montana,  nor  had  not 
at  that  time  decided  whether  he  would  remain  or  not.  However 
difficult  it  may  be  for  counsel  to  draw  a  distinction  between  the 
fact  of  living  in  a  place  and  the  permanent  residence  there, 
which  arises  from  the  joint  act  of  residence  and  the  intention 
to  make  that  residence  permanent,  the  law  has  fixed  that  dis- 
tinction beyond  controversy.  Without  reviewing  the  evidence 
in  detail  we  invite  the  inspection  of  the  record  by  the  court, 
and  we  have  little  doubt  that  the  court  will  find  the  facts  to  be, 
that  while  John  lived  in  Butte  for  nearly  five  years,  that  he  has 
been  actually  a  resident  of  Montana  for  only  one  year.  Or 
in  other  words,  that  his  intention  to  remain  was  only  arrived 
at  about  one  year  previous  to  the  trial.  It  is  also  urged  that  a 
want  of  int^rity  is  show  in  John  Davis  by  the  conversation 
reported  by  Mary  Cummings,  in  which  John  said,  "I  can  go 
in  with  the  boy  and  take  the  whole.''  Afler  some  remark  by 
Mary  Cummings,  Erwin,  who  was  present,  said,  "No,  no,  he 
does  not  mean  that."  It  is  urged  that  this  testimony  is  uncon- 
tradicted, and  that  John  did  not  dare  go  upon  the  stand  to  give 
his  version  of  what  transpired.  Whether  John  could  have 
contradicted  these  statements  or  not  we  do  not  know,  for  the 
record  does  not  show.  We  may  therefore  admit  that  such 
report  of  the  conversation  is  correct.  Viewing  the  conversation 
in  the  light  of  human  nature  as  we  see  it  every  day,  and  giving 
to  it  such  weight  as  any  reasonable  person  would  give  to  so 
unimportant  a  matter,  it  occurs  to  us  that  it  would  have  been 
worse  than  useless  to  have  attempted  to  contradict  it,  whether 
true  or  false.  No  man  reaches  that  stage  of  dignity  where  he 
does  not  at  times  indulge  in  light  and  sometimes  idle  talk. 
Erwin  and  John  at  this  juncture  in  the  story  were  preparing 
to  go  to  Montana,  to  attend  to  the  settlement  of  the  estate. 
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Thej  were  anxious  to  have  the  heirs  act  in  harmony  in  the 
matter.  Root  had  poisoned  the  mind  of  Mrs.  Cummings  against 
both  Erwin  and  John.  The  matter  had  culminated  in  a  family 
quarrel,  in  which  each  party  wanted  the  aid  of  the  heirs  against 
the  other,  and  each  was  anxious  to  strengthen  his  position  by 
securiug  the  co-operation  of  the  greater  number  of  heirs ;  and 
when  John  saw  that  his  sister's  mind  had  been  poisoned,  and 
that  she  would  not  trust  either  him  or  Erwin  in  the  matter,  ho 
was  very  naturally  disappointed,  and  perhaps  angry,  and  made 
the  remark  stated,  which  in  the  light  of  attending  circumstances 
meant  nothing  more  or  less  than  if  he  had  said :  "  This  action 
causes  faction,  which  weakens  the  general  cause  and  strengthens 
those  who  claim  against  us.  In  such  a  case  one  might  better 
cast  his  lot  with  the  Iowa  boy."  The  whole  fabric  of  John 
Davis'  dishonesty  is  built  upon  a  dark  and  unnatural  logic, 
and  upon  an  obvious  misconception.  Before  the  facts  as  con- 
tained in  this  record  would  justify  us  in  believing  anything 
evil  or  malicious  ol  him,  we  must  first  assume  that  he  is  a  man 
totally  depraved,  without  honor,  principle,  or  truth ;  one  who 
loves  perjury,  evil,  conspiracy,  ill-gotten  gain,  and  all  things 
else  that  make  up,  not  a  man,  but  a  fiend,  such  as  he  has  been 
portrayed  before  this  court.  If  the  court  will  so  assume  for 
John  Davis  this  malevolence,  then  may  the  court  arrive  at  the 
conclusions  urged  upon  it.  But  if  the  court  will  attribute  to 
him  ordinary  humanity,  worse  than  that,  if  the  court  will  say 
that  he  is  below  the  grade  of  human  integrity,  and  yet  will 
assume  that  he  possesses  a  remaining  vestige  of  good,  the  court 
may  read  all  that  is  charged  to  him  in  the  statement  and  yet 
conclude  that  it  is  not  inconsonant  with  an  honest  purpose. 

It  is  further  contended,  however,  that  a  conspiracy  existed 
between  John  A.  Davis  and  his  brother  Erwin  Davis,  to  effect 
the  same  nefarious  purpose  mentioned  above;  and  on  the  basis 
of  such  conspiracy  it  was  sought  to  affect  John  A.  Davis,  with 
certain  declarations  and  statements  attributed  to  his  alleged  con- 
federate, Erwin  Davis,  made  in  the  absence  and  without  the 
hearing  of  John  A.  Davis.  The  court  excluded  all  evidence 
of  such  declarations,  on  the  ground  that  there  was  no  proof  of 
the  alleged  conspiracy;  and  this  ruling  of  the  court  is  assigned 
for  error.    Of  course,  if  there  was  no  sufficient  proof  of  the 
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alleged  oonspiracy,  the  evidenoe  of  such  declarations  was  inad- 
missible* What  evidence  was  there  of  a  conspiracy?  None 
whatever.  There  was  no  evidence  of  preconcert,  agreement,  or 
common  design.  It  is  contended,  however,  that  such  proof  is 
afforded  by  the  statements  of  Erwin  Davis  in  addressing  a  meetr 
ing  of  the  heirs  at  the  Massasoit  House  in  Springfield,  Massa- 
chusetts. (The  substance  of  the  address  is  found  in  the  opinion 
of  the  Court. — Reporter.)  Now  John  A.  Davis  was  present  at 
this  meeting  from  the  beginning  to  its  close,  and  with  the  excep- 
tion of  his  reply  to  the  question  of  Erwin  Davis  respecting  the 
time  required  to  administer  upon  an  estate  in  Montana,  it  does 
not  appear  that  he  made  any  remark  whatever  to  any  one. 
With  the  exception  named,  he  neither  corroborated  nor  denied 
any  statement  made  by  either  of  the  speakers.  This  silence  is 
relied  upon  as  evidence  of  the  conspiracy  between  himself  and 
Erwin ;  but  it  is  not  shown  that  any  statement  made  by  Erwin 
was  untrue  to  the  knowledge  of  John  A.  Davis,  or  untrue  at 
all,  except  his  alleged  statement  as  to  the  rights  of  an  illegiti- 
mate son.  And  obviously  this  was  misunderstood  by  the  wit- 
nesses. He  could  not  have  said,  without  qualification,  that  an 
illegitimate  son  would  take  the  whole  estate.  He  was  speaking 
in  the  presence  of  an  assemblage  of  intelligent  men  and  women, 
and  it  is  a  matter  of  common  knowledge  that  in  our  country 
illegitimate  children,  unless  legitimated  or  acknowledged,  do 
not  inherit.  Again,  a  conspiracy  is  charged  to  defraud  certain 
of  the  heirs  of  their  interests  in  the  estate.  But  nothing  was 
said  by  Erwin  at  the  meeting  which  indicated  in  the  remotest 
degree  such  an  intention.  His  declared  object  was  to  obtain 
from  the  heirs  authority  to  act  for  them  in  procuring  the 
appointment  of  an  administrator,  and  possibly  to  act  in  the 
further  management  of  the  estate  with  reference  to  anticipated 
litigation.  All  that  he  said  was  consistent  with  this  pur[x>se 
only.  But  this  is  not  the  purpose  charged,  and  it  was  a  pur- 
pose entirely  lawful  and  proper  under  the  circumstances  of  the 
case.  It  was  on  the  whole  a  wise  and  conservative  address. 
He  knew  something  of  the  difficulties  in  the  way,  and  it  was 
the  part  of  wisdom  on  such  an  occasion  to  abate  rather  than 
encourage  the  extravagant  anticipations  of  the  heirs.  Nor  does 
it  appear  that  there  was  at  any  time  any  effort  or  proposal 
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made  by  Erwin  or  John  to  purchase  or  otherwise  acquire  the 
interest  of  any  of  the  heirs.  As  to  the  amount  of  the  debts^ 
it  is  not  certain  that  Erwin  Davis  stated  that  they  would  be 
large,  or  that  he  or  John  had  any  definite  knowledge  on  the 
subject.  As  to  there  being  a  will,  Root  himself  testifies  that 
Andrew  J.  Davis  told  him  that  in  order  to  put  Erwin  off,  he 
bad  stated  to  Erwin  that  he  had  made  a  will ;  and  so  Erwin 
was  justified  in  making  the  statement  that  there  had  been  a  will. 

It  appears  that  the  petition  of  John  A.  Davis  for  letters  of 
administration  was  prepared  and  verified  on  the  thirteenth  day 
of  March  before  leaving  Butte  to  attend  the  funeral  at  Spring- 
field, but  was  not  actually  filed  until  the  28th  of  that  month. 
It  was  contended  that-  his  failure  to  divulge  at  the  meeting  the 
fact  that  he  had  prepared  such  a  petition  was  evidence  of  bad 
faith  or  lack  of  integrity.  But  the  reply  is,  tliat  there  was  noth- 
ing in  the  circumstances  of  the  meeting  which  called  for  a  state- 
ment of  that  fact;  nor  did  the  fact  itself  have  the  slightest 
tendency  to  prove  bad  faith  on  the  part  of  John  A.  Davis. 
Looking  at  the  petition,  there  is  no  suppression  of  truth  or 
suggestion  of  falsehood  to  be  found  in  it.  The  names,  resi- 
dences, relationship  to  the  deceased,  and  interest  in  the  estate 
of  each  and  all  of  the  heirs  are  therein  carefully  set  forth,  and 
the  estimated  value  of  the  estate  is  alleged  to  be  four  million 
five  hundred  thousand  dollars.  Soon  after  the  meeting  the 
petition  was  actually  filed  in  the  court,  and  in  the  face  of  this 
public  and  verified  statement  of  all  material  facts  relating  to 
tbe  estate,  and  full  recognition  of  the  rights  of  all  the  heirs 
therein,  and  in  the  absence  of  all  proof  that  he  has  attempted, 
directly  or  indirectly,  to  acquire  the  interest  of  any  of  the  heirs, 
it  seems  preposterous  to  charge  that  John  A.  Davis  ever 
entertained  the  fraudulent  design  attributed  to  him. 

John  A.  Davis,  testifying  in  rebuttal,  denied  fully  and  com- 
pletely the  existence  of  the  alleged  conspiracy,  and  denied  any 
intention  on  his  part  to  wrong  or  defraud  any  of  the  heirs;  and 
testified  that  if  any  such  design  was  entertained  by  Erwin  Davis 
the  fact  was  utterly  unknown  to  him.  There  being  no  evidence 
of  the  allied  conspiracy  between  John  A.  Davis  and  Erwin 
Davis,  the  court  properly  excluded  all  testimony  of  declarations 
made  by  Erwin  Davis  in  the  absence  and  without  the  hearing 
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of  John  A.  Davis,  tending  to  prove  such  fraudulent  design  on 
the  part  of  Erwin,  and  offered  for  the  purpose  of  affecting  the 
integrity  of  John  A.  Davis. 

The  rule  is  that  acts  and  declarations  of  alleged  oo-conspira- 
tors  are  not  admissible  against  a  oo-defendant  until  his  connec- 
tion with  the  common  purpose  has  been  shown  aUunde.  The 
conspiracy  and  the  connection  of  the  party  therewith  mnst  be 
made  out  by  other  evidence  than  the  declarations  themselves. 
{Wiggins  v.  Lemard,  9  Iowa,  194;  Ford  v.  State,  112  Ind.  373, 
383;  Spies  v.  People,  3  Am.  St.  Rep.  488,  n.;  Wharton  on 
Evidence,  §  1206;  State  v.  Daubert,  42  Mo.  239.)  A  previous 
concert  to  effect  the  unlawful  purpose  is  necessary  or  there  is 
no  conspiracy.  There  must  be  some  arrangement;  a  union  or 
concert  of  two  or  more  minds  in  a  thing  done  or  to  be  done. 
And  in  the  absence  of  a  combination,  declarations  are  only  evi- 
dence against  the  party  making  them.  {Oldham  v.  Bently, 
6  Mon.  B.  428,  441;  Spies  v.  People,  3  Am.  St.  Rep.  475,  476, 
488,  490.)  For  the  same  reason  the  court  did  not  err  in  strik- 
ing out  the  statements  of  Erwin  Davis  to  Mrs.  Cornue  in  the 
hall  door  of  the  room  at  the  Massasoit  House,  to  the  effect  that 
"if  it  had  not  been  for  those  remarks  of  Henry's,  I  could  have 
made  millions  of  dollars  out  of  this;"  also  in  refusing  to  admit 
any  of  the  conversation  between  those  parties.  The  court  did 
not  err  in  excluding  the  telegrams  which  passed  between  Erwin 
Davis  and  Andrew  J.  Davis,  Jr.,  John  A.  Davis  being  unaware 
of  said  telegrams,  or  the  contents  thereof.  For  the  same  reason 
the  court  did  not  err  in  refusing  to  permit  Henry  A.  Root  to 
testify  to  statements  made  to  him  by  Erwin  Davis  before  the 
meeting  at  the  Massasoit  House,  or  in  rejecting  the  offer  to 
prove  the  facts  proposed  to  be  proven  by  Henry  A.  Root  while 
a  witness  on  the  stand,  touching  declarations  and  statements  of 
Erwin  Davis  to  him,  or  in  sustaining  the  objections  to  the  offer 
to  prove  the  facts,  and  any  thereof,  by  said  witness.  The  court 
did  not  err  in  admitting  evidence  of  the  general  reputation  of 
John  A.  Davis  for  integrity.  The  statutory  disqualification  in 
question  is  "want  of  integrity,"  The  issue  involved  directly 
the  integrity  of  John  A.  Davis.  Upon  such  an  issue,  we  con- 
tend the  only  legally  admissible  evidence  is  evidence  of  general 
reputation.    In  impeaching  the  credit  of  a  witness,  which  bean 
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a  strong  analogy  to  the  purpose  here  in  view,  "the  exami- 
nation/' says  Mr.  Greenleaf,  "must  be  confined  to  his  general 
reputation,  and  not  be  permitted  as  to  particular  facts;  for 
every  man  is  supposed  to  be  capable  of  supporting  the  one,  but 
it  is  not  likely  that  he  should  be  prepared  to  answer  the  other 
without  notice;  and  unless  his  general  character  and  behavior 
be  in  issue  he  has  no  notice.  This  point  has  been  much  dis- 
cussed, but  may  now  be  considered  at  rest.  The  regular  mode 
of  examining  into  the  general  reputation  is  to  inquire  of  the 
witness  whether  he  knows  the  general  reputation  of  the  person 
in  question  among  his  neighbors,  and  what  that  reputation  is." 
(1  Greenleaf  on  Evidence,  §  461.)  "Look  ye,"  said  Lord  Holt, 
"you  may  bring  witnesses  to  give  an  account  of  the  general 
tenor  of  the  witness'  conversation,  but  you  do  not  think,  sufe, 
that  we  will  try,  at  this  time,  whether  he  be  guilty  of  robbery," 
{Bex  V.  Rockwood,  4  St.  Tr.  681.) 

In  this  connection  we  desire  to  earnestly  urge  our  objection 
to  proving  the  want  of  integrity  by  specific  acts.  If  the  law 
does  not  permit  this  character  of  proof,  then  appellants  have 
no  evidence  whatever  upon  which  to  charge  the  lack  of  integ- 
rity in  John  Davis.  We  assert  with  every  assurance  of  cor- 
rectness that  no  characteristic  of  the  human  mind  or  heart  has 
ever  been  or  can  ever  be  proved  in  a  judicial  tribunal  by  proof 
of  specific  acta  If  we  seek  to  prove  a  man's  character  for 
honesty,  integrity,  truth,  peacefulness,  or  any  moral  trait,  the 
law  requires  us  to  prove  his  general  reputation,  and  does  not 
permit  the  courts  to  be  transformed  into  schools  for  scandal, 
where  every  person  who  claims  a  grievance  is  given  an  audi- 
ence for  all  the  small  talk  which  courts  will  not  condescend  to 
hear.  A  common  and  a  true  saying  is  to  the  effect  that  "every 
story  has  two  sides."  Probably  no  man  exists  who  has  not 
some  enemy  who  honestly  believes  in  his  want  of  some  moral 
trait.  How  absurd  it  would  be  if  a  man  whose  character  in  a 
community  was  above  reproach  should  be  arraigned,  not  upon 
his  general  reputation,  but  upon  complaints  of  those  who  may 
imagine  themselves  injured  I 

The  facts  in  this  case  enforce  the  reason  of  the  rule;  John 
Davis  is  not  charged  with  any  offense.  He  has  not  conspired 
with  any  one  to  do  any  wrong.  He  has  not  swindled  any  of 
Vol..  X.- 16. 
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the  heirs,  nor  has  he  stolen  any  of  the  estate.  The  most  with 
which  he  is  charged  is  a  design  to  do  these  things.  To  say  the 
least,  or  the  most  of  it,  the  whole  matter  is  altogether  uusatisH 
factory,  shadowy,  and  lacking  in  the  substance  of  facts.  He  is 
accused  of  perjury  by  one  counsel  in  his  written  brief,  and  also 
of  an  "  inveterate  blackness  of  heart/'  whatever  that  may  mean. 
And  yet  it  would  be  most  unfair  and  unjust  toward  Mr.  Davis 
for  the  court  to  accept  as  true  these  intemperate  accusations 
without  more  reliable  proof.  The  fact  that  the  statute  provides 
that  conviction  for  crime  constitutes  disqualification  shows  what 
specific  acts  might  be  proved,  and  that  the  lack  of  integrity 
must  be  proved  in  the  usual  manner,  and  not  as  attempted  upon 
the  trial. 

Briefs  in  reply  were  filed  by  John  B.  Qayberg^  and  E.  W. 
Toole,  of  counsel  for  Appellant. 

Harwood,  J. — This  is  an  appeal  on  behalf  of  Henry  A. 
Root,  an  applicant  for  letters  of  administration  on  the  estate  of 
Andrew  J.  Davis,  deceased.  On  the  eleventh  day  of  March, 
1890,  as  appears  by  the  record,  Andrew  J.  Davis,  then  a  resi- 
dent of  Butte  City,  Silver  Bow  County,  this  State,  died  at  that 
place,  leaving  an  estate  of  the  estimated  value  of  four  and  one 
half  or  five  million  dollars.  Among  others,  John  A.  Davis, 
a  brother,  and  one  Henry  A.  Root,  a  nephew,  of  deceased^  peti- 
tioned the  District  Court,  exercising  its  probate  jurisdiction 
under  the  Constitution,  for  letters  of  administration  on  said 
estate;  and  each  of  said  applicants  also  filed  objections  to  the 
appointment  of  the  other.  (Prob.  Prac.  Act,  §  64.)  These  peti- 
tions and  contests  were  heard  and  determined  by  the  court 
making  an  order  overruling  all  objections  to  the  appointment 
of  John  A.  Davis,  and  granting  to  him  letters  of  administration 
upon  said  estate.  Appellant,  Henry  A.  Root,  thereupon  made 
a  motion  for  new  trial  in  said  matter  upon  the  following 
grounds:  First,  Insufficiency  of  the  evidence  to  justify  the 
judgment,  decision,  and  order  of  the  court,  and  that  the  same 
is  against  law.  Second.  Errors  of  law  occurring  at  the  trial 
and  excepted  to  by  the  party  making  this  application.  (Prob. 
Prac.  Act,  §§  323-327 ;  Code  Civ.  Proc.  §§  295-301.)  MoUon 
for  new  trial  was  made  upon  a  statement  of  the  case,  and  being 
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heard  by  the  court,  was  overruled,  and  this  appeal  was  taken 
both  from  the  order  overruling  motion  for  new  trial,  and  from 
the  judgment  and  order  of  court  granting  letters  of  administra- 
tion to  John  A.  Davis. 

Our  statute  (§  55,  Prob.  Prae.  Act),  provides  the  order  of 
prec'edence  in  which  letters  of  administration  must  be  granted 
as  follows :  "  Letters  of  administration  on  the  estate  of  a  person 
dying  intestate  must  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned,  who  are  respectively  entitled 
thereto  in  the  following  order :  First,  the  surviving  husband, 
or  wife,  or  some  competent  person  whom  he  or  she  may  request 
to  have  appointed;  second,  the  children;  thirds  the  father  and 
mother;  fourth,  the  brothers;  fifth,  the  sisters;  sixth,  the  grand- 
children ;  seventh,  the  next  of  kin  entitled  to  share  in  distribu- 
tion of  the  estate;  eighth,  the  public  administrator;  nint/i,  the 
creditors;  tenth,  any  person  legally  competent/^  The  persons, 
however,  entitled  to  letters  of  administration  as  prescribed  in 
the  foregoing  section  are  subject  to  a  provision  of  the  same 
section,  to  the  eflFect  that  "  no  person  who  is  not  a  resident  of 
this  State  shall  be  appointed  administrator;"  and  also  to  the 
provisions  of  section  59,  as  follows :  "  No  person  is  competent  to 
serve  as  administrator  or  administratrix  who,  when  appointed,  is, 
first,  under  the  age  of  majority;  second,  convicted  of  an  infamous 
crime;  third,  adjudged  by  the  court  to  be  incompetent  to  exe- 
cute the  duties  of  the  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity."  In  section  64 
of  the  Probate  Practice  Act  it  is  provided  that  "any  person 
interested  may  contest  the  petition  by  filing  written  opposition 
thereto  on  the  grounds  of  incompetency  ot  the  applicant." 
Under  the  provisions  of  these  statutes  it  is  clear  that  letters  ot 
administration  "  must  be  granted  "  to  applicants  in  the  order  pre- 
scribed by  statute,  to  the  exclusion  of  others,  unless  the  appli- 
cant is  disqualified  by  reason  of  being  a  non-resident  of  this 
State,  or  a  minor,  or  having  been  convicted  of  an  infamous 
crime,  or  adjudged  by  the  court  to  be  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvidence,  or 
want  of  understanding  or  int^rity.  Bespondent,  John  A. 
Davis,  occupies  a  place  precedent  to  appellant,  Henry  A.  Root, 
in  right  to  letters  of  administration  upon  this  estate  by  the  pro- 
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visions  of  statute,  and  unless  respondent  be  disqualified  by 
reason  of  some  disability  mentioned  in  the  statute,  his  appoint- 
ment was  properly  made  by  the  court,  and  must  stand.  {Mo- 
Gregor  v.  McGregor ^  33  How.  Pr.  456.) 

The  objections  set  up  by  appellant  against  the  appointment 
of  John  A.  Davis  are,  )?;•«<,  that  he  is  a  non-resident  of  this 
State;  second^  that  he  is  incompetent  to  execute  the  duties  of 
the  trust  by  reason  of  drunkenness,  improvidence,  want  of 
understanding,  and  integrity.  Evidence  was  introduced  in 
support  of  these  allegations  on  the  part  of  Henry  A.  Boot,  as 
well  as  evidence  as  to  the  qualification  of  John  A.  Davis,  and 
in  his  defense  aguiiist  the  objections  to  bis  appointment.  The 
assignments  of  error  contained  in  the  record  relate, ^7*^3^,  to  the 
alleged  insufficiency  of  the  evidence  to  justify  the  findings  of 
the  court  against  the  alleged  causes  of  incompetency;  and  sec- 
ond/}/, to  errors  of  law,  alleged  to  have  occurred  at  the  trial, 
and  excepted  to  by  appellant.  These  matters  will  now  be  con- 
sidered in  the  order  set  forth  in  the  record. 

The  first  ground  of  error  assigned  is,  in  effect,  that  the  evi- 
dence is  insufficient  to  support  the  finding  of  the  court  that 
respondent  was  not  disqualified,  and  should  not  be  adjudged 
incompetent  by  reason  of  drunkenness.  Upon  a  careful  review 
of  all  the  evidence  introduced,  we  find  no  error  in  the  conclu- 
sion reached  by  the  court  below  upon  this  question.  This  ques- 
tion does  not  turn  upon  the  fact  that  the  applicant  is  shown  to 
be  in  the  habit  of  using  intoxicating  liquor  to  some  extent. 
However  reprehensible  that  habit  may  be  as  regarded  from  a 
moral  point  of  view,  it  is  not  within  the  province  of  the  court 
to  deny  letters  of  administration  to  an  applicant  on  the  ground 
of  mere  use  of  intoxicants.  The  drunkenness  contemplated  by 
this  statute  undoubtedly  is  that  excessive,  inveterate,  and  con- 
tinued use  of  intoxicants  to  such  an  extent  as  to  render  the 
subject  of  the  habit  an  unsafe  agent  to  intrust  with  the  care 
of  property  or  the  transaction  of  business.  It  is  a  matter  of 
common  knowledge  that  the  appetite  for  intoxicating  liquor 
takes  such  strong  hold  upon  some  individuals  as  to  become  a 
controlling  influence.  The  appetite  strengthens  by  each  suc- 
cessive indulgence.  The  will  force  becomes  too  feeble  to  resist 
the  craving  of  the  appetite;  indulgence  is  unrestricted,  constant^ 


1890.]  Root  v.  Davis.  245 

and  excessive.  A  person  so  controlled  by  such  an  appetite 
may  be  said  to  be  abandoned  to  the  habit  of  druukeuuess. 
The  unfortunate  effect  of  this  habit  is  to  render  the  subject 
of  it,  not  only  physically  and  mentally  incompetent  to  transact 
business  of  importance,  and  preserve  property  with  due  care, 
but  usually  the  subject  of  this  habit  becomes  indifferent  to  the 
most  sacred  duties,  and  careless  of  demands  of  the  highest 
moment.  Such  a  person  may  well  be  adjudged  incompetent  to 
execute  the  duties  of  the  trust  involved  in  the  administration 
of  an  estate.  It  is  undoubtedly  easier  to  prove  the  fact,  and 
the  disqualifying  effect  of  drunkenness,  than  to  define  the  de- 
gree ofi  intemperance  necessary  to  produce  incompetency.  The 
vital  question  in  the  investigation  of  this  objection  is  whether 
or  not  the  applicant  for  letters  is  incompetent  by  reason  of  the 
inveterate  use  of  intoxicants,  and  not  whether  he  may  or  may 
not  have  used  the  same  to  some  extent. 

In  the  case  at  bar  it  is  admitted  by  appellant's  counsel  that 
the  evidence  introduced  to  establish  the  incapacity  of  John  A. 
Davis  by  reason  of  drunkenness  is  meager.  Witnesses  intro- 
duced in  support  of  that  charge  testified  that  he  drank  intoxi- 
cating liquor,  and  some  testified  that  he  used  the  same  to 
considerable  extent  at  times,  yet  none  of  these  witnesses  would 
undertake  to  say  that  he  was  incompetent  to  transact  impor- 
tant business;  nor  did  they  testify  to  other  facts  from  which 
the  court  could  reasonably  draw  that  conclusion.  In  defense 
against  this  allegation  it  was  proved  by  a  number  of  witnesses 
on  behalf  of  respondent,  that  during  his  residence  in  Butte 
City,  since  the  fall  of  1885,  up  to  the  fall  of  1888,  he  was 
engaged  in  the  wholesale  grocery  business  at  that  place  as  the 
senior  member  of  the  firm  of  Davis  &  Co.;  that  he  was  atten- 
tive to  that  business,  and  conducted  it  with  such  care  and 
foresight  that  he  acquired  the  reputation  of  being  a  conserv- 
ative, successful,  and  clear-headed  business  man,  and  that  other 
business  men  of  that  city  sought  his  counsel  in  reference  to 
business  transactions.  The  testimony  introduced  on  behalf  of 
John  A.  Davis  shows  that  since  the  fall  of  1888,  when  he 
retiivid  from  said  wholesale  grocery  business,  he  has  been  en- 
gaged in  attending  to  important  business  matters  for  the  First 
National  Bank  of  Butte,  and  also  for  the  deceased,  Andrew 
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J.  Davis,  such  as  lookiug  after  claims  owing  to  said  bank, 
rebuilding  tlie  said  bank  after  its  destruction  in  the  fall  of  1889, 
and  attending  to  important  litigation  in  Iowa  for  deceased.  The 
testimony  of  these  witnesses  as  to  the  respondent's  habit  of  using 
intoxicating  liquor  is  to  the  effect  that  his  use  of  the  same  was 
temperate.  We  think  the  court  properly  found  upon  the  proof 
that  the  applicant  was  not  incompetent  by  reason  of  alleged 
drunkenness.    (See  Kdchele^s  Casey  1  Tuck.  52.) 

Improvidence  was  set  up  as  ground  of  disqualification  of 
respondent,  and  it  is  urged  that  the  court  erred  in  finding 
that  the  same  was  not  established  by  the  evidence.  In  support 
of  this  ground  of  disqualification,  our  attention  is  called*  to  two 
facts  shown  by  the  evidence.  Firatj  that  respondent,  at  the 
advanced  age  of  sixty-one  years,  is  not  possessed  of  property 
of  any  considerable  value;  secondly ,  that  since  1885  he  has  not 
supported  his  wife  and  minor  children.  As  to  the  latter  fact, 
the  evidence  shows  that  a  separation  took  place  between  respond- 
ent and  his  wife  in  1885,  and  that  he  has  not  supported  his  wife 
and  two  minor  children  since  that  time. 

These  facts  do  not  tend  to  prove  either  the  providence  or 
improvidence  of  respondent.  He  may  have  attended  all  his 
transactions  in  reference  to  the  management  of  property  with 
the  best  of  foresight,  and  "hoarded  his  gain  with  a  miser's 
care,"  and  yet  not  supported  his  wife  and  children.  Nor  does 
the  fact  that  respondent  has  no  estate,  standing  alone,  sustain  the 
charge  of  improvidence.  {Emo-son  v.  Bowers,  14  N.  Y.  449.) 
Improvidence  is  defined  to  be  a  want  of  care  and  foresight  in 
the  management  of  property.  {Ooope  v.  Lowerre,  1  Barb.  Ch. 
45 ;  Webster's  Diet.  10  Encycl.  of  Law,  321 .)  The  symptoms  of 
an  improvident  temperament  would,  evidently,  be  carelessness, 
indifference,  prodigality,  wastefulnCvSS,  or  negligence  in  reference 
to  the  care,  management,  and  preservation  of  property  in  charge. 

It  is  said  in  Coope  v.  Lowerre,  mpra:  "The  improvidence 
which  the  framers  of  the  Revised  Statutes  had  in  contemplation, 
as  a  ground  of  exclusion,  is  that  want  of  care  and  foresight  in  the 
management  of  property  which  would  be  likely  to  render  the 
estate  and  effects  of  the  intestate  unsafe,  and  liable  to  be  lost  or 
diminished  in  value  by  improvidence,  in  case  administration 
thereof  should  be  committed  to  such  improvident  person." 
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We  do  Dot  find  in  the  record  any  evidence  to  show  that 
respondent  possesses,  or  has  exhibited,  in  reference  to  property, 
the  characteristics  which  constitute  improvidence.  On  the  con- 
trary, there  is  evidence  showing  that  he  has  been  engaged  exten- 
sively in  mercantile  business;  that  he  has  been  intrusted  with 
the  custody,  care,  and  expenditure  of  large  sums  of  money,  and 
the  superintendence  of  undertakings  of  importance,  involving 
large  expense;  and  in  none  of  these  matters  is  it  shown  that 
respondent  was  wanting  in  foresight,  care,  and  diligence  in  the 
management  and  preservation  of  the  property  committed  to  his 
charge.  The  court  appears  to  be  fully  sustained  by  evidence  in 
its  finding  that  respondent  is  not  disqualified  by  reason  of 
improvidence.  (Coope  v.  Lowerre,  supra;  Emerson  v.  Bowers, 
cupra;  McMahon  v.  Han*ison,  6  N.  Y.  443 ;  CoggshaU  v.  Green, 
9  Hun,  471.) 

Want  of  understanding  was  alleged  as  a  ground  of  disquali- 
fication of  respondent,  and  the  finding  of  the  court  against  the 
existence  of  that  fact  is  assigned  as  error,  on  the  ground  that 
such  finding  is  not  supported  by  the  evidence.  This  proposi- 
tion is  not  supported  by  any  evidence  found  in  the  record ;  the 
tenor  of  all  the  evidence  is  to  the  contrary,  and,  moreover,  the 
charge  is  incompatible  with  another  charge  and  theory  wrought 
out  of  the  evidence,  to  be  further  considered,  namely,  an  alleged 
design  on  the  part  of  respondent  to  defraud  certain  heirs  of 
their  rightful  shares  of  said  estate,  and  an  alleged  conspiracy 
entered  into  by  respondent  with  others  to  carry  out  that  fraudu- 
lent purpose.  Not  only  the  tenor  of  the  evidence,  as  we  view 
it,  but  the  construction  put  upon  the  evidence  by  appellant's 
counsel,  contradicts  the  allegation  that  respondent  is  wanting  in 
understanding. 

The  further  and  last  ground  of  disqualification  urged  by 
appellant  against  the  issuance  of  letters  of  administration  to 
respondent  is  "want  of  integrity."  The  finding  of  the  court 
against  that  alleged  disqualification  is  assigned  as  error,  for  the 
alleged  reason  that  such  finding  was  not  supported  by  the  evi- 
dence. In  passing  upon  this  question  it  will  be  necessary,  also, 
to  consider  and  determine  the  alleged  errors  of  law  assigned 
in  reference  to  the  exclusion  of  certain  testimony  offered  at  the 
trial  on  behalf  of  appellant.     In  addition  to  the  fiict  that  "con- 
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viction  of  an  infamous  crime'*  absolutely  disqualifies  an  appli- 
cant for  letters  of  administration,  the  question  of  the  integrity 
of  the  applicant  may  be  raised,  and  be  made  the  subject  of  ju- 
dicial investigation  and  judgment.  If  judgment  be  pronounced 
to  the  efiect  that  the  applicant  is  incompetent  to  execute  the 
duties  of  the  trust,  by  reason  of  want  of  integrity,  letters  shall 
not  issue  to  him.  (Prob.  Prac.  Act,  §  59.)  Just  what  degree  of 
moral  delinquency  would  justify  the  court  in  proceeding  to  that 
judgment  is  not  clear.  Undoubtedly  the  accusations  upon 
which  a  court  should  base  this  judgment  ought  to  be  certain 
and  grave  in  their  nature,  and  be  established  by  proof  which 
would  at  least  approach  the  certainty  required  for  conviction 
in  criminal  prosecutions.  An  abandoned  person  may  be  guilty 
of  many  dishonest  transactions  not  punishable  by  our  Criminal 
Code  as  an  "infamous  crime,"  which  nevertheless  would  indicate 
such  moral  turpitude,  such  baseness  of  character,  such  want  of 
integrity  and  conscientious  honesty  of  purpose,  as  to  render 
him  unworthy  of  the  trust  involved  in  the  administration  of  an 
estate.  Under  this  statute  proof  may  be  made  of  such  depraved 
conduct  as  would  impeach  an  applicant's  integrity,  and  justify 
the  court  in  adjudging  him  incompetent  by  reason  of  "want  of 
integrity." 

The  testimony  which  appellant  insists  indicates  a  want  of 
integrity  on  the  part  of  John  A.  Davis  will  now  be  examined. 

It  appears  by  the  testimony  of  respondent,  that  about  three 
years  ago,  on  an  occasion  when  he  was  summoned  as  a  grand 
juror  for  Silver  Bow  County,  on  his  examination  under  oath 
as  to  his  qualifications  to  act  as  such,  he  excused  himselt  from 
such  service  by  saying  he  was  a  citizen  of  Chicago.  This  fact, 
coupled  with  the  further  fact  that  respondent  testified  in  the 
trial  of  this  case  that  he  had  resided  in  Silver  Bow  County 
since  the  fall  of  1885,  is  construed  by  appellant's  counsel  as 
showing  that  respondent  has  falsely  testified,  either  in  one  case 
or  the  other.  We  think  it  is  a  self-evident  proposition  that 
one  who  deliberately  and  knowingly  violates  the  sanctity  of  his 
oath  is  wanting  in  integrity. 

One  of  appellant's  counsel  asserts  in  his  brief  that  John  A. 
Davis,  "being  examined  under  oath,  in  order  to  escape  jury 
duty  as  a  citizen,  he  falsely  testified  that  he  then  resided  in 
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Chicago,  and  that  he  did  not  reside  at  Butte,  and  so  escaped 
jury  service."  This  is  a  grave  charge,  but  the  evidence  does 
Dot  support  it. 

Respondent  Davis,  testifying  in  this  respect,  said  he  had  resided 
in  Butte  ever  since  the  fall  of  1885.  He  was  residing  there 
when  summoned  to  serve  6n  the  grand  jury,  and  as  to  that 
matter  he  says  in  his  testimony:  "I  excused  myself  on  account 
of  citizenship  about  three  years  ago.  I  think  in  that  conversa- 
tion I  told  the  judge,  probably,  that  I  was  not  a  citizen  here.  I 
tliink  that  was  as  much  as  two  years  ago.  I  know  the  judge 
asked  me  at  the  time  if  I  intended  to  become  a  citizen  here. 
I  told  him  I  had  not  decided ;  I  told  him  I  was  a  citizen  of 
Chicago." 

In  viewing  this  evidence  it  appears  very  plainly  that  the 
respondent  made  a  distinction  between  residence  and  citizenship. 

There  is  no  other  evidence  on  this  matter  than  the  testimony 
of  respondent.  It  is  simply  the  evidence  of  respondent  as  to 
his  intention  respecting  his  citizenship,  and  the  expression 
thereof  before  the  court  two  or  three  years  ago.  It  is  not 
uncommon  for  a  man  to  dwell  or  reside  in  one  country  and  at 
the  same  time  claim  his  citizenship  in  another.  We  find  noth- 
ing in  this  evidence  to  justify  the  inference  drawn  therefrom 
by  appellant's  counsel. 

Appellant  further  undertakes  to  impeach  the  integrity  of 
John  A.  Davis,  by  attributing  to  him  a  design  to  defraud  cer- 
tain heirs  of  said  estate  of  there  rightful  shares  thereof,  and  in 
furtherance  of  such  design,  a  conspiracy  entered  into  by  respond- 
ent, John  A.,  and  his  brother  Erwin  to  carry  such  purpose  into 
effect.  To  establish  this  fraudulent,  design  and  conspiracy, 
appellant's  counsel  point,  first,  to  the  testimony  of  Mrs;  Ellen 
Cornue,  a  sister  of  appellant,  Henry  A.  Root* 

It  appears  by  the  record  that  during  the  last  illness  of 
deceased,  Ellen  Cornue  was  summoned  from  New  York  State, 
by  tel^ram,  to  visit  her  uncle  Andrew.  In  her  testimony 
on  behalf  of  Henry  A.  Root,  the  appellant,  she  relates  that 
soon  after  her  arrival  in  Butte  City  she  learned  from  the 
attending  physician  that  her  uncle  could  not  survive  many 
days.  That  upon  learning  this,  she  said  to  her  uncle  John, 
the    respondent,   "What  a    surprise    it   would    be   to   those 
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aunts  down  there  wheu  they  realize  how  much  they  will  have/' 
that  he  replied,  saying:  '^If  their  cieoes  and  nephews  do  not 
put  anything  into  their  heads  they  will  be  satisfied  with  very 
little.  Diana  should  have  the  place  where  she  is  living.  We 
will  give  a  deed  to  her,  and  a  few  hundred  dollars,  and  she  will 
be  all  right/'  That  she  then  remarked  to  her  uncle  John 
that  he  would  not  find  those  old  aunts  such  fools  as  he  thought 
they  were,  to  which  John  A.  replied:  "Well,  if  they  do  too 
much  talking  I  will  go  in  with  Jeff  and  take  every  dollar.  I 
can  go  into  Iowa  and  prove  anything,  and  it  won't  take  very 
much  money  to  do  it  either."  It  appears  by  the  record  that 
the  person  referred  to  as  "Jeff"  is  an  alleged  illegitimate  son 
of  deceased. 

After  Ellen  Cornue  related  that  conversation  as  aforesaid, 
John  A.  Davis  testified  as  to  the  same  conversation.  His  ver- 
sion of  it  contradicts  Ellen  Cornue's  evidence  in  that  respect,  ex- 
cept that  they  both  agree  that  she  commenced  said  conversation. 
It  does  not  appear  that  on  any  occasion  John  A.  introduced 
such  subject,  nor  any  subject  kindred  to  the  one  mentioned  in 
said  conversation,  although  he  was  in  company  with  his  niece, 
Ellen  Cornue,  frequently  at  Butte  City,  and  they  traveled 
together  thereafter  from  Butte,  Montana,  to  Springfield,  Massa- 
chusetts ;  nor  does  it  appear  that  John  A.  sought  to  persuade  this 
niece,  or  any  one  who  had  knowledge  of  the  vast  estate  lefl  by 
deceased,  to  join  him  in  suppressing  that  knowledge  from  other 
heirs,  or  in  defrauding  or  misinforming  them  as  to  the  estate. 
On  one  occasion  alone  this  niece  introduced  a  conversation  as 
to  the  surprise  that  awaited  the  other  heirs,  and  according  to 
her  narrative,  John  A.  intimated  that  he  harbored  improper 
intentions  toward  other  heirs.  This  he  emphatically  denies, 
and  gives  a  different  version  of  said  conversation. 

The  most  that  can  be  said  of  this  evidence  is  that  it  is  con- 
flicting, and  the  court,  having  the  witnesses  before  it,  decided 
between  the  conflicting  statements.  The  well-established  rule 
often  announced  by  this  court  is  that  in  such  a  case  the  decision 
will  not  be  disturbed. 

We  pass  to  another  incident  connected  with  this  branch  of 
the  case  upon  which  counsel  for  the  appellant  lay  great  stress, 
as  bearing  upon  the  alleged  evil  designs  of  John  A.  Davis 
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against  certain  other  heirs.  It  appears  by  the  testimony  that 
immediately  after  the  death  of  Andrew  J.  Davis  the  remains 
of  the  deceased  were  conveyed  to  the  family  burying  place  near 
Springfield,  Massachusetts,  for  interment.  After  the  funeral, 
on  the  evening  of  the  same  day,  a  number  of  the  relations  and 
heirs  of  the  deceased  being  present  at  the  Massasoit  House  in 
Springfield,  they  met  together  to  consider  what  action  was 
proper  on  their  part  in  reference  to  the  estate  of  deceased. 
There  was  present  at  this  meeting  respondent,  John  A.  Davis, 
his  brother  Erwin,  and  several  of  his  sisters,  also  appellant, 
Henry  A.  Boot,  and  some  other  heirs  of  deceased.  Erwin 
Davis  first  made  some  remarks  there,  in  which  he  said,  in  effect, 
that  deceased  may  have  left  a  will ;  that  there  was  a  will  made 
by  deceased  at  one  time.  He  also  said  that  the  estate  was  not 
as  large  as  had  been  reported,  and  suggested  the  probability  ot 
large  debts  existing  against  the  estate,  and  mentioned  the  fact 
that  it  was  reported  that  deceased  had  an  illegitimate  son  in 
Iowa,  whose  claims  may  be  set  up,  and  litigation  involved 
thereby,  and  suggested  something  about  the  advisability  of 
attempting  to  settle  with  said  son  to  avoid  scandal ;  that  he 
thought  the  estate  could  be  settled  in  five  years  if  there  was  a 
will,  but  that  it  would  take  ten  years  if  there  was  no  will.  As 
to  this  last  remark,  in  reference  to  the  time  required  to  settle 
the  estate,  he  turned  to  John  A.  and  asked  him  if  he  thought 
the  statement  about  the  time  was  correct,  and  John  A.  assented 
to  the  correctness  of  that  statement.  Erwin  further  suggested 
that  some  one  should  be  appointed  by  the  heirs  to  represent 
their  interests  in  Montana,  and  said  he  supposed  they  would 
think  him  a  proper  person  to  represent  them  and  look  after 
their  interests.  This  he  said  he  would  do  if  they  so  desired, 
and  empowered  him  so  to  do,  and  he  suggested  that  they  sign 
a  paper  giving  him  such  power. 

The  remarks  of  Erwin  Davis  at  said  meeting  are  repeated 
with  considerable  variation,  in  important  features,  by  some  seven 
witnesses  who  were  present,  and  who  testified  on  this  hearing 
on  the  part  of  the  appellant  Root.  For  instance,  it  is  observed 
that  some  of  these  witnesses  report  Erwin  as  making  the  remark, 
when  he  referred  to  said  estate,  "If  there  is  any  estate,^'  while 
Henry  A.  Root,  the  appellant,  a  lawyer  by  profession,  Mr, 
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Herbert  P.  Curamings,  a  business  man,  and  Mrs.  Elizabeth  S. 
Ladd,  a  niece  of  deceased,  who  were  called  as  witnesses  against 
John  A.  Davis,  and  related  the  remarks  of  Erwin  Davis  at  said 
meeting,  do  not  report  him  as  making  such  a  remark. 

Mr.  Cummings  testifies  that  Erwin,  in  the  course  of  his 
remarks  at  said  meeting,  said :  **  If  there  was  any  estate  for  us 
it  would  be  obtained  after  a  great  deal  of  litigation."  In  the 
same  connection,  according  to  this  witness,  Erwin  spoke  of  the 
** supposed  illegitimate  child,  and  said  there  would  be  either 
eleven  heirs  or  one,  and  that  in  an  emergency  some  person 
should  be  given  authority  to  act  in  regard  to  him  if  anything 
came  up." 

After  Erwin  Davis  finished  his  remarks,  appellant  Root 
made  some  remarks  to  those  assembled,  in  which  he,  in  effect, 
contradicted  or  modified  the  statements  made  by  Erwin,  and 
advised  the  heirs  not  to  sign  any  power  of  attorney  or  other 
paper  as  suggested  by  Erwin,  at  least  until  they  had  advised 
with  counsel.     This  appears  to  have  ended  the  meeting. 

It  is  shown  that  after  the  meeting  Erwin  and  John  A.  still 
advised  their  sisters  to  sign  the  paper  authorizing  Erwin  to 
represent  them  concerning  their  interests  in  Montana,  but  in 
what  respect  and  to  what  extent  this  paper  authorized  him  does 
not  appear.  It  is  intimated  by  appellant's  counsel  that  said 
paper  may  have  been  a  document  of  different  purport  from  that 
represented  by  Erwin.  That  document,  however,  does  not 
appear  in  evidence,  nor  does  any  witness  state  anything  as  to 
its  contents,  nor  does  it  appear  that  Erwin  sought  to  conceal 
its  contents.  No  evidence  is  found  in  the  record  to  show  that 
there  was  anything  in  said  paper  contrary  to  what  Erwin  repre- 
sented, nor  that  Mr.  Root,  a  lawyer  present  and  disputing  the 
propriety  of  the  heirs  signing  it,  could  not  have  freely  examined 
its  contents  if  he  desired. 

After  the  conversation  between  Mrs.  Cornue  and  respondent 
had  been  related  by  her,  and  the  incidents  of  said  meeting  at 
the  Massasoit  House  had  been  narrated  by  many  witnesses  on 
the  part  of  appellant,  John  A.  Davis  was  recalled  for  further 
cross-examination  by  appellant's  counsel,  and  testified  to  the 
following  effect :  That  prior  to  the  said  meeting  at  the  Massasoit 
House,  he  had  not  seen  his  brother  Erwin  but  once  during  a 
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period  of  more  than  thirty  years,  and  that  the  one  occasion  was 
ten  years  ago,  when  they  met  and  were  together  about  two 
hours;  that  before  reaching  the  Massasoit  House  on  the  occa- 
sion mentioned,  he  had  no  communication  whatever  with  his 
brother  Erwin;  that  he  did  not  know  what  correspondence 
passed  between  his  son  Andrew  and  his  brother  Erwin.  He 
related  the  incidents  of  meeting  his  brother  Erwin  and  his  aged 
sisters  when  he  arrived  at  Springfield,  Massachusetts,  in  charge 
of  his  deceased  brother's  body,  and  narrated  what  little  con- 
versation he  had  with  Erwin  prior  to  the  funeral  and  on  his 
return  therefrom,  up  to  the  time  of  said  meeting  of  the  heirs, 
which  meeting  occurred  after  dinner  on  the  day  of  the  funeral. 
He  positively  denies  any  secret  meeting  or  conversation  with 
Erwin,  and  denies  that  he  entered  into,  or  thought  of  entering 
into  any  combination  with  Erwin. 

After  the  aforementioned  testimony  was  introduced  on  the 
part  of  appellant,  his  counsel  offered  to  prove  by  him  the 
following  facts  in  opposition  to  John  A.  Davis  for  letters  of 
administration  on  said  estate,  to  wit :  ''That  shortly  prior  to 
the  visit  of  Mr.  Root  to  Montana,  in  the  early  part  of  March, 
this  year,  his  uncle  Erwin  stated  to  him  that  there  was  no  doubt 
his  brother  Andrew  would  shortly  die;  that  Andrew  could  not 
live  much  longer;  that  his  estate  would  have  to  be  taken  charge 
of  and  administered  upon ;  that  the  proper  persons  to  control 
the  administration  were  himself  (Erwin),  Mr.  Root,  and  Mrs. 
Cornue;  that  they  could  select  some  one  to  take  charge  of  it; 
that  there  were  very  few  of  the  heirs  who  needed  anything; 
that  there  was  no  reason  why  many  of  them  should  receive  any- 
thing; that  the  interests  of  most  of  them  could  be  acquired,  if 
he  (Erwin)  controlled  the  administration,  for  very  little;  that 
the  possession  of  money  would  be  an  injury  to  most  of  them ; 
that  if  he  could  get  control  of  the  administration,  he  could  do 
pretty  much  what  he  pleased  toward  acquiring  the  interests  of 
the  others;  that  something,  of  course,  would  have  to  be  done 
for  Andy  in  Butte  (meaning  Andrew  J.  Davis,  Jr.,  a  nephew 
of  deceased);  that  he,  Henry  A.  Root,  should  have  all  he  was 
entitled  to ;  that  brother  John  would  have  to  have  his  share ; 
that  the  only  one  of  the  others  that  could  give  him  (Erwin) 
any  trouble  would  be  Smith,  of  California,  and  that  if  he  resisted 
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he  would  law  with  him  until  he  got  sick  of  it;  that  if  there 
was  a  will  that  they  wanted  to  have  stand^  they  could  have  it 
Btandy  if  they  were  on  the  inside;  that  if  there  was  a  will  that 
they  did  not  want  to  have  stand,  they  could  overthrow  it,  if 
they  were  on  the  outside;  that  it  would  be  necessary  to  go  to 
Montana  to  carry  out  the  arrangement,  get  charge  of  the  estate, 
and  put  it  into  the  hands  of  some  one  representing  them ;  that 
as  for  Diana,  he  could  get  her,  if  he  had  control  of  the  adminis- 
tration, to  accept  a  deed  to  the  house  she  occupied  and  a  few 
hundred  dollars  a  year;  and  that  the  house  was  not  worth  over 
one  thousand  dollars.'' 

This  proffered  evidence  was  rejected  by  the  court  upon  objec- 
tion on  the  part  of  respondent,  as  being  incompetent  and  imma- 
terial, to  which  ruling  appellant  excepted,  and  the  same  is 
assigned  as  error. 

At  the  same  time  appellant  further  offered  to  prove,  "that, 
on  the  conclusion  of  the  meeting  at  the  Massasoit  House,  Erwin 
Davis  said  to  Mr.  Cornue, '  What  is  the  matter  with  Henry? 
[meaning  Henry  A.  Boot]  I  thought  he  understood  the  arrange- 
ment between  us;  he  was  to  be  in;  that  speech  of  his  has  cost 
me  some  millions.'''  In  making  this  offer  appellant  by  coun- 
sel said :  "I  offer  to  prove  that  he  made  these  remark  last  men- 
tioned to  Mr.  Cornue,  and  separately  to  Mrs.  Cornue,  but  I 
have  no  right  to  say,  and  do  not  say^  that  it  was  within  the 
hearing  of  John  A.  Davis." 

Upon  objection  by  respondent's  counsel  to  the  introduction 
of  that  testimony,  on  the  ground  that  it  was  incompetent  and 
immaterial,  the  court  refused  to  allow  the  same  to  be  proved,  to 
which  action  appellant  excepted,  and  assigns  the  same  as  error. 
Mr.  Cornue  testified  to  this  same  matter,  on  his  examination  as 
a  witness  on  the  part  of  appellant,  in  which  testimony  he  said: 
"The  conversation  in  the  hall  between  Erwin  and  me,  just 
referred  to  by  me,  was  somewhat  of  a  whispered  conversation 
between  Erwin  and  me."  On  motion,  that  part  of  Mr.  Cornue's 
testimony  wherein  he  related  said  conversation  was  stricken  out 
by  the  court,  which  action  of  the  court  is  excepted  to^  and  is 
assigned  as  error. 

The  manager  of  the  Western  Union  Telegraph  office  at 
Butte^  in  obedience  to  a  subpoena  duces  tecum,  brought  into 
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court  a  number  of  telegrams  which  he  said  had  passed  since  the 
14th  of  February,  1890.  These  telegrams  were  ofiFered  to  be 
read  in  evidence  on  the  part  of  the  appellant.  The  court  ex- 
amined said  telegrams,  and  on  finding  that  the  same  had  passed 
between  Erwin  Davis  and  his  nephew,  Andrew  J.  Davis,  Jr., 
said  the  court  would  exclude  them  on  the  objection  made  by 
counsel  for  respondent,  on  the  ground  that  John  A.  Davis  was 
not  shown  to  have  any  knowledge  of  said  telegrams,  and  accord- 
ingly said  telegrams  were  excluded.  This  action  of  the  court 
was  excepted  to,  and  is  assigned  as  error. 

The  only  theory  upon  which  said  evidence  which  was  stricken 
out  or  excluded  could  be  admissible  against  John  A.  Davis,  is 
that  the  existence  of  a  conspiracy  between  him  and  his  brother 
Erwin,  to  defraud  other  heirs,  had  already  been  established  by 
competeut  proof.  Had  that  conspiracy  been  established?  By 
proof  of  what  transaction,  incident,  or  act  are  we  to  find  that 
John  A.  Davis  had  conspired  with  his  brother  Erwin  to  defraud 
other  heirs  of  their  rightful  shares  of  said  estate  ?  These  brothers 
had  not  met  for  more  than  thirty  years,  except  for  the  brief 
space  of  two  hours,  some  ten  years  ago,  until  they  met  on  that 
solemn  occasion,  at  the  Massasoit  House,  on  the  morning  of 
their  brother  Andrew's  funeral.  It  was  in  evidence  that  no 
oommuuications  had  recently  passed  between  them.  Indeed,  it 
does  not  appear  that  they  had  communicated  with  one  another 
for  a  period  of  ten  years.  Up  to  this  time  the  evidence  shows 
no  fact  which  gives  the  slightest  color  of  credence  to  the  allega- 
tion of  such  conspiracy.  Even  if  we  take  Mrs.  Cornue's  ver- 
sion of  her  conversation  with  her  uncle  John  as  absolutely  true, 
there  was  no  reference  in  it  to  the  fact  that  John  and  Erwin 
proposed  to  co-operate  together. 

Oa  the  arrival  of  John  at  the  Massasoit  House  in  charge  of 
his  deceased  brother's  body,  he  found  awaiting  him  several 
aged  sisters,  his  brother  Erwin,  and  a  number  of  other  rela- 
tives of  deceased.  John  tells  in  his  testimony,  on  cross-exami- 
nation, what  occurred  both  prior  to  the  funeral  and  after  that 
event  up  to  the  time  of  said  meeting  ot  the  heirs.  It  amounts 
to  nothing  more  than  a  narrative  of  a  hasty  greeting  between 
these  brothers  and  sisters,  who  had  scarcely  met  between  youth 
and  old  age;  the  preparation  for  the  funeral;  the  journey  ot 
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ten  miles  to  the  burial  place;  the  obsequies;  the  return  to  the 
Massasoit  House ;  the  partaking  of  a  late  dinner  together  with 
all  these  heirs  present^  after  which  the  meeting  occurred.  No 
delay  was  made  to  give  convenient  time  and  opportunity  for 
these  alleged  conspirators  to  meet  in  consultation.  John  is 
questioned  on  cross-examination  as  to  whether  he  had  a  private 
or  secret  interview  with  his  brother  Erwin  on  the  day  of  the 
funeral,  prior  to  said  meeting  oT  heirs,  and  positively  negatives 
all  such  questions.  None  of  the  seven  witnesses  who  were 
there  and  testified  to  the  circumstances,  intimate  that  such  an 
interview  occurred.  So  that  up  to  the  time  of  the  meeting  we 
have  no  evidence  to  show  that  any  such  an  alleged  conspiracy 
had  been  formed.  Neither  is  there  any  evidence  to  show  that 
John  had  any  knowledge  of  Er win's  fraudulent  designs,  if  they 
existed.  At  the  meeting  John  coincided  with  one  remark  of 
Erwin,  as  to  the  time  it  would  take  to  settle*  the  estate  in 
Montana. 

This  may  have  been  an  honest  belief.  If  he  was  mistaken, 
we  cannot  say  that  it  was  not  an  honest  mistake.  He  advised 
his  sisters  to  sign  the  paper  authorizing  Erwin  to  represent 
their  interests  in  Montana.  There  could  be  no  vice  in  this  as 
far  as  shown,  because  it  does  appear  that  it  might  not,  under 
certain  circumstances,  be  expedient,  provided  the  person  dele- 
gated was  a  trustworthy  agent  There  is  nothing  to  show  that 
John  did  not  honestly  and  firmly  believe  in  his  brother  Erwin's 
integrity  when  he  advised  signing  such  a  paper.  Mr.  Root 
also  expressed  the  idea  that  it  would  be  proper  for  these  heirs 
to  be  represented  in  Montana,  for  he  said  to  them  at  said  meet- 
ing that  he  was  going  to  represent  himself  and  sister,  and  if 
any  of  them  wanted  him  to  look  after  their  interests  he  would 
do  so  with  pleasure.  If  John  A.  Davis  was  conspiring  with 
his  brother  Erwin  to  carry  out  the  alleged  fraudulent  purpose, 
it  is  a  strange  circumstance  that  he  sat  in  said  meeting  and 
heard  Mr.  Root  contradict  Erwin,  both  as  to  facts  and  as  to  the 
propriety  of  his  advice  to  the  heirs,  and  yet  he  offered  no 
remarks  calculated  to  put  Mr.  Root  in  a  false  light,  or  discredit 
his  statements. 

Is  it  not  unnatural  for  a  man,  desperate  enough  to  conspire 
for  the  consummation  of  such  a  nefarious  scheme^  inspired  by 
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the  same  hope,  bent  on  achieving  the  same  resnlt,  to  calmly  and 
quietly  sit  by  and  hear  a  co-conspirator  contradicted  as  to  his 
statements^  and  challenged  as  to  the  expediency  of  his  advice? 
— especially  at  the  critical  moment  when  the  silent  conspirator 
might  exert  a  strong  influence  in  turning  the  current  of  action 
in  favor  of  the  common  purpose?  It  is  said  that  John  should 
have  risen  up  and  contradicted  Erwin  at  said  meeting.  The 
record  shows  two  good  reasons  why  he  did  not  do  this.  Itrd. 
John  says  in  his  testimony  that  he  said  nothing  to  the  heirs 
assembled  there;  that  he  had  no  chance  to  do  so.  Secondly. 
If  there  was  any  necessity  for  contradicting  Erwin's  remarks  at 
said  meeting,  Mr.  Boot  did  so  immediately  after  Erwin  spoke. 
When  it  is  considered  in  this  connection  that  the  record  dis- 
closes that  Erwin's  remark  at  said  meeting  as  to  the  existence 
of  a  will  was  founded  on  information  received  directly  from 
deceased,  according  to  Mr.  Root's  testimony;  that  his  statement 
as  to  newspaper  reports,  greatly  overestimating  the  value  of  the 
estate,  was  true;  that  his  statement  as  to  the  report  that  there 
was  a  person  in  Iowa  who  claimed  to  be  a  son  of  deceased  waa 
well  founded ;  that  his  remarks  about  the  probability  that  liti- 
gation would  arise,  and  that  it  might  be  found  that  deceasedf 
owed  debts,  and  as  to  the  time  required  to  settle  the  estate,  were- 
mere  suggestions, — there  was  little  to  call  for  a  contradictioDt 
from  any  one. 

In  our  view  the  court  committed  no  error  in  striking  out  and' 
excluding  the  evidence  mentioned,  on  the  ground  that  no  con- 
spiracy had  been  established.  Even  if  that  evidence  had  been* 
admitted,  we  fail  to  see  how  it  could  have  strengthened  appel* 
lant's  theory  in  respect  to  the  alleged  conspiracy,  or  how  it 
would  have  involved  John  A.  Davis  therein.  In  the  whispered 
conversation  between  Mr.  Comue  and  Erwin  Davis,  in  the  hall 
of  the  Massasoit  House,  offered  in  evidence,  Erwin  is  reported 
as  saying:  "What  is  the  matter  of  Henry?  [meaning  Henry 
A.  Root]  I  thought  he  understood  the  arrangement  between  us. 
He  was  to  be  in,  and  you  were  to  be  in."  No  reference  is  made 
to  John  A.,  and  it  is  admitted  that  this  remark  was  not  within 
his  hearing.  Had  this  evidence  been  admitted,  there  was  noth- 
ing in  it  for  John  A.  to  defend  against  or  explain,  unless  it  was 
to  deny  that  he  had  any  knowledge  of  the  arrangement  which 
Vol.  X.— 17. 
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Erwin  mentioned  as  being  understood  between  himself  and  Mr. 
Root. 

In  the  evidence  offered  to  be  proved  by  Mr.  Root  on  his  own 
behalf,  Erwin  is  reported  as  having  sought  out  Mr.  Root,  and 
not  only  made  a  confidant  of  him,  but  named  him  as  a  party  to 
Erwin's  alleged  fraudulent  scheme.  Erwin  is  reported  as  hav- 
ing laid  before  Mr.  Root  the  details  of  his  alleged  fraudulent 
scheme.  He  is  reported  by  Mr.  Root  as  having  introduced  this 
subject  by  saying:  "Andrew  would  shortly  die;  he  could  not 
live  much  longer;  that  the  estate  would  have  to  be  taken  charge 
of  and  administered  upon;  that  the  proper  persons  to  control 
the  administration  were  himself  (Erwin),  Mr.  Root,  and  Mrs. 
Coruue."  Then  he  is  alleged  to  have  gone  on  and  unbosomed 
his  fraudulent  plans  and  purposes  to  Mr.  Root.  This  occurred 
an  New  York.  John  A.  was  several  thousand  miles  away  at 
"the  time.  In  the  course  of  this  interview  Erwin  said  "that  it 
•  would  be  necessary  to  go  to  Montana  and  carry  out  the  arrange- 
ment, get  charge  of  the  estate,  and  put  it  in  the  hands  of  some 
one  representing  them."  John  A.  was  living  in  Montana,  the 
trusted  brother  and  companion  of  Andrew,  whose  estate  was  the 
subject  of  this  alleged  plot.  Why  the  necessity  of  going  to 
Montana,  "  and  carry  out  the  arrangement,  get  charge  of  the 
estate,"  etc.,  if  John  A.  had  joined,  or  was  relied  upon  to  join, 
the  others  in  consummating  this  alleged  fraud? 

It  is  in  evidence  that  Mr.  Root  had  been  educated  by  his 
-uncle  Erwin  until  he  arrived  at  the  age  of  about  eighteen  years. 
It  also  appears  by  the  evidence  that  at  the  time  of  said  inter- 
view, and  for  some  time  prior  thereto,  Mr.  Root  was  the  attorney 
for  his  uncle  Erwin,  attending  to  most  of  his  law  business, 
which  was  considerable.  According  to  Mr.  Root's  own  testi- 
mony, shortly  after  said  alleged  interview,  he  came  to  Montana, 
arriving  the  2d  or  3d  of  March.  He  found  his  uncle  Andrew 
sick  and  unconscious,  and  was  informed  by  the  attending  phy- 
sician that  his  uncle  Andrew  could  not  recover.  He  then  inter- 
viewed two  attorneys  and  counselors  of  his  uncle  Andrew,  in 
respect  to  Andrew's  affairs,  and  as  to  whether  he  had  made  a 
will.  Having  learned  what  he  could  from  them,  he  sought  and 
obtained  an  interview  with  his  uncle  John,  the  respondent,  in 
which  Mr.  Root  proposed  himself  as  a  proper  part/  to  take 
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part  in  the  administration  of  his  uncle  Andrew's  estate.  Mr. 
Boot  stayed  Id  Butte  about  one  day^  then  returned  to  Helena, 
consulted  lawyers^  and  found  it  was  necessary  to  be  a  resident 
of  this  State  to  be  qualified  for  appointment  as  administrator. 
Thereupon  he  declared  to  some  parties  his  intention  to  become 
a  resident  of  this  State^  hired  desk  room  in  his  lawyer's  office, 
lefl  direction  to  have  his  name  proposed  for  membership  of  a 
elub,  and  on  the  sixth  day  of  March  lefl  here  on  his  return  to 
New  York.  Five  days  later  his  uncle  Andrew  died.  Mr. 
Root  says  he  had  quite  a  long  talk  with  his  uncle  John  while 
in  Butte  on  the  occasion  mentioned^  but  there  nowhere  appears 
an  utterance  throughout  the  whole  range  of  evidence  to  show 
that  Mr.  Root  mentioned  to  his  uncle  John  the  alleged  fraudu- 
lent propositions  of  Erwin  Davis^  which  had  been  made  to  Mr. 
Root,  according  to  his  proffered  proof,  shortly  before  he  left 
New  York  to  come  to  Montana.  So  far  as  the  evidence  dis- 
closes, he  kept  the  alleged  fraudulent  plans  and  arrangement  of 
Erwin  a  profound  secret  until  he  offered  to  swear  to  the  same  at 
the  trial.  It  does  not  even  appear  that  he  warned  his  aunts,  or 
even  his  aunt  Diana,  whom  he  says  was  named  by  Erwin  as  an 
intended  victim  of  the  alleged  fraud.  So  that,  as  far  as  can  be 
gathered  from  the  evidence,  respondent  went  to  the  meeting  at 
the  Massasoit  House  without  the  slightest  warning  to  arouse  his 
suspicions  against  his  brother  Erwin.  Even  there,  when  Mr. 
Root  made  remarks,  he  failed  to  inform  the  heirs  of  Erwin's 
alleged  designs. 

It  is  further  asserted  by  appellant  that  John  A.  Davis  har- 
bored a  design  to  join  with  Jefferson  Davis,  the  alleged  illegiti- 
mate son  of  deceased,  and  attempt  to  take  the  whole  estate  by 
virtue  of  the  alleged  sou's  heirship.  This  accusation  is  based 
upon  certain  remarks  which  John  is  alleged  to  have  made. 

Mary  E.  Cummings  testified  that  on  the  forenoon  of  the  next 
day  after  said  meeting  of  the  heirs  at  the  Massasoit  House,  she 
had  a  conversation  with  her  uncles  John  and  Erwin,  in  the 
parlor  of  said  house,  in  the  presence  of  her  mother,  her  sister, 
Mrs.  Cummings,  and  her  aunt  Diana.  The  witness  testifies 
that  at  first  they  were  engaged  in  social  talk,  and  afterward  the 
conversation  turned  on  the  question  of  the  heirs  signing  said 
paper  for  Erwin;  that  her  mother  then  stated  that  she  had 
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decided  not  to  sign  said  paper,  for  the  reason  that  her  children 
were  not  willing  that  she  should  do  so;  that  Erwin  then  said 
he  should  not  ask  her  again  to  sign  the  paper,  nor  allow  her  to 
do  so;  that  he  would  go  to  Montana  and  represent  himself. 
Then  John  remarked,  as  this  witness  testifies,  '4n  a  threatening 
manner,^'  that  he  would  go  out  and  represent  himself,  and 
added,  by  way  of  a  threat,  "I  can  go  in  with  the  boy  and  take 
the  whole.''  The  witness  says  she  then  turned  to  her  uncle 
Erwin  and  said,  "If  he  can  do  that,  a  smart  lawyer  certainly 
can,''  and  that  Erwin  replied,  saying,  "No,  no;  he  does  not 
mean  that." 

We  have  carefully  considered  this  testimony,  not  only  as  to 
its  substance,  but  also  in  relation  to  the  circumstances  which 
surrounded  the  parties  speaking,  and  the  other  testimony  re- 
corded in  the  case.  In  itself  this  testimony  shows  that  what 
is  quoted  by  the  witness  must  have  been  a  mere  fragment  of 
some  conversation,  of  which  the  context  is  not  given.  This  is 
apparent  from  the  sentence  quoted,  "I  can  go  in  with  the  boy 
and  take  the  whole."  The  witness  does  not  relate  that  anything 
had  been  said  about  any  boy  during  that  conversation.  We 
are  left  to  infer  that  "the  boy"  referred  to  was  some  person 
who  had  been  spoken  of  in  the  conversation.  It  is  no  doubt  a 
fair  inference  that  the  person  who  had  been  mentioned  was  the 
alleged  illegitimate  son  of  deceased,  and  that  when  John  said 
*'the  boy"  he  referred  to  that  person.  If  the  conversation,  of 
which  the  remark  quoted  is  evidently  a  fragment,  was  laid 
before  the  court,  it  would  probably  show  whether  an  evil  or  an 
innocent  intention  was  the  motive  of  that  remark. 

One  of  the  persons  whom  this  witness  named  as  present  at 
said  conversation  was  a  witness  before  the  court,  and  testified 
on  behalf  of  appellant,  but  she  gave  no  testimony  as  to  the  sul>- 
stance  of  the  conversation  just  referred  to.  If  John  A.  Davis 
made  such  remarks,  and  "in  a  threatening  manner,"  or  "by 
way  of  a  threat,"  it  is  strange  that  the  sister,  Mrs.  Ada  Cum- 
mings,  who  was  present,  and  who  testified  in  court  on  behalf 
of  Mr.  Root,  says  nothing  about  an  occurrence  of  such  impor- 
tance, and  so  calculated  to  harrow  the  feelings  of  these  ex|ieet- 
ant  heirs.  We  only  have  such  a  fragmentary  and  disconnected 
report  of  it  as  to  require  inference  or  supposition  to  connect  it 
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vith  the  party  referred  to ;  but  we  have  evidenoe  of  the  same 
witness  to  the  effect  that  when  she  spoke  to  her  uncle  Erwin 
about  said  remark  made  by  John^  placing  a  certain  meaning 
upon  it,  Erwin  corrected  her,  saying  John  did  not  mean  that. 

It  should  also  be  observed  in  this  connection  that  if  John  A* 
Davis  entertained  thoughts  of  joining  with  said  alleged  son  to 
attempt  to  claim  the  whole  estate  through  his  relationship  to 
deceased,  as  appellant  insists,  this  brings  to  light  another  con* 
spiracy  at  least  contemplated  or  threatened  by  John,  while  at 
the  Massasoit  House.  According  to  this  theory  John  is  placed 
in  the  attitude  of  conspiring  at  one  moment  with  Erwin  to  get 
charge  of  the  estate  and  defraud  certain  heirs  of  their  inherit- 
ance, and  at  the  next  moment,  in  the  presence  of  Erwin  and 
other  heirs,  seriously  threatening  to  go  in  with  a  person  whose 
claims,  if  established,  would  defeat  Erwin  and  all  the  heirs  who 
met  at  the  Massasoit  House,  including  John  himself,  of  all  hope 
of  succeeding  as  heirs  to  this  vast  estate. 

The  record  shows  that  at  the  Massasoit  House  much  was  said 
by  some  of  the  heirs  assembled  there  about  said  illegitimate  son 
ID  Iowa.  Erwin  suggested  that  some  one  be  authorized  to  settle 
with  that  individual,  to  avoid  litigation  and  scandal,  and  it 
appears  that  John  favored  that  plan.  It  is  apparent  that  a 
person,  in  discussing  this  matter  with  the  fairest  motives,  may 
have  said,  ^'  I  can  go  in  with  the  boy  and  take  the  whole,^'  if 
in  using  that  expression  it  was  only  meant  to  urge  the  impor- 
tance of  arranging  a  settlement,  or  authorizing  some  person  to 
attempt  it.  The  context  would  be  the  best  guide  to  show  what 
the  motive  of  the  speaker  was.  John  testifies  that  when  he 
mentioned  the  said  alleged  son,  in  conversation  with  Mrs. 
Cornue,  he  used  expressions  somewhat  similar  in  import.  He 
testifies  that  he  said :  "The  big  danger  is  this  boy  in  Iowa  that 
is  making  the  claim.  There  is  danger  and  trouble.  I  said 
anybody  can  take  that  boy  and  can  prove  anything  down  in 
Iowa.     I  said  I  could  take  the  boy  and  prove  anything." 

It  appears  by  the  testimony  of  respondent,  that  after  the  meet- 
ing at  the  Massasoit  House,  the  other  heirs  having  failed  to  concur 
in  any  arrangement  to  settle  with  said  Iowa  claimant,  Erwin,  on 
his  own  responsibility,  authorized  respondent  to  pay  said  claim- 
ant twenty-five  thousand  dollars  to  quiet  his  claims  and  avoid 
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scandal,  and  that  Erwin  said  he  would  furnish  said  sum^  and 
take  his  chances  on  the  other  heirs  bearing  their  proportion  of 
such  outlay.  Bespondent  testifies  that  such  settlement,  if  made, 
was  to  inure  to  the  benefit  of  all  other  heirs.  That  upon  the 
suggestion  respondent  went  to  Iowa  on  his  way  West,  but  was 
unable  to  see  said  claimant.  Respondent  further  said  in  his  tes- 
timony :  '^  Erwin  and  several  of  us  have  combined  in  a  common 
defense  against  the  Iowa  boy.  There  is  no  agreement  with  me 
that  is  inimical  to  the  interests  of  the  other  heirs  of  this  estate. 
If  Erwin  has  any  such  design  I  know  nothing  of  it." 

The  record  shows  that  on  the  day  following  Andrew's  death, 
John  A.  Davis  caused  to  be  made,  and  he  verified  a  petition  for 
bis  appointment  as  administrator  of  the  estate,  in  which  he  esti- 
mated the  value  thereof  at  four  and  one  half  million  dollars, 
and  named  all  the  living  brothers  and  sisters  of  deceased,  and 
the  issue  of  deceased  brothers  or  sisters,  as  the  heirs  of  said 
Andrew  J.  Davis,  deceased.  In  this  petition  he  made  no  men- 
tion of  said  alleged  Iowa  claimant.  This  petition  he  caused  to 
be  filed  in  court  on  the  twenty-eighth  day  of  March,  before  he 
returned  from  the  East.  There  is  no  proof  that  John  A.  Davis 
has  done  any  act  in  favor  of  said  alleged  son  of  deceased,  or  in 
violation  of  the  rights  of  others  who  claim  to  be  heirs  to  said 
estate.  The  attack  upon  the  integrity  of  John  A.  Davis  is  not 
made  by  way  of  allegation  and  proof  of  any  dishonest  act,  or 
default  committed  by  him  during  a  long  life;  but  the  attack  on 
bis  integrity  is  made  by  construing  certain  expressions  or  sug- 
gestions, by  way  of  advice,  to  mean  that  since  the  death  of 
Andrew  he  has  developed  into  a  monster  of  depravity,  and  is 
disqualified  to  take  the  office  of  administrator  by  reason  of  want 
of  integrity. 

In  drawing  the  proper  conclusion  from  testimony  of  the 
character  under  consideration,  it  may  be  necessary  for  the  court 
to  weigh  the  testimony  of  divers  witnesses  by  considering  their 
appearance  and  manner  of  conduct  on  the  witness  stand,  and 
all  the  ele^lents  which  add  to  or  detract  from  the  weight  which 
should  be  given  to  testimony.  From  such  legitimate  reasons, 
the  court,  before  whom  the  witnesses  testified,  may  have  disre- 
garded or  given  very  little  credence  to  certain  testimony  which 
is  made  the  basis  of  apj)ellant's  charges  against  John  A.  Davis* 
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It  is  not  the  province  of  this  court  to  pass  upon  the  credibility 
of  witnesses^  or  to  decide  delicate  questions  as  to  the  weight  of 
the  utterances  of  diverse  witnesses^  whose  testimony  is  brought 
here  in  the  record.  That  province  must  be  left  to  the  judges 
and  jurors  before  whom  the  witnesses  appear  and  speak. 

At  the  trial  Andrew  J.  Davis,  Jr.,  was  called  as  a  witness  on 
the  part  of  his  father,  John  A.  Davis.  This  witness  testified 
that  he  was  the  confidential  agent  and  business  manager  of  his 
uncle  Andrew  for  a  long  time  prior  to  Andrew^s  death,  and 
knew  about  the  effects  of  deceased.  The  witness  testified  gen- 
erally as  to  the  character  and  value  of  the  assets  belonging  to 
the  estate.  On  cross-examination  it  was  developed  that  this 
witness  claimed  to  own  certain  shares  of  stock  in  the  First 
National  Bank  of  Butte,  formerly  belonging  to  deceased,  by 
virtue  of  a  gift  and  actual  delivery  thereof  to  him  by  his  uncle 
Andrew,  at  the  time  the  latter  was  preparing  to  go  to  Tacoma, 
a  few  months  prior  to  his  death.  The  details  of  this  alleged 
gift  were  inquired  into,  and  the  witness  related  them.  Another 
witness  was  called  and  testified  to  the  same  effect.  Eespondent, 
John  A.  Davis,  was  questioned  regarding  the  same  matter  on 
cross-examination,  and  said  he  did  not  know;  that  he  had  heard 
it  said  that  his  brother  Andrew,  shortly  before  the  latter's  death, 
had  given  said  bank-stock  to  Andrew  J.  Davis,  Jr.  The  wit- 
ness further  said  he  did  not  recollect  of  ever  having  asked  his 
son  Andrew  whether  or  not  that  rumor  was  true. 

It  is  urged  that  this  fact,  that  respondent's  son  has  a  claim 
adverse  to  the  interests  of  the  heirs  of  said  estate  ought  to  dis- 
qualify respondent  to  take  the  office  of  administrator,  on  the 
theory  that  the  respondent  would  be  likely  to  favor  his  son's 
claim.  This  fact  has  no  bearing  upon  the  question  of  John  A. 
Davis'  integrity,  nor  upon  any  other  ground  of  disqualification 
allied  against  respondent.  A  man  of  the  most  upright  charac- 
ter and  of  the  strictest  integrity,  and  free  from  all  disqualifying 
conditions  prescribed  in  the  statute,  may  have  a  son  who  claims 
interests  adverse  to  other  claimants  of  an  estate.  It  would  be 
clearly  unlawful  to  set  aside  the  father's  right  to  letters  of 
administration  on  such  a  pretense  as  that.  If  a  dispute  arise 
between  Andrew  J.  Davis,  Jr.,  and  other  claimants  of  said  bank- 
stock,  the  law  has  ample  facilities  and  methods  to  bring  such 
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dispute  to  trial  and  determination^  independent  of  the  desires 
of  the  administrator.  The  said  claim  of  Andrew  J.  Davis,  Jr., 
is  against  the  interests  of  his  father,  John  A.  Davis.  The  legal 
presumption  is  that  a  man  acts  in  favor  of  his  own  interests. 
{Hlgman  v.  Steioart,  38  Mich.  513.)  If  we  are  to  understand 
that  appellant  contends  that  John  A.  Davis  would  presumably 
act  fraudulently  in  aid  of  his  son's  claim,  it  must  be  answered 
that  no  such  presumption  arises  from  the  mere  relationship  of 
father  and  son.  The  legal  presumption  is  that  a  man  acts  hon- 
estly and  without  fraud.  Fraud  is  never  presumed.  {Hatch 
V.  Bayley^  12  Cush.  27;  Oaks  v.  Harrison,  24  Iowa,  179.) 
The  legal  maxim  is,  Odiosa  et  inhonesta  non  sunt  in  lege  prcesvr 
menda.  So  it  is  said  by  Lord  Coke:  ''In  an  act  which  par- 
taketh  both  of  good  and  bad,  the  presumption  is  in  favor  of 
what  is  good,  because  odious  and  dishonest  things  are  not  to  be 
presumed.''  (Co.  Litt  78  6;  Jackson  v.  Miller,  6  Wend.  228; 
Habersham  v.  Hopkins,  4  Strob.  238 ;  53  Am.  Dec.  676 ;  Stewart 
v.  Preston,  1  Fla.  10;  45  Am.  Dec.  621.)  In  this  connection 
the  testimony  of  John  A.  Davis,  to  the  efibct  that  he  had  no 
knowledge  of  the  claim  of  his  son  to  said  bank-stock,  is  criti- 
cised as  evidently  untrue.  There  is  no  evidence  in  the  record 
to  show  that  this  is  untrue,  but  the  argument  is  made  from 
inferences  of  relationship.  The  presumption  is  that  a  witness 
speaks  the  truth.  (§  619,  Code  Civ.  Proc.)  Moreover,  if  John 
A.  Davis  is  a  man  who  would  testify  falsely,  and  desired  to  aid 
his  son  Andrew  in  support  of  the  claim  to  said  bank-stock,  how 
easily  and  plausibly  could  John  have  given  evidence  in  support 
of  his  son's  claim,  considering  that  John  was  the  constant  com- 
panion of  his  brother  Andrew  for  a  long  time  prior  to  the  death 
of  Andrew. 

In  defense  against  the  attack  made  upon  his  integrity  by 
appellant,  respondent,  John  A.  Davis,  called  a  number  of  wit- 
nesses, who  testified  to  the  effect  that  they  had  known  respond- 
ent a  long  time,  and  knew  his  reputation  as  to  integrity  in  the 
community  in  which  he  lived,  and  that  his  reputation  was  good. 
The  reception  of  this  evidence  is  assigned  as  error.  We  have 
no  hesitation  in  pronouncing  the  action  of  the  court  correct  in 
receiving  said  testimony  as  to  respondent's  general  reputation 
for  integrity,  where  one  of  the  questions  at  issue  was  bis  want 
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of  integrity.  Appellant  specifies  that  the  coart  erred  in  con- 
sidering the  request  of  sundry  heirs  for  the  appointment  of 
John  A.  Davis.  We  find  nothing  in  the  record  showing  that 
Hxe  court  considered  such  a  document^  nor  that  the  consider- 
ation thereof  was  objected  to,  or  an  exception  saved  upon  such 
question.  This  court  will  not  consider  an  assignment  of  error 
under  such  conditions. 

Upon  the  views  hereinbefore  expressed,  we  are  of  the  opinion 
that  the  order  of  the  court  below  in  overruling  the  objections 
to  the  appointment  of  John  A.  Davis,  also  the  motion  for  a  new 
trial,  and  granting  to  him  letters  of  administration  on  said 
estate,  ought  to  be  affirmed,  and  it  is  so  ordered,  with  costs. 

De  Witt,  J.,  concurs. 

Blake,  C.  J.  (dissenting). — I  regret  to  announce  that,  for 
the  first  time  since  the  organization  of  the  government  of  this 
State,  a  judgment  will  be  pronounced  herein  by  a  divided  court. 
I  think  that  the  principles  which  control  the  issues  of  drunken- 
ness, improvidence,  or  want  of  understanding  in  these  proceed- 
ings have  been  laid  down  with  legal  precision.  I  concur  in  the 
opinion  of  the  majority  in  upholding  the  implied  findings  of 
the  court  below,  that  John  A.  Davis  should  not  be  adjudged 
incompetent  to  be  appointed  the  administrator  of  the  estate  of 
Andrew  J.  Davis,  deceased,  by  reason  of  these  objections  which 
have  been  alleged,  heard,  and  tried.  There  is  a  substantial 
conflict  in  the  evidence  upon  the  cause  of  drunkenness,  and 
upon  this  ground  alone  the  ruling  under  review  can  be  sus- 
tained. The  testimony  of  the  respondent  with  reference  to  his 
excuse,  which  he  submitted  under  oath  to  the  District  Court, 
and  by  which  he  secured  exemption  from  service  upon  the  jury 
in  the  case  of  the  Territory  v.  Gayton,  8  Mont.  8,  is  contra- 
dictory and  unsatisfactory.  He  uses  the  words  "citizen"  and 
'*  resident '^  regardless  of  their  exact  meaning.  In  one  answer 
he  testifies:  "I  have  excused  myself  ....  by  saying  that  I 
was  a  resident  of  Chicago.  I  excused  myself  on  account  of 
citizenship  about  three  years  ago.''  His  statements  are  consist- 
ent with  both  theories  of  guilt  and  innocence,  and  I  am  willing 
to  give  him  the  benefit  of  the  doubt  and  dismiss  the  charge  of 
perjury. 
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I  have  not  been  able  to  find  in  the  authorities  a  eatisfactorj 
definition  of  the  term  "integrity,"  which  is  in  the  statutes 
^wpra^  relating  to  the  competency  of  an  administrator.  Its  mean- 
ing should  not  be  restricted  to  what  is  generally  understood  by 
the  word  "  honesty,"  although  the  last  is  properly  deemed  by 
lexicographers  a  synonym.  The  administrator  holds  a  trust 
of  the  highest  character,  and  should  act  with  strict  impartiality 
in  the  collection  of  the  property  of  the  estate  of  the  deceased,  and 
the  payment  of  the  assets  to  the  heirs.  When  the  duties  of  the 
position  are  considered,  it  is  evident  that  the  want  of  integrity, 
which  renders  a  person  incompetent  to  receive  this  appointment, 
should  be  defined.  The  following  definition  by  Webster  is 
apposite:  "Freedom  from  every  biasing  or  corrupt  influence 
or  motive."  The  court  below  was  called  upon  to  determine 
judicially  from  all  the  evidence,  not  merely  whether  John  A. 
Davis  was  an  honest  or  a  dishonest  man  in  the  ordinary  signifi- 
cation of  words,  but  whether  he  was  free  from  all  bias,  influence, 
or  motive,  which  would  interfere  with  the  exercise  of  his  func- 
tions as  an  administrator  of  the  estate  of  his  deceased  brother. 
In  arriving  at  a  correct  decision  of  this  issue  it  will  be  neces- 
sary to  observe  the  joonflicting  interests  of  the  heirs,  and  the 
relationship  of  the  parties  who  are  asserting  demands,  which 
are  hostile  to  the  estate,  and  the  conduct  of  John  A.  Davis  oon- 
oerning  these  matters. 

Andrew  J.  Davis  died  March  11,  1890,  and  was  buried  on 
the  eighteenth  day  of  the  mouth  in  the  town  of  Somers,  State 
of  Connecticut.  John  A.  Davis  subscribed  and  verified,  two 
days  after  the  death  of  his  brother,  a  petition  for  letters  of 
administration  upon  the  estate,  and  afterwards  accompanied  the 
remains  of  the  deceased  to  the  family  burying  ground.  The 
petition,  which  alleges  that  the  value  of  the  real  and  personal 
property  of  the  decedent  is  about  four  and  a  half  millions  ot 
dollars,  was  not  filed  until  March  28,  .1890. 

We  will  notice  other  facts  about  which  there  is  no  contro- 
versy. The  capital  stock  of  the  First  National  Bank  of  Butte, 
in  tins  State,  is  one  hundred  thousand  dollars,  and  the  undi- 
vided profits  amount  to  the  sum  of  six  hundred  thousand 
dollars;  nine  hundred  and  fifty  of  the  one  thousand  shares  of 
this  bank  stand  upon  the  books  thereof  in  the  name  of  the 
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deceased,  A.  J.  Davis.     A.  J.  Davis,  Jr.,  is  a  son  of  John  A. 
Davis,  and  was  called  twice  to  the  witness  stand  in  his  behalf, 
and  testified  upon  cross-examination  that  the  certificates  repre* 
senting  these  shares  were  given  to  him  in  December,  1889,  by 
liis  uncle;  that  they  were  not  indorsed;  that  his  brother,  John 
£.  Davis,  voted  the  stock  in  the  following  January  at  a  meet- 
iog  of  the  stockholders  under  a  proxy  given  by  the  said  A.  J. 
Davis;  and  that  he  claimed  them  as  a  gift.     James  A.  Talbot, 
who  testified  for  John  A.  Davis,  corroborated  A.  J.  Davis,  Jr., 
respecting  the  conversation  between  the  parties  in  December, 
1889,  about  the  disposition  of  the  stock  certificates.     The  mem- 
bers of  this  bar,  who  appear  for  John  A.  Davis  in  these  pro- 
ceedings, stated  in  this  court  that  they  are  the  attorneys  for 
A.  J.  Davis,  Jr.,  in  maintaining  his  right  of  ownership  in  these 
shares  of  bank-stock.     I  do  not  wish  to  express  an  opinion 
which  will  convey  an  intimation  of  my  views  of  this  contention, 
but  I  do  insist  that  it  is  the  duty  of  the  administrator  of  the 
estate  of  the  deceased  to  resist  in  every  court  this  claim  of  A.  J. 
Davis,  Jr.,  and  obtain  by  a  resort  to  legal  remedies,  if  neces- 
sary, the  possession  of  this  property.     Upon  this  subject,  which 
involves  the  sum  of  six  hundred  and  sixty-five  thousand  dollars, 
John  A.  Davis  testified:   '^I  don't  know  that  I  ever  heard  it 
said  that  my  brother  Andrew,  shortly  before  his  death,  gave  his 
stock  in  the  First  National  Bank  of  Butte  to  my  son  Andrew. 
I  do  not  recollect  of  ever  having  asked  my  son  whether  or  not 
that  rumor  was  true."    A.  J.  Davis,  Jr.,  testified  that  his  father, 
during  the  past  two  or  three  years,  "has  been  representing  my 
uncle  Andrew,  the  deceased,  in  different  capacities.     My  uncle 
told  me  after  father  lefl  the  grocery  business  that  he  did  not 
•want,  him  to  pin  himself  down  to  any  active  business;  that 
between  his  Iowa  affairs  and  the  bank  he  could  keep  him  occu- 
pied.    He  told  me  there  were  some  old  papers  in  the  bank  that 
needed  looking  afler,  and  that  my  father  was  a  very  good  hand 
at  that,  and  could  take  charge  of  those  matters,  and  he  told  me 
to  pay  him  liberally  for  his  services.''     When  this  testimony  is 
weighed,  showing  the  knowledge  of  John  A.  Davis  of  the  affairs 
of  the  bank  and  the  deceased,  his  ignorance  and  neglect  to  inform 
himself  upon  business  of  such  vital  importance  to  the  estate  as 
well  as  to  his  son,  are  inexplicable.    This,  however,  is  a  digres* 
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sioD.  It  is  a  presnmption  npon  which  we  can  act,  when  the 
contrary  is  not  shown  by  the  record,  that  John  A.  Davis  will 
be  governed  by  bias  and  the  infloeDce  of  parental  love  in  favor 
of  his  son  in  this  matter,  and  that  he  will  not  therein  protect 
vigilantly  the  interests  of  the  estate.  It  is  the  policy  of  the 
law  to  exclude  men  from  such  a  trial,  and  the  authorities  bear- 
ing upon  this  proposition  will  be  examined  hereafter. 

But  assuming  that  this  state  of  facts  is  insufficient  to  justify 
the  Probate  Court  in  refusing  to  appoint  John  A.  Davis  the 
administrator  of  the  estate,  it  should  compel  a  rigid  scrutiny 
of  the  evidence  with  reference  to  his  qualifications.  I  am 
unable  to  reconcile  his  conduct  with  honesty  or  integrity  in  the 
treatment  of  the  heirs  of  the  deceased.  Afler  the  funeral,  a 
meeting  of  some  of  the  relatives  was  held  at  the  Massasoit 
House  in  Springfield,  State  of  Massachusetts.  Among  those 
present  were  two  sisters.  Miss  Diana  Davis,  aged  seventy-six 
years,  and  Mrs.  Sarah  M.  Cummings,  aged  sixty-nine  years, 
two  brothers,  John  A.  Davis  and  Erwin  Davis,  and  a  number 
of  nephews  and  nieces.  Erwin  Davis  made  some  remarks 
upon  this  occasion,  and  the  transcript  contains  the  testimony 
thereof  by  Miss  Cummings,  Mr.  Cummings,  Mrs.  Cummings, 
Mr.  Ladd,  Mrs.  Ladd,  Mr.  Cornue,  Mrs.  Cornue,  and  Mr. 
Root.  In  ordinary  cases,  the  general  effect  of  the  proof  may 
be  stated,  but  when  the  court  is  divided,  and  vast  interests  are 
involved,  prolixity  is  unavoidable,  and  I  will  quote  the  lan- 
guage of  each  witness: — 

Mrs.  Cornue  testified:  ^'If  there  is  a  will,  an  estate  can  be 
settled  within  five  years.  Yet  at  the  end  of  five  years  there 
might  not  be  a  dollar  for  any  of  us.  If  there  is  no  will,  it  will 
take  ten  years,  and  at  the  end  of  ten  years  there  probably  might 
not  be  a  dollar  for  us,  as  there  will  necessarily  be  great  litiga- 
tion. He  spoke  of  there  being  debts  very  likely,  and  he  said 
it  was  reported  that  there  was  an  illegitimate  child,  and  that  if 
there  was,  that  there  would  not  be  a  dollar  left  for  any  of  us. 
....  And  then  he  turned  to  uncle  John  and  said:  'You 
have  lived  in  Montana  and  know  the  laws  of  Montana,  am  I 
not  right  about  the  time  it  takes  to  settle  an  estate?'  And 
uncle  John  said:  'Yes,  it  takes  from  five  to  ten  years  to  settle 
an  estate  in  Montana.'  •  •  •  •  He  (uncle  Erwin)  mentioned  five 
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years  as  the  shortest  time  in  which  the  heirs  could  receive  anj- 

thiiigy  and  then  only  if  there  was  a  will And  if  there 

was  not  a  will,  ten  years  was  the  shortest  time  in  which  they 
coald  get  anything/' 

Miss  Cummings  testified:  ''He  (Erwin  Davis)  also  stated 
that  if  there  was  a  will  it  was  possible  that  the  estate  could  be 
settled  in  five  years^  and  if  there  was  no  will  it  would  take  ten 
years  or  more  before  a  distribution  of  the  estate  could  take 

place He  spoke  several  times  in  this  way :   '  If  there 

be  an  estate/  ....  I  think  those  were  his  words.  Near  the 
close  of  his  remarks  he  turned  to  his  brother  John  and  asked 
him  if  he  was  correct  about  the  laws  of  Montana,  as  he  (John) 
had  lived  there,  and  John  replied  that  he  was;  that  it  took 
about  ten  years  to  settle  an  estate  in  Montana.  Uncle  Erwin 
said  that  if  there  was  no  will,  everything  might  be  used  up  in 
litigation.  He  said  he  knew  there  would  be  large  debts.  I 
am  sure  he  used  the  word  '  large'  in  speaking  of  the  debts." 

Mr.  Cummings  testified:  "He  (Erwin  Davis)  went  on  to 
state  that  if  there  was  a  will  it  would  take  five  years  to  settle 
the  estate  in  Montana;  if  not  a  will,  from  five  to  ten  years. 
And  if  there  was  any  estate  for  us  it  would  be  obtained  after  a 
great  deal  of  litigation.  He  spoke  of  the  difficulty  of  settling 
an  estate  in  a  new  Territory,  and  afler  speaking  of  that  he 
turned  to  uncle  John  and  asked  him  if  he  was  not  right.  And 
ancle  John  said  he  was ;  that  it  would  take  from  five  to  ten 
years  to  settle  the  estate." 

Mrs.  Cummings  testified :  ''Erwin  Davis  said  at  that  meet- 
ing that  if  there  was  no  will  that  would  be  the  worst  possible 
complication  of  the  affair,  and  that  in  that  case  it  would  take 
from  five  to  ten  years  to  settle  up  the  estate,  if  there  was  any 
estate,  which  remarks  he  made  several  times,  '  if  there  was  any 

estate.'     He  said  there  would  probably  be  large  debts 

At  the  close  of  the  statement  he  asked  uncle  John  if  he  was 
right  about  its  taking  so  long  to  settle  up  an  estate  in  Montana, 
and  uncle  John  said  he  was,  and  that  it  would  take  from  five 
to  ten  years." 

Mrs.  Ladd  testified:  "He  (Erwin  Davis)  said  it  was  to  be 
hoped  there  was  a  will,  because,  in  that  case,  it  there  was  any- 
thing coming  to  us  we  might  get  it  in  five  years,  and  if  there 
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was  no  will  it  would  be  ten  years^  and  perhaps  we  would  never 

get  anything If  the   public  administrator   got   it  it 

would  be  used  up  in  litigation^  and  there  would  probably  be 
very  little,  if  anything,  left.  He  said  there  was  one  that 
claimed  to  be  an  illegitimate  child,  and  that  if  there  proved  to 
be  such  a  child,  he  would  claim  all,  and  there  would  be  nothing 
left  for  us.  At  the  close  of  the  remarks  he  turned  to  unde 
John  and  asked  him  if  he  was  right  about  settling  an  estate,  as 
he  had  lived  in  Montana  and  knew  the  laws  of  Montana,  and 
uncle  John  said :  *  Yes,  it  would  probably  take  from  five  to  ten 
years  to  settle  an  estate/  " 

Mr.  Ladd  testified :  "  He  (Erwin  Davis)  further  said  that  it 
was  to  be  hoped  that  there  was  a  will,  in  which  case  the  prop- 
erty might  be  settled  so  that  the  heirs  would  receive  what  they 
were  entitled  to  within  five  years ;  that  if  there  was  no  will 
considerable  litigation  would  necessarily  follow,  which  would 
probably  take  so  much  time  that  it  would  be  ten  years  before 
any  division  of  the  estate  could  be  made,  even  if  there  was  any 

of  it  to  be  divided There  was  a  son  who  claimed  to  be 

an  illegitimate  son,  and  if  he  came  forward  to  claim  the  estate, 
he  could  claim  it,  and  there  would  be  nothing  left  for  anybody 

else He  said  there  were  probably  large  debts  against 

the  estate.     Those  were  his  words,  as  near  as  I  can  remember 

them He  thought  the  estate  would  be  settled  in  five 

years  if  there  was  a  will,  but  that  it  would  take  ten  years  if 
there  was  no  will.  He  then  turned  to  his  brother  John  and 
asked  him:  *Is  that  not  so,  John?  You  have  lived  in  Montana, 
and  know  the  laws  out  there.'  And  John  Davis  replied :  '  Yes, 
you  are  right ;  it  would  take  from  five  to  ten  years  to  settle  an 
estate  in  Montana.' " 

Mr.  Cornne  testified:  "He  (Erwin  Davis)  said  if  there  was 
a  will  it  would  take  five  years  to  settle  the  estate,  and  if  there 
was  no  will  it  would  take  ten  years.     He  said  there  were  debts 

against  the  estate At  the  close  of  his  remarks  Erwin 

turned  to  his  brother  John  and  said  to  him:  *You  have  lived 
in  Montana  and  know  the  laws  there,  what  do  you  say?'  And 
uncle  John  said :  *  Yes,  that  is  right;  it  takes  from  five  to  ten 
years  to  settle  an  estate  there.'" 

Mr.  Boot  testified:  "He  (Erwin  Davis)  said  that  a  will  had 
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been  made  a  considerable  period  before  that,  and  with  codicils, 
and  that  it  was  to  be  hoped  that  there  was  still  such  a  will ; 
and  that  in  case  there  was  a  will,  whoever  was  entitled  under  it 
would  receive  what  was  given  to  him  in  five  years ;  and  if  it 
should  turn  out  that  there  was  no  will,  the  estate  could  not  be 
settled  for  ten  years,  and  perhaps  not  then,  as  necessarily  there 
would  be  a  great  deal  of  litigation ;  and  then  he  added  that, 
will  or  no  will,  we  must  take  care  of  the  indigent  members  of 
the  family;  •  .  .  ,  that  it  was  reported  that  there  was  an  ille- 
gitimate son;  that  if  it  should  turn  out  that  there  was  such  a 
son,  that  son  would  inherit  everything,  and  there  would  be 
nothing  for  us;  that,  instead  of  the  estate  being  divided  into 
elevenths  there  would  be  but  one  portion,  and  that  that  son 

would  get  it He  said   something   about  there   being 

debts,  though  I  cannot  remember  just  what,  but  the  impression 
left  upon  my  mind  was  that  he  said  that  it  would  be  found 

that  uncle  Andrew  had  large  debts He  turned  to  his 

brother  John  and  said:  ^Brother  John,  am  I  right  about  the 
length  of  time  it  takes  to  settle  an  estate  in  Montana?  You 
live  there  and  you  know.*  And  uncle  John  said:  'Oh  yes, 
about  five  or  ten  years  to  settle  an  estate  in  Montana.*" 

The  effect  of  these  statements  of  Erwin  Davis,  and  of  the 
apparent  concurrence  of  John  A.  Davis  in  their  accuracy,  upon 
the  heirs  who  composed  his  audience,  can  be  readily  seen. 
They  were  addressed  to  persons  who  lived  thousands  of  miles 
from  Montana,  and  had  no  knowledge  of  the  financial  condi- 
tion of  the  deceased,  or  the  laws  of  this  State  which  regulate 
the  distribution  of  estates.  The  youngest  of  the  brothers  and 
sisters  of  the  decedent  was  then  sixty-three  years  old,  and  con- 
fidence would  be  naturally  reposed  in  John  A.  Davis.  He  had 
been,  according  to  the  evidence,  the  trusted  agent  of  his  deceased 
brother,  and  possessed  the  information  which  the  relatives  at 
that  time  needed.  He  then  knew  that  the  deceased  owed  small 
sums,  if  anything;  that  the  value  of  this  estate  exceeded  seven 
million  dollars;  and  that  the  settlement  of  estates  in  Montana 
did  not  require  five  or  ten  years,  or  any  similar  period  of  time. 
It  was  the  duty  of  John  A.  Davis  under  these  peculiar  circum- 
stances to  have  told  the  whole  truth,  but  he  deliberately  refused 
to  afford  his  kinsmen  any  light,  and  said  nothing  about  his 
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petition  for  letters  of  administration,  which  had  been  prepared 
before  his  departure  from  this  State  in  the  same  month.  The 
respondent  is  silent  in  his  testimony  concerning  these  remarks 
of  Erwin  Davis,  and  all  that  he  says  upon  the  point  is  embraced 
in  the  following  brief  sentences:  ''There  was  a  meeting  of  the 
heirs  at  Springfield,  Massachusetts,  after  the  funeral.  I  said 
nothing  to  the  heirs  assembled  there.  I  had  no  chance  to  do 
so.  I  might  have  talked  to  the  individual  members  of  the 
family,  but  not  to  them  when  assembled.''  The  absurdity  of 
this  excuse  is  evident  when  the  record  is  looked  into.  All 
the  foregoing  witnesses,  Mr.  and  Mrs.  Cornue,  Mr.  and  Mrs. 
Ladd,  Mr.  and  Mrs.  Cummings,  and  Miss  Cummings  testify 
that  there  was  a  pause  at  the  conclusion  of  the  speech  of  Erwin 
Davis,  and  Mr.  Boot,  in  substance,  observed :  ''  If  no  one  else 
had  anything  to  say,  he  had."  At  this  gathering  of  an  informal 
nature,  there  was  nothing  which  could  prevent  John  A.  Davis 
from  having  a  "chance"  to  talk.  Another  part  of  the  evi- 
dence should  be  commented  on  in  this  connection  wherein  John 
A.  Davis  says:  "Erwin  is  here  in  the  city,  and  has  been  for 
ten  days.  I  have  seen  him  every  day  of  that  time."  If  any 
of  these  witnesses  had  erred  in  stating  the  remarks  of  Erwin 
Davis,  it  was  within  his  power  to  correct  them,  but  he  did  not 
vindicate  this  privilege  by  going  upon  the  stand.  The  court 
below,  in  my  opinion,  did  not  give  to  this  evidence,  which  is 
not  controverted,  its  proper  weight. 

In  another  particular,  I  think  that  John  A.  Davis  is  proved 
to  be  wanting  in  integrity.  Erwin  Davis  requested  the  heirs 
at  this  meeting  to  sign  an  instrument  of  some  character  which 
conferred  upon  him  some  authority  to  represent  them  in  the 
settlement  of  the  estate.  Root,  the  appellant,  opposed  this 
action,  and  advised  every  one  of  them  to  consult  an  attorney 
before  he  signed  any  paper,  so  that  he  could  realize  fully  the 
consequences.  Mr.  Cummings  testified :  "  After  Mr.  Root  had 
finished,  and  had  gone  out,  and  the  rest  of  the  company,  nncle 
Erwin  said  to  uncle  John,  'What  was  the  matter  with  Root?' 
He  asked  uncle  John  if  he  supposed  Root  had  been  drinking, 
and  uncle  John  said  he  thought  so.  Uncle  John  also  then  said 
not  to  have  anything  to  do  with  a  lawyer;  that  he  had  had  a 
good  deal  of  law  business,  and  found  it  was  very  expensive, 
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and  that  there  were  bat  few  honest  men  among  lawyers."  Mrs, 
Cammings  testified:  '^He  (John  A.  Davis)  also  said  that  it 
was  necessary  to  be  united  in  the  affair,  and  he  turned  to  me 
and  said :  ^  We  don't  want  any  lawyers  to  be  mixed  up  in  it 
at  all;  that  there  were  very  few  honest  men  among  lawyers.' 
That  if  they  got  mixed  up  in  it  the  estate  would  go  in  litiga- 
tion." The  listeners  would  infer  from  these  statements  that 
John  A.  Davis  did  not  intend  to  protect  his  interests  in  the 
estate  with  the  aid  of  attorneys,  but  the  following  portions  of 
his  testimony  show  his  duplicity:  ^^ Between  the  time  my 
brother  Andrew  died  and  the  time  I  left  here  with  the  body, 
I  saw  counsel  here.  My  son  Andy  was  with  me  at  the  time. 
I  told  Andy  to  see  Judge  Dixon  and  have  him  draw  a  petition 
for  letters  of  administration  for  me.  I  had  not  seen  Mr. 
Forbis  or  his  firm  prior  to  signing  the  petition.  It  was  my 
son  Andy  who  saw  them.  I  instructed  Andy  to  employ 
Forbis  and  Forbis." 

The  same  spirit  of  unfairness  or  deception  upon  the  part  of 
John  A.  Davis  is  shown  in  his  efforts  to  assist  Erwin  Davis  in 
procuring  the  signatures  of  the  heirs  to  the  written  instrument 
which  has  been  referred  to.  Miss  Cummings  testified:  ''The 
meeting  adjourned  until  one  o'clock  the  next  day.  On  that 
next  day  I  had  a  conversation  with  my  uncle  John  and  uncle 
Erwin;  my  mother  was  present,  also  my  sister,  Mrs.  Cummings, 
and  aunt  Diana.  The  conversation  was  in  the  forenoon,  in  the 
parlor  of  the  Massasoit  House.  We  were  engaged  in  social  talk 
at  the  first,  when  uncle  Erwin  asked  my  mother  and  aunt  Diana 
if  they  were  ready  to  sign  that  little  paper.  And  my  aunt 
Diana  said:  'Oh,  oh,  no;  wait  until  the  rest  come.  You  said 
I  might  be  the  last  to  sign  it.'  Uncle  John  spoke  and  said : 
*1{  no  one  makes  a  beginning,  if  no  one  signs  first,  it  will 
never  be  done,'  and  he  related  a  little  story  to  illustrate  his 
meaning.  He  said  his  wife  was  sick  at  one  time,  and  he  went 
to  engage  a  nurse,  and  she  would  not  go  without  a  hired  girl; 
and  he  went  to  get  a  hired  girl,  and  the  hired  girl  would  not 
go  without  a  nurse.  After  uncle  John  had  told  that  story  my 
mother  told  uncle  Erwin  that  she  had  decided  not  to  sign  any 
paper.  Erwin  told  her,  'Very  well.  Then  I  shall  do  nothing 
for  you.  I  shan't  ask  you  to  sign  again ;  indeed,  I  shan't  allow 
Vol.  X.— 18. 
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you  to  sign  if  you  wish  to ;  I  shall  go  out  to  Moutana  and  do 
for  myself/  And  my  uncle  John  spoke  up  and  said:  *So 
shall  I  go  out  and  do  for  myself/  Both  Erwin  and  uncle  John 
spoke  in  a  threatening  manner;  both  of  them.  And  uncle 
John  added,  by  way  of  threat,  *I  can  go  in  with  the  boy  and 
take  the  whole.'  That  was  in  uncle  Erwin's  presence,  and  in 
my  mother's  presence,  and  in  Diana's  presence.  I  then  turned 
to  uncle  Erwin  and  said  :  '  If  he  can  do  that,  a  smart  lawyer 
certainly  can/  And  Erwin  said,  *No,  no;  he  does  not  mean 
that'  Uncle  John  said  to  my  uncle  Erwin  that  it  was  igno- 
rance on  our  part  that  made  my  mother  refuse  to  sign  the  paper. 
He  said  that  impatiently.  I  said  in  answer  to  that:  ^I  don't 
blame  you  for  calling  us  ignorant,  for  we  are  ignorant,  and  we 
wish  to  know  what  we  are  doing/  " 

Mrs.  Cummings  testified  about  the  same  interview:  ^^Mr. 
Erwin  Davis  asked  Diana  Davis  if  she  was  ready  to  sign  the 
paper,  and  she  did  not  want  to  sign.  She  wished  to  wait  until 
the  other  sisters  came,  and  not  to  sign  first.  Mr.  John  Davis 
said  that  it  was  necessary  for  some  one  to  sign  first ;  that  if  they 
all  put  it  off,  they  would  never  make  a  beginning/'  John  A. 
Davis  testified :  "  I  do  riot  remember  of  a  power  of  attorney 
being  procured  by  brother  Erwin  to  be  signed  by  some  of  the 
elderly  sisters.  I  do  not  remember  of  any  endeavor  by  brother 
Erwin  to  get  such  signatures  to  a  power  of  attorney  in  his 
favor.  I  myself  did  not  make  any  endeavor  to  get  any  of  the 
parties  to  sign  for  Erwin."  I  have  already  observed  that 
Erwin  Davis  was  not  called  as  a  witness,  although  he  was  in 
the  city  of  Butte  during  the  hearing.  The  topics  upon  which 
John  A.  Davis  swears  that  he  talked  are  mentioned  in  his  own 
words :  "  As  to  the  character  of  the  conversation  during  that 
time,  I  had  not  seen  my  old  sisters  for  about  thirty  years,  nor 
my  nephews  or  nieces;  it  was  a  sort  of  pleasant  sad  meeting. 
....  He  (Erwin  Davis)  asked  about  my  health,  and  I  asked 
about  his,  and  I  joked  my  old  sisters  a  little;  told  them  they 
looked  younger  than  I  expected  to  find.  They  told  me  I  looked 
young.  That  was  the  general  character  of  the  conversation." 
This  is  a  clear  admission  from  the  lips  of  John  A.  Davis  that 
he  never  communicated  to  his  relatives  a  single  fiict  r^arding 
the  estate  of  the  deceased.     The  occasion  demanded  of  him 
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candor^  but  everything  within  his  knowledge  was  studiously 
concealed. 

It  is  proved  by  the  testimony  that  Erwin  Davis  is  indebted 
to  this  estate  in  the  sum  of  five  hundred  and  thirty-six  thou- 
sand dollars^  which  is  evidenced  by  five  promissory  notes,  that 
were  kept  in  the  vaults  of  the  First  National  Bank  of  Butte. 
It  is  also  shown  that  the  deceased  in  his  lifetime  conversed 
thereon  with  A.  J.  Davis,  Jr.,  Mr.  Cornue,  Mr.  Root,  and  Mrs. 
Cornue.  A  portion  of  this  indebtedness  has  been  due  since  the 
first  day  of  January  last  past,  and  there  are  good  reasons  for 
thinking  that  Erwin  Davis  does  not  intend  to  pay  the  same,  and 
that  the  entire  amount  may  not  be  recovered  for  the  benefit  of 
the  estate.  There  seems  to  have  been  some  mysterious  purpose 
in  the  acts  and  declarations  of  Erwin  and  John  A.  Davis 
to  mislead  the  heirs.  Twenty-nine  telegrams,  which  passed 
between  Erwin  Davis  and  A.  J.  Davis,  Jr.,  were  offered  in 
evidence  and  inspected  by  the  court,  and  excluded  upon  the  sole 
"ground  that  the  applicant,  John  A.  Davis,  was  not  shown  to 
have  any  knowledge '^  of  them.  These  persons  seem  to  have 
intimate  relations  respecting  this  estate,  which  could  not  be 
settled  in  the  ordinary  course  of  correspondence.  The  testi- 
mony of  John  A.  Davis  is  another  remarkable  instance  of  want 
of  knowledge,  if  not  integrity,  by  one  who  was  paid  liberally 
for  his  fidelity  to  the  business  of  the  deceased.  "I  have  never 
heard  that  my  brother  Erwin  owed  him  anything."  A  ques- 
tion of  veracity  arises  between  John  A.  Davis  and  Mrs.  Cornue 
which  I  will  not  notice,  for  the  view  of  the  court  upon  this 
conflict  cannot  be  disturbed.  John  A.  Davis  visited  the  so- 
called  illegitimate  son  in  the  State  of  Iowa  before  his  return  to 
Butte,  and  prior  to  the  filing  of  his  petition  for  letters  of 
administration,  and  testifies:  "Erwin  and  I,  and  several  of  usy 
have  combined  in  a  common  defense  against  the  Iowa  boy." 

When  all  the  evidence  is  compared,  I  am  forced  to  draw  the 
following  conclusions:  A.  J.  Davis,  Jr.,  asserts  a  claim  to  per- 
sonal property,  which  prima  facie  belongs  to  this  estate,  and  is 
of  the  value  of  six  hundred  and  sixty-five  thousand  dollars, 
and  he  and  the  attorneys  who  have  been  retained  to  litigate  hia 
rights  in  the  first  place  are  also  employed  by  John  A.  Davis  in 
these  proceedings.     Erwin  Davis  is  indebted  to  the  estate  in 
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the  sum  of  five  hundred  and  thirty-six  thousand  dollars,  and  is 
striving  to  evade  the  payment  thereof,  and  by  his  attorney  advo- 
cates the  appointment  of  John  A.  Davis  as  the  administrator. 
But  tliese  parties,  whose  attitude  is  that  of  open  war  against 
the  heirs  of  this  vast  estate,  are  united  in  sup])orting  John  A. 
Davis  for  the  administratorship,  and  in  opposing  the  applica- 
tion of  Henry  A.  Root  for  the  trust.  The  objections  to  Mr. 
Root  rest  upon  the  ground  of  his  non-residence,  and  do  not 
affect  in  any  degree  his  ability  or  integrity.  The  "  Iowa  boy" 
did  not  offer  any  testimony  in  the  court  below,  and  is  not  repre- 
sented in  this  hearing,  and  the  combination  of  Erwin  and  John 
A.  Davis  against  him  appears  to  have  been  entered  into  with- 
out a  just  cause.  The  pretensions  of  this  child,  and  the  law 
applicable  to  him,  have  been  misrepresented  by  Erwin  and  John 
A.  Davis  to  weaken  the  confidence  of  the  heirs  in  their  inherit- 
ance and  induce  them  to  sacrifice  their  rights.  None  of  the 
facts  affecting  this  estate,  which  were  within  the  breasts  of  Erwin 
and  John  A.  Davis,  have  been  revealed  to  the  relatives.  A 
conspiracy  has  been  formed  by  A.  J.  Davis,  Jr.,  Erwin  Davis, 
and  John  A.  Davis  to  defraud  the  heirs,  and  the  court  below 
erred  in  excluding  the  testimony  showing  all  their  acts  and 
declarations  in  furtherance  of  its  objects.  The  appointment  of 
the  respondent  as  the  administrator  will  enable  A.  J.  Davis,  Jr., 
and  Erwin  Davis  to  gain  their  ends  respectively  by  collusion,  in 
the  waiver  of  the  proof  of  material  facts,  or  the  confession  of 
allegations,  having  no  other  foundation  than  perjury.  On  the 
other  hand,  the  selection  of  Mr.  Root  would  be  the  most  efficient 
mode  of  defeating  the  schemes  of  A.  J.  Davis,  Jr.,  and  Erwin 
Davis  for  the  spoliation  of  this  estate.  The  argument  of  coun- 
sel for  the  respondent  that  the  administrator  will  give  a  good 
bond,  conditioned  according  to  law,  does  not  remove  the  danger 
which  has  been  pointed  out. 

In  Steams  v.  Fiske,  18  Pick.  24,  Mr.  Justice  Wilde,  as  the 
organ  of  the  court,  said :  "  It  appears  that  the  appellant  was 
very  much  under  the  influence  of  Barker,  a  debtor  to  the  estate 
to  a  large  amount,  and  who  is  charged  with  combining  with 
the  intestate,  in  his  lifetime,  to  defraud  his  creditors.  The 
appellant's  application  for  administration  was  made  at  his 
request,  and  not  to  protect  or  subserve  her  own  interest.     This 
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iDfluence  might  and  probably  would  be  exerted  to  the  prejudice 
of  the  creditors,  had  the  appellant  been  appointed  adminis- 
tratrix, and  if  they  might  have  a  remedy  against  her  on  her 
bond,  it  would  increase  the  expense  of  litigation,  for  the  recov- 
ery of  which  the  creditors  could  have  no  legal  adequate  remedy. 
And  besides,  an  administrator,  if  so  disposed,  may  prejudice 
the  interests  of  those  for  whose  benefit  the  estate  is  adminis- 
tered, without  being  exposed  to  any  action.'' 

In  Drake  v.  Greeriy  10  Allen,  124,  Mr.  Justice  Hoar,  in  the 
opinion,  says:  "Thus,  for  example,  a  person  who  applies  for 
administration  may  have  interests  conflicting  with  those  of  the 
estate.  The  probability  that  these  would  prove  an  embarrass- 
ment in  the  proper  performance  of  his  duty  might  be  a  suf- 
ficient reason  for  a  refusal  of  the  judge  of  probate  to  intrust 
him  with  the  administration.''  In  Putney  v.  Fletcher,  148 
Mass.  247,  the  court  say :  "  An  executor  or  administrator  is 
deemed  unsuitable  when  he  has  any  conflicting  personal  interest 
which  prevents  him  from  doing  his  official  duty."  In  State  v. 
Bidlingmaier^  26  Mo.  483,  the  court,  by  Mr.  Justice  Scott,  say: 
"So,  in  effect,  Adolph  Kehr,  as  administrator  of  one  estate,  is 
prosecuting  a  suit  against  Adolph  Kehr,  as  administrator  of 
another  estate.  How  is  the  defendant's  estate  to  be  protected? 
It  is  not  for  Kehr,  with  the  bias  on  his  mind,  to  determine 
whether  it  is  indebted  or  not.  That  estate  should  be  defended 
by  one  who  has  not  an  interest  that  it  should  go  undefended." 
In  Moody  v.  Moody j  29  Ga.  519,  there  was  a  "contest  between 
two  brothers  for  administration  on  the  estate  of  their  father," 
and  the  court,  in  speaking  of  one  of  them,  said  :  "And  so  of  the 
other  fact,  that  he  was  claiming  for  himself  a  large  part  of  the 
estate  left  by  his  father.  If  this  were  true,  his  interest  was 
hostile  to  the  interest  of  the  estate,  and  estates,  like  everything 
else  in  life,  are  generally  better  off  in  the  hands  of  their  friends 
than  in  the  hands  of  their  enemies."  In  Pickering  v.  Pendexet-y 
46  N.  H.  69,  the  court  discussed  the  fitness  of  Pickering  io 
serve  as  an  administrator,  and  said :  "  It  would  seem  that  he 
asserts  a  claim  to  a  considerable  portion  of  the  land  in  the  occu- 
pation of  the  deceased  at  his  death,  and  that  this  claim  is  con- 
tested by  the  heirs;  and  it  may  be  the  duty  of  the  administrator 
to  contest  this  claim,  or  at  least  to  investigate  it  thoroughly, 
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and  detennine  fairly  whether  it  ought  or  ought  not  to  be  con- 
tested; and  that  for  neither  of  the  duties  would  he  be  a  suitable 
person.  It  is  argued  by  his  counsel  that  he  must  give  bond 
for  the  faithful  discharge  of  all  his  duties;  and  that  is  true; 
and  yet  we  think  it  would  not  be  a  sound  exercise  of  discretion 
to  appoint  a  person  whose  interest  is  clearly  opposed  to  that  of 
the  persons  for  whom  he  acts."  In  Ellmaker^s  Egtate^  4  Watts, 
34,  the  court  says:  "But  again,  there  is  reason  to  believe  that 
the  appellant  has  attempted  to  overreach  the  heirs,  by  trumping 
up  a  false  account  against  the  estate.  The  least  taint  of  fraud 
is  a  conclusive  objection.  It  works  a  legal  incompetency  to 
perform  the  duties  of  the  office :  an  office  of  such  trust  and 
confidence  as  should,  under  no  circumstances,  be  committed  to  a 
person  wanting  in  good  faith,  and  in  whom  confidence  cannot 
be  reposed."  In  Bieber^a  Appeal^  11  Pa.  St.  157,  the  court 
say:   "The  able  opinion  of  Mr.  Justice  Rogers,  in  EUmcJcer^s 

Estate,  4  Watts,  38,  is  directly  in  point It  was  further 

held  in  that  case,  that  the  right  of  one  Swartswelder  was  prop- 
erly rejected  on  the  ground  of  expediency.  The  objection  is 
insurmountable  when  he  stands  as  a  litigant  party  in  opposition 
to  the  other  heirs.  Courts  have  constantly  declined  putting  in 
persons  as  administrators  so  situated.  This  is  a  strong  case. 
Here  Isaac  was  already  in  possession  of  more  than  half  the 
estate.  It  is  said  he  claimed  it  as  a  gift  from  his  mother. 
This  position  rendered  him  an  incompetent  person  to  perform 
the  duties  of  the  office  of  administrator,  which  is  one  of  trust 
and  confidence,  and  ought  to  be  committed  to  a  person  who  has 
no  interest  in  opposition  to  the  other  heirs  of  the  estate."  Mr. 
Gary,  in  his  work  on  Probate  Law,  writes:  "A  person  is  not 
suitable  merely  because  he  is  ready  to  give  a  bond  with  suf- 
ficient sureties,  because  parties  damaged  by  official  misconduct 
may  be  subjected  to  expense  of  litigation  for  which  they  can 
have  no  adequate  remedy,  and  an  administrator  may  prejudice 
the  interests  of  parties  interested  without  being  exposed  to  an 
action  on  his  bond.  When  there  is  good  reason  to  suspect  that 
the  purpose  is  to  promote  some  interest  adverse  to  that  of  the 
heirs  or  creditors  of  the  estate,  it  would  seem  that  the  person 
would  be  unsuitable."  (§  267.)  In  ITuiyer  v.  Homer,  11  Met 
104,  the  court  say:   "But  unsuitableness  implies  no  want  of 
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capacity  or  mental  infirmity,  but  an  unfitness  arising  out  of  the 
situation  of  the  person  in  connection  with  the  estate  of  which 
he  is  administrator,  either  by  reason  of  his  being  indebted  to  it, 
or  having  claims  upon  it,  or  in  the  interest  he  has  under  a  will, 
or  his  situation  as  an  heir  at  law/' 

While  the  application  of  some  of  these  cases  may  be  limited 
by  the  statutes  under  which  they  were  made,  the  legal  doctrines 
which  are  announced  are  undoubtedly  correct,  and  would  pre- 
vent the  appointment  of  the  respondent  as  the  administrator  of 
this  estate.  I  maintain  this  proposition,  when  the  testimony  is 
weighed.  But  the  relations  of  the  parties  have  been  radically 
changed  by  the  fact  which  has  been  brought  to  the  attention  of 
this  court  by  the  attorneys  for  John  A.  Davis.  They  have 
caused  to  be  filed  with  the  record  in  the  case  the  photographic 
copy  of  a  will  of  the  said  Andrew  J.  Davis,  deceased,  which  in 
effect  gives  to  John  A.  Davis  the  entire  estate,  subject  to  "a 
lifetime  maintenance ''  for  three  persons,  who  are  not  the  law- 
ful heirs.  The  executors  who  are  nominated  in  this  instrument 
have  departed  this  life,  and  John  A.  Davis  filed,  July  25, 1890, 
in  the  court  below  a  petition  duly  verified,  which  concludes 
with  the  following  prayer:  "Wherefore,  your  petitioner  prays, 
that  the  order  hereinbefore  mentioned,  made  by  this  court  on 
the  28th  of  April,  1890,  appointing  him  administrator  of  the 
said  estate,  be  vacated  and  set  aside;  that  the  said  will,  a  copy 
whereof  is  hereto  annexed,  be  admitted  to  probate  in  this  court 
and  established  by  the  judgment  thereof;  that  the  usual  order 
be  made  fixing  the  day  for  the  hearing  of  this  petition,  and  due 
notice  thereof  be  given  to  the  heirs  at  law  and  devisees  under 
said  will  of  said  deceased ;  and  that  the  letters  of  administration, 
with  the  said  will  annexed  thereto,  be  issued  to  your  peti- 
tioner.'^  This  new  matter  should  be  treated  like  the  suggestion 
to  this  court  of  the  death  or  disability  of  a  party,  or  the  trans- 
fer of  his  interest  in  an  action  or  its  settlement  pending  an 
appeal.  The  respondent,  who  has  voluntarily  produced  this 
supplemental  record,  must  abide  by  the  consequences  of  his 
conduct.  It  is  conceded  by  counsel  that  the  appellant  has  filed 
objections  to  the  probate  of  this  will  on  the  ground  of  its  inva- 
lidity, while  Erwin  Davis  and  A.  J.  Davis,  Jr.,  support  the 
petition  of  John  A.  Davis,  and  admit  that  the  document  is 
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genuine  and  I^al.  The  harmonioas  combination  of  these  three 
members  of  the  family  continues  unbroken,  although  the  in- 
strument will  "cut  off"  Erwin  Davis  without  any  share  of  the 
estate.  The  unfavorable  conclusions  which  have  been  already 
stated  are  strengthened,  if  possible,  by  these  strange  and  seem- 
ingly inconsistent  acts  of  the  parties.  They  remove  any  doubt 
which  may  have  been  entertained  concerning  the  state  of  hos- 
tility between  John  A.  Davis  and  some  of  the  heirs  of  this 
estate,  and  demonstrate  that  his  appointment  is  in  conflict  with 
the  authorities^  and  one  "  not  fit  to  be  made.'' 


STATE,  Respondent,  v.  CHANDONETTE,  Appellant. 

Cmmiwal  FnkcncB  — Transcript  on  appeal^ Eviderice,— Yfhere  the  eridenoe  con- 
lained  in  a  transcript  on  appeal  does  not  appear  to  be  included  in  a  bill  of 
exceptions,  nor  in  any  manner  anthenticated  as  the  minutes  of  the  court,  nor 
to  have  been  before  the  court  on  motion  for  a  new  trial,  it  wij]  be  stricken  oat 
on  motion,  and  an  alleged  variance  between  the  indictment  and  the  proof  can- 
not be  considered. 

Cbiminal  IjAW— Indictment— Infamous  crime  against  nature, -^Thio  ordinary 
common-law  indictment  for  the  infamous  crime  against  nature  is  sufficient  in 
thisSUte. 

Appeal  from  Second  Judicial  Distridty  Silver  Bow  Oounty. 

The  defendant  was  tried  before  McHattan,  J. 

Charles  (yDonnell,  for  Appellant 

Henri  /.  Haskell^  Attorney-General  for  the  State,  Respondent 

De  Witt,  J. — The  defendant  appeals  from  a  judgment  of 
conviction  for  the  infamous  crime  against  nature,  and  thereby 
as  well  from  an  order  denying  a  motion  for  a  new  trial.  The 
evidence  was  brought  here  in  the  transcript,  but  that  evidence 
was  not  contained  in  a  bill  of  exceptions,  nor  is  it  in  any  way 
identified  or  authenticated  as  the  minutes  of  the  court,  nor  does 
it  appear  that  it  was  before  the  District  Court  on  the  motion 
for  a  new  trial,  nor  is  it  before  this  court  in  any  manner  pro- 
vided by  the  law  or  practice  in  this  State.  The  evidence  was 
therefore  ordered  stricken  out  on  the  motion  of  the  attorney- 
general. 
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This  order  practically  emasculates  the  appeal^  as  the  only 
point  pressed  by  appellant  in  his  brief;  in  which  there  was  the 
appearance  of  merit;  is  an  alleged  fatal  variance  between  the 
indictment  and  the  proof;  or  rather,  perhaps^  that  there  was 
no  evidence  of  the  crime  charged  in  the  indictment.  As  we 
have  not  the  evidence,  we  cannot  consider  this  point. 

All  that  remains  of  the  appeal  are  objections  to  the  indict- 
ment. That  pleading  is  the  ordinary  common-law  indictment, 
which  is  approved  by  all  the  writers  and  precedents,  and  against 
the  validity  of  which  no  authorities  are  cited  or  arguments 
made.     It  is  our  opinion  that  the  indictment  is  good. 

The  defendant  was  sentenced  to  five  years'  imprisonment  in 
the  penitentiary,  the  minimum  term  under  the  statute.  With 
a  sentence  of  this  severity,  and  with  the  moral  infamy  involved 
in  the  conviction,  it  is  a  matter  of  regret  to  this  court  that  the 
appeal  was  not  so  prosecuted  that  the  court  could  inquire  into 
the  merits  of  the  conviction. 

The  judgment  is  affirmed. 

Blake,  C.  J.,  and  Harwood,  J.,  concnr. 


IN  RE  HALDORN  et  al. 

'BxwKKEX^  Fees —Motion  to  retax  coste.— Section  601,  fint  division,  Oompiled 
Statutes,  proTiding  that  the  fees  of  a  referee  shall  be  eight  dollars  a  day,  but 
any  other  rate  of  compensation  may  be  agreed  npon  by  the  parties  in  writing, 
will  not  be  so  construed  as  to  allow  a  referee  to  obtain  an  exorbitant  amount 
under  color  of  a  contract,  and  in  such  case  the  compensation  wiU  be  reduced  to 
the  statutory  aUowance. 

On  motion  to  retax  costs. 

Charles  (yDonneU,  for  Contestant. 

McOutdieon  &  Mclntire,  and  -B.  Piatt  Carpenter,  for  Re- 
spondents. 

Blake,  C.  J.  —  A  motion  has  been  filed  to  retax  the  fees 
claimed  by  the  referee  in  these  proceedings.  This  officer,  who 
was  also  a  stenographer^  has  been  paid  for  his  services,  under 
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an  agreement  entered  into  by  tbe  parties  hereto,  the  following 
sums:  For  each  day's  attendance,  eighteen  dollars;  each  folio 
of  the  transcript,  twenty  dollars;  each  folio  of  copies,  ten 
dollars.  The  statute  which  regulates  this  matter  is  as  follows: 
"The  fees  of  referees  shall  be  eight  dollars  to  each  for  every 
day  spent  in  the  business  of  the  reference;  but  the  parties  may 
agree  in  writing  upon  any  other  rate  of  compensation,  and 
thereupon  such  rate  shall  be  allowed."  (Code  Civ.  Proc. 
§  501.) 

The  charges  for  each  folio  of  the  transcript  and  copies  are  m 
excess  of  what  is  allowed  by  law  for  the  same  work  by  other 
persons.  The  statute  under  consideration  should  be  construed 
to  give  an  officer  of  this  court  the  right  to  demand  and  receive 
a  reasonable  compensation,  and  he  should  not  be  permitted  to 
take  advantage  of  his  trust  and  obtain  an  exorbitant  amount 
under  the  color  of  a  contract.  A  referee  does  not  render  more 
valuable  services  than  the  judges  of  the  courts  of  the  State. 

The  compensation  of  the  referee  should  be  fixed  at  the  snm^ 
of  eight  dollars  for  each  day's  attendance,  which  is  sufficient 
under  the  circumstances,  and  it  is  so  ordered. 

Harwood,  J.J  concurs; 
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METCALF  et  al..  Respondents,  v.  PRESCOTT  et  al., 
Appellants. 

MxsEB  AHD  MiKiKO — Locotion  notice — PermansfU  monument. — The  qnestion  as 
to  whether  an  object  described  in  a  nofcioe  of  location  of  a  mining  claim  is  a 
permanent  monnment  is  a  matter  for  proof,  and  cannot  be  determined  by  the 
court  from  an  inspection  of  the  location  notice.  {Russell  v.  Chumasero,  4 
Mont.  817;  O'Donnell  y.  Glenn,  8  Mont.  248,  affirmed.) 

Sams— Xocation  notice  ^JErroneous  description. — Where  the  name  of  the  county 
in  which  a  mining  claim  is  situated  and  recorded  is  not  required  by  law,  or  by 
the  rules  or  customs  of  miners,  to  be  stated  in  the  location  notice,  and  is  not 
necessary  to  find  or  identify  the  claim,  an  error  in  stating  the  name  of  the 
county  is  harmless,  and  does  not  vitiate  a  description  otherwise  good.  {Gamer 
▼.  Glenn^  8  Mont.  371 ;  Flavin  v.  Mattingly,  8  Mont.  246 ;  Upton  y.  Larkin,  7 
Mont.  449 ;  Garfield  M.  A  M,  Co.  y.  Hammer,  6  Mont.  53,  cited.) 

^MML  — Location  notice— Surplusage. —^heTQ  an  instrument,  as  a  location  notice, 
contains  a  sufficient  description  to  ascertain  the  premises  to  which  it  applies, 
without  the  aid  of  a  portion  of  the  description,  which  is  false,  the  latter  portion 
may  be  regarded  as  surplusage. 

Bake— Location  notice  —  Sufficiency  of  affidavit,— A  location  notice,  the  affidavit 
to  which  does  not  contain  notarial  evidence  that  the  party  making  it  took  an 
oath,  or  was  ever  present  before  the  officer,  is  not  a  "declaratory  statement  in 
writing  on  oath,"  within  the  meaning  of  section  1477,  fifth  division  of  the  Com- 
piled Statutes.    {Murray  y.  LarabiCt  8  Mont.  212,  distinguished.) 
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Baxe^  Location  nortc<»—J?t}irf«»wj«—22rt>ord.— Section  U77,  flftti  diTision  of  the 
Compiled  Btatutee,  proriding  that  the  locator  of  a  mining  claim  shall  make  and 
file  for  record  a  declaratory  itatement  in  writing  on  oath,  requires  the  oath  to 
be  part  of  the  record,  and  eyidence  aliunde  the  statement  that  the  oath  wai 
taken  after  location  and  before  recording  is  inadmissible. 

Appeal  from  Fijih  Judicial  District,  J^eraon  County: 

Judgment  was  rendered  for  the  plaintifis  below  by  Gal- 

BRAITH,  J. 

Defendants  appeal  from  the  judgment  and  an  order  sustain- 
ing plaintiffs'  demurrer  and  motion  to  strike  from  the  answer. 

Statement  of  the  case,  prepared  bj  the  judge  delivering  the 
opinion. 

The  action  is  a  contest  between  claimants  of  mining  ground 
on  the  public  domain  of  the  United  States.  The  plaintiff 
beloW;  respondents  here,  relied  upon  their  claims  of  the  Ida 
May  and  Corbett  lodes.  They  were  contested  by  the  defend- 
ants, appellants  here,  with  their  New  Brunswick  and  Crucible 
lodes. 

The  gist  of  the  case  was  reached  by  the  partial  sustaining  of 
a  demurrer  to  the  answer,  and  a  motion  to  strike  out  a  portion 
of  the  same.  Therein  the  court  settled  propositions  hereinafter 
stated,  and  the  trial  following  was  pro  forma. 

Four  points  were  argued  by  counsel,  which  with  the  facts 
upon  which  they  are  presented  are:  — 

1.  The  location  notice  of  the  Crucible  lode  states,  among  other 
things:  ^'This  lode  is  situated  in  Vaughn's  unorganized  min- 
ing district,  Lewis  and  Clarke  County,  Montana  Territory,  and 
the  discovery  shaft  is  336  feet  from  the  west  end  of  the  claim. 
....  The  exterior  boundaries  of  this  location  are  distinctly 
marked  by  posts  or  monuments  at  each  corner  of  the  claim,  so 
that  its  boundaries  can  be  readily  traced,  viz.:  'Beginning  at 
the  N.  E.  corner,  from  which  corner  No.  4,  survey  No.  889, 
bears  northerly  about  one  mile;  thence  westerly  1500  feet  to 
post  marked  N.  W.  corner  Crucible;  thence  southerly  600  feet 
to  post  marked  S.  W.  corner  Crucible;  thence  1500  feet  to  post 
marked  S.  E.  corner  Crucible;  thence  northerly  600  feet  to 
post  marked  N.  E.  corner  Crucible,  and  place  of  beginning."' 
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As  to  this  description  the  defendants  plead,  in  their  answer: 
"That  the  corner  No.  4  of  said  survey  No.  889,  referred  to  in 
the  said  Crucible  notice  of  location  as  being  about  a  mile  dis- 
tant therefrom,  lies  wholly  within  the  said  county  of  Jefferson, 
is  a  fixed,  definite,  and  permanent  monument,  and  taking  the 
said  notice  of  location,  and  starting  at  the  initial  point  named, 
from  the  calls  of  said  notice,  one  would  of  necessity,  and  with- 
out uncertainty,  find  the  said  claim  in  the  county  of  Jefferson.'' 

It  further  appears  from  the  answer  that  the  notice  of  loca- 
tion was  duly  file<l  in  the  office  of  the  county  recorder  of  Jeffer- 
son County,  and  not  of  Lewis  and  Clarke. 

The  court  held  that  this  location  notice  was  not  competent, 
as  not  entitled  to  record  in  Jefferson  County,  by  reason  of  the 
statement  in  the  notice  that  the  claim  was  situated  in  Lewis 
and  Clarke  County;  and  also  that  the  allegation  and  proposed 
proof  that  said  comer  No.  4  shows  the  claim  to  be  in  Jefferson 
County  was  incompetent.     This  is  assigned  as  error. 

2.  The  location  notice  of  the  New  Brunswick  shows  these 
facts.  The  notice  itself  is  signed  by  the  locators.  Then  ap- 
pears an  unsigned  affidavit  as  follows:^ 

"Territory  op  Montana,       1 
County  of  Lewis  and  Clarke,  j     * 

"Charles  K.  Cole,  being  duly  sworn,  says  that  he  is  of  law- 
ful age,  and  one  of  the  locators  and  claimants  of  the  foregoing 
quartz  lode  mining  claim;  that  said  location  is  made  in  good 
fkith ;  and  that  the  matters  set  forth  in  the  foregoing  notice  by 
him  subscribed  are  true. 

r-Notarlal-l  "ErASTUS   D.    EdGERTON, 

l  ttoaL  J    u  Notary  Public  in  and  for  Montana  Territory.'* 

Said  Charles  K.  Cole  was  one  of  the  locators,  as  appears  upon 
the  notice.  The  notice  was  recorded  in  Jefferson  County.  It 
further  appears  by  averment  of  the  answer  "  that  said  Charles 
K.  Cole,  the  person  named  as  affiant  in  the  affidavit  attached 
to  said  notice  of  location,  in  truth  and  in  fact,  swore  to  tho 
same  before  a  notary  public,  Edgerton,  therein  named,  prior  to 
the  record  thereof,  and  subsequent  to  January  2,  1885." 

The  District  Court  held  that  this  notice  not  being  sworn  to, 
was  not  entitled  to  record,  and  defendants  could  not  claim  title 
thereunder.    This  conclusion  must  have  been  reached  by  taking 
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the  face  of  the  affidavit  alone  and  disregarding  the  aliun^ 
matter  pleaded  in  the  answer.     This  is  assigned  as  error. 

3.  The  New  Brunswick  was  located  January  2,  1885,  and 
recorded  February  5, 1885.  The  record  was  more  than  twenty 
days  after  the  location.  But  it  appears  "  that  between  January 
2, 1885,  and  February  5,  1885,  no  person  whomsoever  occupied, 
possessed,  or  endeavored  to  assume  to  occupy  or  possess  the 
claim,  or  any  part  or  portion  of  the  said  New  Brunswick  lode, 
other  than  the  said  locators  above  named/'  Was  the  record, 
under  these  circumstances,  made  in  time? 

4.  The  Ida  May  location  notice  states:  "This  lode  is  situ- 
ated in  unorganized  mining  district,  Jefferson  County,  Montana 
Territory,  and  the  claim  is  situated  about  one  mile  south- 
easterly of  the  Peerless  Jennie  Mine.  The  joining  claims  are 
the  Corbett  quartz  claim  on  the  east;  no  others  known.'* 
The  Corbett  location  notice  states:  "This  lode  is  situated 
in  Frowner's  unorganized  mining  district,  Jefferson  County, 
Territory  of  Montana,  and  the  adjoining  claim  is  the  Leslie  on 
the  north." 

The  point  is  made  that  these  descriptions  are  not  "by  refer- 
ence to  some  natural  object  or  permanent  monument,  as  will 
identify  the  claim.''     (Rev.  Stats.  U.  S.  §  2324.) 

An  opinion  upon  these  two  last  points  is  not  required  for 
a  decision  of  the  case;  but  they  will  be  treated  ibr  the  reason 
set  forth  in  the  opinion  below. 

Toole  &  Wallaoe,  for  Appellants. 

The  manifest  mistake  in  the  name  of  the  county,  if  recorded 
in  the  proper  one,  is  not  such  an  error  as  would  vitiate  the 
record.  The  designation  of  the  county  is  not  required,  and  if 
the  description  was  otherwise  sufficient,  and  it  was  made  in  the 
proper  county,  it  is  valid.  Being  recorded  in  Jefferson  County 
suggested  the  error,  while  the  natural  objects  or  permanent 
monuments  referred  to,  and  the  location  upon  the  surfaoe,  im- 
parted all  the  information  necessary  to  one  seeking  in  good 
faith  to  locate  upon  public  domain,  and  not  interfere  with  the 
rights  of  others.  (See  Wade  on  Notice,  §§  184, 185;  PaHridge 
V.  Srailk,  2  Biss.  183;  Brickson  v.  Bafferty,  79  111.  209.)    If 


1891.]  Metcalp  v.  Prescott.  287 

there  was  any  regulation  of  miners  requiring  the  county  to  be 
inserted^  it  should  have  been  pleaded  and  shown.  {Gamer  v. 
Glenn,  8  Mont.  371 ;  Thompson  v.  /Spray,  72  Cal.  533.)  When 
the  description  is  inconsistent,  in  some  particulars  being  false 
and  others  true,  and  the  latter  sufficiently  designates  the  land, 
those  which  are  false  and  inconsistent  therewith  will  be  rejected. 
(  Vose  V.  Handy  J  2  Greenl.  322;  11  Am.  Dec.  101 ;  Wcnihington 
V.  Hylyer^  4  Mass.  196;  Jackson  v.  Qarhy  7  Johns.  217;  Wendell 
V.  Jackson,  8  Wend.  183;  22  Am.  Dec.  635.)  More  especially 
is  there  additional  reason  for  excluding  the  county  named  by 
mistake  as  surplusage,  when  the  law  itself  does  not  require  it 
to  be  inserted  in  the  record^  and  when  the  premises  are  upon 
Dusurveyed  lauds  of  which  the  court  takes  judicial  notice. 
Indeed,  the  record  and  law  must  be  taken  together,  and  when 
the  law  directs  it  to  be  made  in  the  county  where  the  premises 
are  situate,  and  such  record  is  made,  it  is  presumed  to  have 
been  done  under  the  law,  and  the  error  in  the  name  of  the 
county  inserted  when  not  required  to  be,  made  apparent  and 
manifest.  This  leaves  us  to  the  description  contained  in  the 
record  (rejecting  the  county  as  surplusage),  which  has  too  often 
been  held  to  be  sufficient  by  this  court  to  remain  an  open  ques- 
tion. (Nourse  v.  Lloyd,  1  Pa.  St.  229;  Frost  v.  Spavlding,  19 
Pick.  445 ;  Moss  v.  Shear,  30  Cal.  479 ;  Waterman  v.  Johnson, 
13  Pick.  261;  Owen  v.  Bartholomew,  9  Pick.  520;  Jackson  v. 
Loomis,  18  Johns.  81;  Reamer  v.  NesmiUi,  34  Cal.  624.)  If 
no  county  had  been  inserted  in  the  notice  of  location,  and  it 
contained  such  a  reference  to  natural  objects  or  permauent 
monuments  as  would  identify  the  claim,  taking  it  as  in  this 
case  that  the  location  made  upon  the  surface  was  such  that  the 
boundaries  thereof  could  be  readily  traced,  and  a  record  made 
of  the  notice  of  location  in  the  county  where  the  claim  was 
situated,  would  be  not  only  a  substantial,  but  literal  and  strict 
compliance  with  the  law.  If,  then,  the  description,  aside  from 
the  mistake  in  the  county,  is  such  as  is  upheld  by  the  courts,  it 
necessarily  follows  that  the  insertion  by  mistake  of  the  wrong 
county  (none  being  required  to  be  inserted)  under  the  author- 
ities will  be  rejected  as  surplusage.  These  mineral  lands,  sur- 
veyed and  unsurveyed,  are  open  for  exploration  and  occupancy 
as  such^  and  the  legislation  of  Congress  is  made  to  encourage  the 
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development  of  mineral  claims  upon  the  pablic  domain.  The 
law  should  therefore  receive  a  liberal  construction,  when  neces- 
sary to  carry  out  its  purposes.  The  respondents  occupy  in  this 
case  an  unenviable  position,  and  as  said  by  the  Supreme  Court 
in  Oraffin  v.  Powett,  128  U.  S.  691,  700:  "He  either  did  not 
mean  to  take  the  appellants'  claim,  or  he  is  to  be  considered  as 
a  man  watching  for  the  accidental  mistakes  of  others,  and  pre- 
paring to  take  advantage  of  them.'* 

The  identity  of  the  claim  contemplated  by  the  record  is  to 
refer  in  a  general  way  to  the  vicinity  of  and  locality  where  the 
claim  can  be  found,  aided  by  the  stakes  upon  the  surface  by 
which  it  can  be  readily  traced.  (Gamer  v.  Glenn,  8  Mont.  371 ; 
Flavin  v.  Mattingly,  8  Mont  246 ;  Upton  v.  Larkiny  7  Mont 
449 ;  Garfield  M.  &  M.  Oo.  v.  Hammer,  6  Mont.  53. 

The  record  of  a  deed  in  a  proper  county  is  enough  to  show 
a  prudent  man  that  the  recital  of  a  diflFerent  county  than  that 
where  the  record  is  made  is  error.  Especially  is  this  so  if  the 
calls  in  the  instrument  and  facts  would  identify  the  locus  in  quo. 
{Partridge  v.  Smith,  supra.)  The  locator  signed  the  declaratory 
statement,  and  the  statutes  nowhere  require  him  to  sign  any 
affidavit,  or  that  any  jurai  shall  be  appended.  It  simply  re- 
quires that  the  statement  so  signed  shall  be  upon  oath,  and  the 
courts  should  go  no  further  than  the  statute  in  this  requirement 
Indeed,  the  Supreme  Court  of  the  United  States  has  left  it  an 
open  question  whether  the  oath  required  by  our  statute,  whereby 
the  locator  is  put  upon  his  conscience  before  making  the  record, 
is  proper  legislation  under  the  act  of  Congress  referred  to.  The 
Constitution  confining  the  primary  disposal  of  the  soil  to  the 
Congress  of  the  United  States,  it  is  certainly  questionable  terri- 
torial legislation.  But  as  we  have  seen,  all  that  is  required  is 
that  the  declaratory  statement  shall  be  upon  the  oath  of  the 
locator,  and  it  is  nowhere  required  of  him  to  make  an  affidavU 
or  sign  his  name,  or  that  the  officer  c^  even  sl  jurat,  or  sign  his 
name  thereto.  The  statute  does  not  make  any  of  these  a  part 
of  the  record  of  location,  but  upon  the  contrary,  defines  what 
such  record  shall  be.  If  the  statute  is  valid,  requiring  the  state- 
ment to  be  made  upon  oath,  the  presumptions,  if  any  arise, 
when  placed  upon  record,  are  that  the  required  oath  was  taken, 
and  if  not,  it  could  be  shown  aliunde,  unless  the  law  made  it  an 
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essentia]  part  of  the  record  itself^  which  is  not  the  case  here.  No 
affidavit  is  called  for,  and  if  it  was  there  are  authorities  show- 
ing that  it  is  sufficient  without  being  signed  by  the  deponent. 
{ShdUm  V.  Berry,  19. Tex.  154;  70  Am.  Dec.  326;  Kohn  v. 
Waslier,  69  Tex.  67;  5  Am.  St  Eep.  28;  Haff  v.  Spicer,  3 
Oaines,  190;  Jackson  v.  Vtrgily  3  Johns.  640;  Milliu8  v.  Skafer, 
3  Denio,  60;  Goddis  v.  Duraahy,  1  Green,  324;  6  Ves.  431 ;  7 
Turn.  &  E.  315;  Ddabigarre  v.  Bush,  2  Johns.  490;  Me  v. 
Johnson,  15  Cal.  57.) 

When  an  oath  is  reduced  to  writing  and  signed  by  the  depo- 
nent, and  the  jurat  of  an  officer  appended,  it  is  an  affidavit. 
The  court  has  proceeded  in  this  case  upon  the  theory  that  this 
was  required,  when  an  oath  without  signature  or  jurat  is  all 
that  is  mentioned  in  the  statute.  An  affidavit  includes  an  oath, 
but  an  oath  does  not  necessarily  include,  but  may  be  by  affidavit. 
(Bums  V.  Doyle,  28  Wis.  460;  Shelton  v.  Berry,  19  Tex.  154; 
70  Am.  Dec.  326;  Orist  v.  Parks,  19  Tex.  234;  1  Bur.  Prac 
[2d  ed.]  342;  Noble  v.  UnUed  States,  Dev.  Ct.  CI.  84  [311]; 
Bouvier's  Law  Diet.  tit.  "Affidavit'';  1  Bacon's  Abridgment, 
tit.  "Affidavit.")  Recurring  again  to  the  question  of  the  suf- 
ficiency of  the  monuments  referred  to  in  the  record,  in  connec- 
tion with  the  marking  out  of  the  surface  to  identify  the  claim, 
we  cite  the  court  to  the  following  authorities :  NewhUl  v.  Whit^ 
field,  63  Cal.  81-85;  North  Noonday  Min.  Co.  v.  Orient  Min. 
Co.  6  Sawy.  603;  Inpetor  Min.  Oo.  v.  Bodee  &  Co.  11  Fed. 
Eep.  666;  Faxon  v.  Barnard,  4  Fed.  Eep.  702;  Gilpin  Co.  v. 
jDroite,  8  Colo.  586;  Craig  y.  Thompson,  10  Colo.  517-525. 

Shober  &  Eowe,  and  Comly  &  Foote,  for  Eespondents. 

The  New  Brunswick  location  notice  does  not  purport  to  be 
sworn  to  before  any  qualified  officer.  Upon  its  face  it  is  a 
nullity.  {Smart  v.  Howe,  3  Mich.  590;  State  v.  Green,  15 
N.  J.  L.  88;  Ladow  v.  Groom,  1  Denio,  429;  Comp.  Stats. 
§  672,  p.  235,  et  seq.)  There  is  no  authority  of  law  for  record- 
ing an  unverified  notice  of  location.  The  notice  should  be 
verified.  (Comp.  Stats.  §  1477,  p.  1054;  McBumey  v.  Berry, 
5  Mont.  300.)  The  record  of  an  instrument  is  notice  only 
when  required  to  be  recorded  by  law.  {Reed  v.  OocUe,  4  Ind* 
You  Z.— 19. 
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I  283.)    Beoord  is  not  notioe  if  certificate  of  acknowledgment 

is  defective.  {Harper  v.  Reno,  1  Freem.  [Miss.]  323.)  The 
notioe  of  location  of  the  Crucible  lode  shows  the  said  lode  to  be 
located  in  Lewis  and  Clarke  County.  The  transcript  does  not 
show  that  it  was  recorded  in  any  county.  Were  it  recorded  in 
Jefferson  County,  then  there  is  nothing  on  the  face  of  the  instru- 
ment to  indicate  that  the  lode  is  situated  in  any  other  than 
Lewis  and  Clarke  County,  State  of  Montana.  The  record  in 
Jefferson  County  would  be  a  nullity.  Neither  upon  its  face 
nor  in  the  subject-matter  of  the  instrument  is  there  anything  to 
authorize  the  record  of  the  same  in  Jefferson  County,  and  there- 
fore such  record  would  be  a  mere  nullity  and  notice  to  no  one. 
{Parret  v.  ShaubhiU,  5  Minn.  323;  Lolly  v.  Holland,  1  Swan, 
396;  Martindale's  Law  of  Conveyancing,  §  271,  p.  228;  Taylor 
V.  Harrison,  47  Tex.  464.)  The  very  purpose  of  our  statutes 
is  to  give  notice.  (See  Corap.  Stats.  Mont.  §  1477,  p.  1054.) 
There  is  no  authority  of  law  to  authorize  the  clerk  to  record  an 
instrument  not  affecting  land  in  his  own  county,  and  a  copy  of 
the  record  of  such  instrument  authenticated  by  the  olerk  is  not 
comi>etent  evidence  of  the  original.  {Pollard  v.  Lively,  2  Gratt. 
216.)  One  of  the  essential  steps  to  perfect  a  mining  claim  loca- 
tion is  to  record  a  verified  notice  of  location,  and  a  notice  of  loca- 
tion not  verified  is  not  entitled  to  be  recorded.  Neither  of  the 
notices  of  location  have  been  recorded  by  authority  of  law,  and 
they  are  nullities;  hence  appellants  have  never  perfected  either 
location  by  recording.  {Strepey  v.  Stark,  7  Colo.  614;  §  1477, 
p.  1054,  Comp.  Stats.;  Russell  v.  Hoyt,  4  Mont.  412 ;  McBumey 
v.  Berry,  supra;  (yDonnell  v.  Glenn,  8  Mont.  248.) 

Appellants  seek  to  claim  the  Ida  May  lode  in  Jefferson 
County  by  virtue  of  a  notice  of  location  of  the  Crucible  lode, 
situated  in  Lewis  and  Clarke  County.  Courts  cannot  adopt  a 
construction  of  any  legal  instrument  which  shall  do  violence 
to  the  rules  of  language  or  the  rules  of  law,  (2  Parsons  on 
Contracts,  pt.  11,  ch.  1,  §  2.)  If  Lewis  and  Clarke  County 
were  stricken  out,  then  the  instrument  would  present  a  patent 
ambiguity,  for  it  would  be  necessary  to  add  another  county  to 
perfect  the  description.  "  When  the  mere  perusal  of  the  instru- 
ment shows  plainly  that  something  must  be  added  before  the 
reader  can  determine  which  of  several  things  is  meant  by  it^ 
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then  the  rule  is  inflexible,  that  no  evidence  to  supply  the  omis- 
sion can  be  admitted/'  {McNair  v.  Tbfer,  5  Minn.  435,  et  seq.; 
Martindale's  Law  of  Conveyancing,  §  88,  p.  77.)  Vague  and 
indefinite  descriptions,  without  official  survey  to  give  certainty 
to  locations,  creates  no  right  of  private  property  in  any  particu- 
lar parcel  of  land.  {United  States  v.  King,  3  How.  773.)  In 
general,  the  omission  of  the  words  "before  me"  in  the  jurat 
in  the  affidavit  avoids  the  affidavit.  (Smart  v.  Hoioe,  3  Mich. 
690.)  An  affidavit  must  appear  upon  its  face  to  have  been 
taken  before  the  proper  officer,  and  in  compliance  with  all  legal 
requirements.  {State  v.  Green,  16  N.  J.  L.  88 ;  Ladow  v.  Groomy 
1  Denio,  429;  §  672,  p.  236,  Comp.  Stats.  Mont.)  One  of  the 
necessary  requirements  to  perfect  a  location  is  to  record  the 
notice  of  location.  It  is  constructive  notice  of  claim.  {Strepey 
V.  StarJfe,  7  Colo.  614;  Comp.  Stats.  Mont.  §  1477,  p.  1054; 
Russell  V.  Iloyty  4  Mont.  412.)  It  is  a  settled  principle  that 
courts  of  equity  will  not  rectify  a  mistake  in  a  written  instru- 
ment by  the  aid  of  parol  evidence,  except  as  between  the  origi- 
nal parties.  (Story's  Equity  Jurisprudence  [lOthed.],  p.  166, 
§  165.)  In  this  case  appellants  and  respondents  are  strangers. 
The  case  cited  by  defendants  in  2  Biss.  183,  is  inapplicable. 
In  that  case  the  proper  county  was  set  out  in  the  instrument 
recorded.  In  this  case  the  wrong  county  is  designated  in  the 
instrument,  and  further,  there  is  no  description  otherwise  to 
indicate  that  the  lode  claim  was  situated  in  any  other  than 
Lewis  and  Clarke  County.  In  matters  of  description  it  is 
settled  that  parol  evidence  will  not  be  admitted  to  contradict  or 
control  the  language  of  a  deed.  {Means  v.  Presbyterian  Church, 
3  Watts  &  S.  303;  Hall  v.  Davis,  36  N.  H.  569.)  When  the 
location  of  the  land  is  clearly  ascertained  by  a  sufficient  descrip- 
tion, admitting  of  but  one  construction,  it  cannot  be  controlled 
by  evidence  of  intent,  or  acts  and  declarations  of  the  parties, 
tending  to  establish  a  different  location  or  another  designation. 
{Jennings  v.  Brezeadine,  44  Mo,  332;  Jackson  v.  Perrine,  35 
N.  J.  L.  137;  McAffh'ty  v.  Oonover,  7  Ohio  St.  99;  Weill  v. 
Lucerne  Min.  Co.  II  Nev.  200.) 

De  Witt,  J. — We  will  discuss  the  points  in  the  order  out- 
lined in  the  foregoing  statement  of  the  case. 
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1.  The  Crucible  claim  was  Bituated  in  Jefferson  County.  Its 
notice  of  location  was  recorded  in  Jefferson  County.  Its  loca- 
tion description  names  corner  No.  4  of  the  survey  No.  889, 
which  corner  defendant  alleges  lies  wholly  within  Jefferson 
County;  and  further  alleges  that  the  described  courses  and  dis- 
tances, when  run  by  reference  to  this  survey  corner  No.  4,  locate 
the  claim  wholly  in  Jefferson  County.  It  is  not  for  the  court 
to  say,  from  an  inspection  of  the  location  notice^  whether  or 
not  til  is  survey  corner  was  a  permanent  monument.  This  is  a 
matter  for  proof.  {Russell  v.  Chumasero,  4  Mont.  317 ;  CyDon- 
ndi  V.  GlenUy  8  Mont.  248.)  Then,  if  defendants  had  been 
allowed  to  attempt  to  prove  this,  as  they  had  the  right  to  do, 
and  had  succeeded,  they  would  have  been  in  this  position  :  they 
would  have  shown  where  their  claim  was  by  reference  to  a  per- 
manent monument;  they  would  have  shown  thereby  that  it  was 
in  Jefferson  County,  the  county  in  which  they  had  properly 
made  their  record.  Are  they  to  lose  their  claim  because  they 
stated  in  their  notice  that  the  premises  were  in  Lewis  and  Clarke 
County?  The  statement  of  the  county  in  the  notice  is  not 
required  by  law,  nor  does  it  appear  that  it  was  required  by  any 
rules  of  miners  consistent  with  the  laws  of  the  United  States, 
or  the  then  Territory,  nor  is  it  necessary,  in  this  case,  in  order 
to  find  or  identify  the  claim.  It  was  surplusage.  Does  this 
surplusage  vitiate  an  otherwise  good  description  and  a  legal 
recording?  Falsa  demonstratio  non  nooet.  (See  cases  in  2  Par- 
sons on  Contracts  [5th  ed.],  655,  n.  d.,  and  p.  514.)  The  rule 
applies  the  more  forcibly  in  a  case,  as  that  before  us,  where 
the  false  description  is  surplusage.  *'So  much  of  the  descrip- 
tion as  is  false  is  rejected,  and  the  instrument  will  take  effect, 
if  a  suflicient  description  remains  to  ascertain  its  application.'^ 
(1  Greenleaf  on  Eviden<»e,  §  301,  and  cases  cited;  also  Wade 
on  Noliw,  §§  184, 185 ;  Partridr/e  v.  Smith,  3  Biss.  183 ;  Worth- 
ington  v.  Hylyer,  4  Mass.  105;  Jaclcson  v.  Loomis,  18  Johns. 
31 ;  Rramer  v.  NesniKh,  34  Cal.  624.) 

There  can  be  no  doubt  tliat  if  defendants  be  successful  in 
proving  what  they  allege  to  be  the  fact  as  to  a  permanent 
monument,  the  description  is  sufli(Ment,  and  the  error  iu  stating 
the  county  under  the  circtimstances  of  this  case  is  harmless. 
We  are  satisfied  that  the  District  Court  erred.     The  notice  of 
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location  is  competeDt,  and  proof  whether  tie  corner  No.  4  of 
fiurvey  No.  889  be  a  permanent  monument  is  competent.  Upon 
the  subject  of  description  of  mining  claims  see  Gamer  v.  Glenn, 
S  Mont  371;  Flavin  v.  MaUlngly,  8  Mont.  246 ;  Upton  v.  Larkin, 
7  Mont.  449;  Garfield  M.  &  M.  Go.  v.  Hammer,  6  Mont.  53. 

The  foregoing  is  sufficient  for  the  decision  of  this  appeal^  but 
ss  the  case  goes  back  for  further  proceedings^  we  will  express 
our  views  upon  the  additional  points  raised  as  a  guide  to  the 
District  Court  in  the  further  consideration  of  the  case^  and, 
therefore, — 

2,  The  next  point  is  whether  the  location  notice  of  the  New 
Brunswick  claim  is  defective,  by  reason  of  the  condition  of  the 
verification.  This  court,  after  incidentally  doubting  the  validity 
of  the  law  of  the  territory  requiring  a  location  notice  to  be  veri- 
fied (  Wenner  v.  McNulty,  7  Mont,  30),  afterwards,  in  &DonneU 
V.  Glenn,  8  Mont.  248,  met  the  proposition  squarely,  and  held 
the  law  to  be  good.  While  we  can  conceive  doubts  as  to  this 
power  of  the  territorial  legislature,  we  do  not  feel  it  our  duty 
to  disturb  the  rule  in  (yDonnell  v.  Glenn,  and  the  practice 
established  upon  that  rule.  We  therefore  sustain  the  law^ 
which  is  as  follows: — 

"Any  person  or  persons  who  shall  hereafter  discover  any 
mining  claim  upon  any  vein  or  lode,  etc.,  ....  shall,  within 
twenty  days  thereafter,  make,  and  file  for  record  in  the  office 
of  the  recorder  of  the  county  in  which  said  discovery  or  loca- 
tion is  mfftle,  a  declaratory  statement  thereof,  in  writing,  on 
oath  made  before  some  person  authorized  by  law  to  administer 
oaths  describing  such  claim  in  the  manner  provided  by  the  laws 
of  the  United  States."     (§  1477,  p.  1054,  Corap.  Stats.) 

The  question  then  arises,  is  the  location  notice  of  the  New 
Brunswick,  with  its  attachment,  "a  declaratory  statement  in 
writing  on  oath?"  It  is  "a  declaratory  statement  in  writing;" 
and  if  it  is  properly  "  on  oath,"  the  verification  by  Cole,  one 
of  the  locators,  is  sufficient,  without  his  co-locators  joining  with 
him.     {Wenner  v.  McNuUy,  supra.) 

An  affidavit  is  one  method  of  taking  an  oath.  An  affidavit 
is  '^a  statement  or  declaration  reduced  to  writing,  and  sworn  or 
affirmed  to  before  some  officer  who  had  authority  to  administer 
an  oath."    (Bouvier's  Law  Diet.) 
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Appellant  cites  Shelton  v.  Berry,  19  Tex.  154;  70  Am.  Dec 
336;  Jackson  v.  Virgil^  3  Johns.  540;  Millius  v.  Shafer,  3 
Denio,  60;  Ede  v.  Johnson,  16  Cal.  57;  Bums  v.  Dayfe,  28 
Wis.  460;  and  Orist  v.  Parks,  19  Tex.  234,  to  the  effect  that 
the  affidavit  need  not  be  signed.  But  the  want  of  signature  to 
this  paper  is  not  its  most  serious  defect,  if  it  be  attempted  to 
view  it  as  an  affidavit.  There  is  no  jura/  thereto.  It  does  not 
appear  by  the  hand  of  the  notary  that  the  paper  was  either 
subscribed  or  sworn  to,  or  that  the  party  was  ever  present  before 
the  officer.  We  are  not  cited  to  any  authority,  or  given  any 
reason  that  would  ^yarrant  us  in  holding  this  paper  to  be  an 
affidavit.  In  all  the  cases  presented  by  appellants  (last  supra), 
there  appeared  some  sort  of  authorization  or  certification  from 
the  notary,  which  evidenced  the  oath  having  been  taken.  lo 
the  paper  before  us  there  is  nothing  but  the  notary's  name  and 
official  title.  It  does  not  appear  that  the  party  took  an  oath, 
or  was  ever  present  before  the  officer.  We  cannot  call  this  an 
affidavit,  or  an  oath  by  virtue  of  an  affidavit,  or  by  virtue  of 
any  certification.  But  appellants  urge  that  an  affidavit  is  not 
required,  but  only  a  statement  on  oath.  Granted  for  the  argu- 
ment's sake;  but  have  we  any  statement  on  oath?  We  have 
no  notarial  evidence  of  such  fact.  If  the  notary  had  officially 
certified,  attested,  or  declared,  in  any  manner,  that  the  locator 
made  the  statement  ou  oath,  we  would  be  inclined  to  view  the 
matter  more  favorably.  Certainly  there  is  nothing  whatever 
on  the  paper  to  remotely  indicate  that  Charles  K.  Cole,  the 
locator,  made  the  statement  on  oath. 

In  Murray  v.  Larabie,  8  Mont.  212,  there  appeared  at  the 
end  of  a  deposition  an  alleged  certificate.  It  was  signed  by 
the  deponent,  and  then  followed :  — 

''Sworn  to  and  subscribed  before  me  this  eighteenth  day  of 
February,  1885. 

I-Nougiaij  «Omere  Villebb,  Not.  Pub.'' 

The  court  held  ''the  simple  statement  at  the  end  of  the  depo- 
eition  of 'sworn  to  and  subscribed  before  me'  is  no  certificate  of 
anything,  except  that  the  witness  swore  to  and  subscribed  his 
name  to  the  deposition."  If,  under  those  circumstances,  the 
notary  certified  to  nothing,  except  that  the  deposition  was  sub- 
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scribed  and  sworn  to^  then  we  must  hold  that,  in  the  case  at 
bar,  the  simple  signature  of  the  notary,  without  even  the  jurcUy 
which  was  present  in  the  case  of  Mum-ay  v.  Larabie,  aupra^  did 
not  certify  to  anything. 

We  are  of  opinion  that  the  paper  before  us  is  not,  intrinsic- 
ally, a  declaratory  statement  on  oath.  But  counsel  offer  to 
prove  aliunde  the  notice,  that  the  oath  was  taken  after  location 
and  before  recording.  Let  it  be  remembered  that  the  statute 
(§  1477,  Comp.  Stats.)  requires  that  the  locator  shall  "make 
and  file  for  record  a  declaratory  statement  in  writing  on  oath.'' 
It  shall  not  only  be  made  "on  oath,''  but  "filed  for  record  on 
oath."  We  are  of  opinion  that  the  statute  intends  that  the 
oath  shall  be  part  of  the  record.  Without  directly  so  declar- 
ing, there  seems  to  be  a  strong  implication  from  analogy  to 
other  recording  laws,  that  one  office  of  the  oath  is  to  entitle  the 
instrument  to  record.  We  believe  that  any  other  view  would 
open  the  door  to  abuses,  mischiefs,  and  errors.  Suppose  notices 
may  be  recorded  with  no  affidavit  or  certificate  of  oath,  although 
the  oath  may  have  been  actually  taken  by  the  party.  There 
would  be  no  official  evidence  preserved  of  the  act  of  the  officer 
taking  the  oath,  and  titles  to  valuable  mining  property  would 
be  made  to  depend  upon  the  doubtful  memories  of  notaries 
public,  and  perhaps  years  after  the  event,  or  even  after  the 
death  of  the  notary;  and  the  temptation  would  be  opened  to 
such  officers  to  remember  or  forget,  as  interests  ulterior  to  their 
duties  might  sway  them.  We  feel  that  it  is  utterly  unsafe  to 
sanction  such  a  practice.  We  are  of  opinion  that  the  view  of 
the  District  Court,  as  to  the  New  Brunswick  location  notice, 
was  correct,  and  we  affirm  that  ruling. 

,  3.  It  is  conceded  by  respondents  in  their  brief,  that  they 
claim  no  rights  by  virtue  of  the  fact  that  their  adversary  claim, 
the  New  Brunswick,  was  not  recorded  within  twenty  days  after 
discovery.     That  disposes  of  this  point. 

4.  Under  the  view  expressed  in  paragraph  1,  above,  and  on 
the  authority  of  Russell  v.  Oiumasero,  supra,  it  must  be  held 
that,  in  the  location  notices  of  the  Ida  May  and  Corbett  claims, 
the  reference  to  adjoining  claims  is  sufficient  to  allow  the  notices 
to  be  introduced  in  evidence,  and  proof  to  be  offisred,  whether 
such  adjoining  claims  are  permanent  monuments. 
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The  judgment  is  reversed  and  the  cause  is  remanded  for 
farther  proceedings,  in  aocordanoe  with  the  views  herein  ex- 


BhAKE,  C.  J.,  and  Hakwood,  J.,  ooncur. 


MONTANA   LUMBER  AND  PRODUCE    COMPANY, 
Appeixant,  v.  HOWARD  et  al.,  Respondents. 

TnkcncK— Appeals — BiU  of  exceptions — SeUlemeni. — A  bill  of  execptioni,  on 
appeal  from  an  order  oyerruliog  a  motion  for  a  new  trial,  made  upon  the 
minutee  of  the  ooort,  whioh  oon tains  a  statement.  *'  that  all  of  the  foregoing 
papers  aod  evidence  were  of  the  files  of  said  cause  at  the  hearing  of  said  motion 
for  a  new  trial,"  and  whioh  conoludee  with  the  words  "  done  and  dated  in  court," 
giving  the  date  and  followed  bj  the  signatnre  of  the  judge,  is  not  settled  as 
provided  by  sections  294  and  801  of  the  Code  of  Civil  Procedure,  and  will  be 
itricken  from  the  transcript  on  motion.  {King  v.  SuUivan,  1  Mont.  282 ;  lUy^ 
T.  BoUer,  2  Mont.  476 ;  Daniels  y.  Andes  Jns.  Co,  2  Mont.  500 ;  First  A'at, 
Bank  v.  Irvine,  2  Mont.  654 ;  lUiymond  v.  Thexton,  7  Mont  299 ;  Sherman  v. 
Biggins,  7  Mont  479 ;  Barber  v.  Briscoe,  8  Mont.  214,  cited.) 

Appeal  from  Third  Judicial  Dislridy  Deer  Lodge  County. 

The  cause  was  tried  before  Durfee^  J.,  without  a  jury. 

On  motion  to  strike  the  bill  of  exceptions  from  the  transcript 
CD  appeal. 

Eobinson  &  StapUton,  and  O.  B.  Winston,  for  Appellant. 

Cole  &  WliUehillf  for  Respondents. 

Blake,  C.  J. — The  respondents  move  to  strike  from  the 
transcript  on  appeal  the  paper  designated  as  "  Bill  of  Excep- 
tions on  Appeal/'  on  the  ground  ^Hhat  the  same  was  not 
settled  and  allowed  by  the  judge  of  the  court  below,  as  pro- 
.  vided  by  statute."  The  action  was  tried  by  a  jury,  and  the 
appellant  made  a  motion  for  a  new  trial  '^on  the  minutes  of 
the  court/'  This  bill  of  exceptions  purports  to  contain  the 
notice  of  intention  to  move  for  a  new  trial,  pleadings,  testimony, 
instructions,  verdict,  and  judgment  The  motion  for  a  new 
trial  appears  to  have  been  overruled^  July  24,  1890.     The  fol- 
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lowing  statement  is  incorporated  in  the  record:   "That  all  of 
the  forgoing  papers  and  evidence  were  of  the  files  of  said 
cause  at  the  hearing  of  said  motion  for  a  new  trial.'' 
The  bill  of  exceptions  concludes  as  follows:  — 

"Done  and  dated  in  court^  this  twenty-seventh  day  of  Sep- 
tember^ 1890.  D.  M.  DuRFEE,  Judge." 

The  CJode  of  Civil  Procedure  provides  that  "when  a  motion 
for  a  new  trial  is  heard  and  decided  upon  the  minutes  of  the 
judge,  and  an  appeal  is  taken  from  the  decision,  a  bill  of 
exceptions  must  be  settled  in  the  usual  form,  upon  which  the 
argument  of  appeal  must  be  had."  (§  301.)  "All  bills  of 
exceptions  shall  be  reduced  to  form,  unless  noted  by  the  clerk, 
and  signed  during  the  term  in  which  the  same  is  tried,  .  .  •  • 
The  bill  of  exceptions  must  be  signed  by  the  judge  who  tried 
the  cause."  (§  294.)  Questions  of  practice  under  similar  stat- 
utes have  been  considered  in  many  cases  with  the  same  result 
oonoeming  the  principle  involved.  In  the  case  at  bar,  it  is 
necessary  that  the  papers  which  are  enumerated  in  the  bill  of 
exceptions  should  be  authenticated  by  the  judge  to  determine 
what  constitutes  the  minutes  of  the  court.  They  are  to  be 
brought  before  us  for  argument  and  decision.  The  certificate 
of  the  judge  has  been  carefully  considered  and  adjudged  value- 
less, if  defective  or  uncertain  when  tested  by  the  provisions 
of  the  Code  of  Civil  Procedure.  What,  then,  was  "done" 
September  27,  1890,  by  the  judge  in  court?  What  definite 
idea  relating  to  the  bill  of  exceptions  is  expressed  by  the  use 
of  this  term?  No  one  can  contend  seriously  that  this  is  a 
settlement  of  this  important  record  "in  the  usual  form."  As 
already  intimated,  the  law  does  not  tolerate  any  ambiguity  ot 
language  in  this  matter.  The  authority  conferred  upon  the 
judge  to  "settle"  a  bill  of  exceptions  "in  the  usual  form," 
carries  with  it  the  power  to  decide  what  shall  be  embraced 
therein.  The  bare  signature  of  this  officer  upon  a  certain  date 
does  not  prove  that  he  has  exercised  judicial  discretion. 

In  8an8(yme  v.  Myers,  80  Cal.  483,  the  court  held  that  man- 
damus will  lie  to  compel  a  judge  of  the  Superior  Court  to 
settle  a  bill  of  exceptions,  and  said:  "If  the  petitioner  had 
refused  or  neglected  to  so  correct  the  proposed  statement  as 
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directed,  the  judge  would  no  doubt  have  been  justified  in  refus- 
ing to  settle  the  same;  but  not  otherwise.  This  the  findings 
show  was  not  done.  The  respondent  refused  in  the  first  instance 
to  settle  the  statement,  not  to  sign  it.'' 

In  January  v.  Superior  Courts  73  Cal.  537,  the  court  said : 
*'The  bill  (of  exceptions)  as  originally  presented  was  a  tran- 
script of  the  reporter's  notes  of  the  evidence  and  proceedings, 
and  the  court  was  justified  in  refusing  to  settle  it."  In  People 
V.  Getty ^  49  Cal.  581,  the  court  said :  "The  practice  of  making 
up  bills  of  exceptions  in  the  reprehensible  form  adopted  in  this 
case  has  become  so  prevalent  that  some  measures  must  be  taken 
for  its  correction.  The  judge  of  the  court  below  would  be 
justified  in  refusing  to  settle  a  proposed  bill  of  exceptions  when 
it  is  presented  in  that  form,  and  we  are  of  the  opinion  that  it 
is  his  duty  to  strike  it  from  the  files."  This  legal  distinction 
between  the  meaning  and  effect  of  the  words  "settle"  and 
"sign"  has  been  enforced  in  this  court,  and  the  bill  of  excep- 
tions under  consideration  has  not  been  settled  according  to  law. 
{King  v.  Sullivan,  1  Mont.  282 ;  Taylor  v.  Hotter,  2  Mont.  476; 
Daniels  v.  Andes  Ins,  Go.  2  Mont.  500;  First  NaL  Bank  of 
Helena  v.  Irvine,  2  Mont.  554 ;  Raymond  v.  Thexton,  7  Mont 
299;  Sherman  y.  Higgins,  7  Mont.  479;  Barber  v,  Briscoe,  8 
Mont.  214.) 

It  is  therefore  ordered  that  the  motion  be  sustained. 

Harwood,  J.,  and  De  Witt,  J.,  concur. 


MORRIS,  Respondent,  r.  EDWARDS,  Appellant. 

OoziTBAGTS — IfderpretaHon-^ Sales  of  personal  property, — A  contract  for  the  silo 
of  a  stock  of  goods  expressed  as  a  considerafcioD  **  seyenty-fiTe  per  cent  of  the 
present  wholesale  cost  at  the  present  time,  with  freight  added,  at  present  rates 
and  classification."  The  yendee  withheld  twenty-fiye  per  cent  on  the  freight  as 
weU  as  the  stock.  Betd,  that  only  the  cost  of  the  stock  wss  subject  to  disooont, 
and  the  freight  should  be  paid  in  full. 

Appeal  from  First  Judicial  District,  Lewis  and  Clarke  County. 

The  cause  was  tried  before  Hunt,  J.,  upon  an  agreed  state- 
ment of  facts.    The  plaintiff  had  judgment  below. 
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Statement  of  the  case,  prepared  by  the  judge  delivering  the 
opinion. 

This  case  was  tried  upon  an  agreed  statement  of  facts,  from 
which  the  following  appears:  — 

Plaintiff  sold  defendant  a  stock  of  goods.  In  their  contract 
of  sale  is  the  following  clause:  "And  the  said  party  of  the 
second  part  agrees  to  and  with  the  said  first  party,  who  hereby 
assents  to  the  same,  to  pay  said  first  party,  his  personal  repre- 
sentatives and  assigns,  for  said  stock  in  trade  and  merchandise, 
seventy-five  (75)  per  cent  of  the  present  wholesale  cost  at  the 
present  time,  with  freight  added,  at  present  rates  and  classifica- 
tion, to  be  paid  as  soon  as  invoice  is  taken  and  the  cost  as 
aforesaid  of  the  entire  stock  in  trade  and  merchandise  aforesaid 
is  ascertained." 

In  pursuance  to  the  contract  the  parties  agreed  that  the 
wholesale  cost  of  such  stock  was  $5,309,  and  that  freight  on 
the  same  "at  present  rates  and  classification"  was  $1,327.25. 
Seventy-five  per  cent  of  the  valuation  of  the  stock  is  $3,981.75. 
Seventy-five  per  cent  of  the  freight  is  $995.44.  The  sum  of 
these  two  amounts  is  $4,977.19.  This  was  paid  by  defendant 
to  plaintiff.  The  difference  between  the  whole  amount  of 
freight,  $1,327.25,  and  seventy-five  per  cent  thereof,  $995.44, 
is  $331.81.  Plaintiff  claims  that  this  additional  sum  should 
be  paid.  Defendant  resists  its  payment.  The  controversy  is 
upon  the  terms  of  the  contract  above  recited.  The  parties 
agree  that  seventy-five  per  cent  of  the  valuation  of  the  stock 
should  be  paid;  but  plaintiff  contends  that  defendant  should 
pay  the  whole  of  the  freight,  and  defendant  maintains  that  he 
should  pay  only  seventy  per  cent  of  the  same;  that  is  to  say, 
that  the  words  "seventy-five  per  cent"  refer  to  the  freight  as 
well  as  to  the  stock;  or  in  other  words,  that  freight  should  be 
added  to  seventy-five  per  cent  of  the  stock,  and  not  to  the 
whole.  The  District  Court  gave  j«dgment  upon  the  plaintiff's 
view,  from  which  the  appeal  is  taken, 

Henry  C.  Smith,  for  Appellant. 

J.  TT.  ii^wfcy,  for  Respondent 
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De  Witt,  J. — No  briefs  were  filed  or  authorities  cited  hj 
oouDseL     This  court  must  coustrue  the  contract,  and  from  its 
terms  find  its  intent.     The  language  of  the  contract  is  of  the 
nature  of  a  Delphic  oracle,  and  is  possibly  open  to  two  con- 
structions ;  but  we  are  of  opinion  that  the  circumstances  throw 
light  upon  the  intent.     The  subject  of  the  contract  was  the 
sale  of  the  entire  stock  of  goods.     Its  wholesale  value  was  dis- 
counted twenty-five  per  cent.     We  believe  that  we  can  see  a 
reason  for  this.     It  is  known  to  merchants,  trading  as  these 
parties  were,  that  even  undamaged  goods  become  shop-worn, 
out  of  style,  out  of  demand,  out  of  season,  and  their  salable 
qualities  are  variously  affected   by  the  simple  lapse  of  time. 
Would  not  a  buyer  naturally  demand,  and  a  seller  accede  to 
a  reduction  from  wholesale  prices  for  these  reasons?     Other- 
wise there  would  be  no  reason  for  a  buyer  to  take  such  a  stock. 
If  he  were  to  pay  full  wholesale  prices,  might  he  not  better  go 
to  the  wholesale  dealer  directly,  and  buy  wholly  new  goods? 
We  can  thus  see  a  reason  for  a  reduction  on  the  goods.     Bat 
this  reason  does  not  obtain  with  freight.     Freight  is  money 
paid  for  the  transportation  of  goods.     The  money  so  paid  does 
not  deteriorate  in  value.     It  does  not  become  shop-worn,  out 
of  style,  out  of  season,  out  of  demand,  or  for  any  reason 
unsalable.     It  is  worth  as  much  on  old  goods  as  on  new.     It 
is  itself  worth  as  much  old  as  new.     In  fact,  age  gives  it  an 
additional  value,  if  we  consider  accrued  interest,  which,  how- 
•ever,  is  not  here  under  view,  for  the  parties  agreed  to  freight  at 
^*  present  rates  and  classification."     These  words  aid  us  in  our 
view  that  the  parties  did  not  intend  any  discount  on  the  freight 

Tlie  contract  is  not  clear  in  its  terms,  but  we  are  satisfied,  for 
the  reasons  ahove  suggested,  that  the  judgment  of  the  District 
Court  must  be  affirmed. 

Harwood,  J.  {concurring). — In  view  of  the  language  of  the 
contract,  I  regard  the  questbn  presented  to  this  court  as  a  very 
close  and  difficult  one.  If,  in  contracting  for  the  purchase  of 
a  stock  of  merchandise,  A  says  to  B,  "I  will  pay  you  for  this 
stock  seventy-five  per  cent  of  the  present  wholesale  cost  at  the 
present  time,  with  freight  added,  at  .present  rates  and  classifi- 
cation/' what  do  the  contracting  parties  intend  ?    In  the  fore- 
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going  proposition,  in  stating  the  terms,  I  have  adopted  the  exact 
language  and  punctuation  of  the  contract  as  found  in  the  record. 
Counsel  for  the  purchaser  contends  that  said  form  of  words 
means  that  both  the  price  of  the  goods  at  wholesale  and  the 
fireight  shall  be  discounted  twenty-five  per  cent.  Contrary  to 
this,  the  seller  contends  that  the  wholesale  price  of  the  goods, 
only,  was  to  be  discounted,  and  the  present  cost  of  the  freight 
was  to  be  added.  Counsel  for  respondent  suggests  that  there 
are  reasons  for  discounting  the  price  of  said  goods — that  some 
goods  are  shelf- worn,  damaged,  out  of  style  or  demand;  while 
the  freight  as  an  element  of  cost  was  a  fixed  item  of  value  in  the 
goods,  having  been  paid  out,  and  would  not  suffer  depreciation, 
and  therefore  the  seller  would  not  intend  to  discount  that  por- 
tion of  the  cost.  I  deem  such  reasons  or  suggestions  entitled 
to  no  consideration  in  our  attempt  to  interpret  and  ascertain 
from  the  language  of  this  contract  the  intent  of  the  parties  in 
the  particular  matter  in  question.  Such  suggestions  pertaiu  to 
the  motive  of  the  seller  for  discounting  the  price  of  his  stock 
of  merchandise,  and  we  have  no  evidence  of  what  his  motive 
was.  It  could  with  equal  force  be  suggested  that  the  seller 
agreed  to  the  discount  because  he  desired  to  engage  in  some 
promising  speculation,  or  because  he  desired  to  retire  from 
business  altogether. 

If  we  had  positive  evidence  that  the  motive  for  discounting 
the  cost  of  the  goods  was  because  some  were  siielf-worn,  or  out 
of  style  or  demand,  still  it  appears  to  me  that  there  is  a  fallacy 
in  the  argument  that  such  damage  or  depreciation  only  affected 
one  part  of  the  investment  in  said  goods.  Suppose  a  merchant 
should  ]>ay  one  dollar  for  an  article  at  the  wholesale  market  and 
another  dollar  for  the  transportation  of  said  article  to  his  place 
of  business.  Of  course,  the  cost  of  the  article  to  him  would 
be  two  dollars.  Now,  according  to  the  theory  of  respondent's 
counsel,  if  said  article  should  become  "self- worn,"  so  that  its 
value  was  depreciated  thereby,  the  depreciation  or  shelf-wear 
would  all  be  upon  the  dollar  of  the  cost  paid  to  the  wholesale 
dealer,  and  the  item  of  cost  paid  by  way  of  freight  remains 
fixed  and  undiminished.  As  a  result  of  such  reasoning  the 
article  would  never  depreciate  in  value  below  one  dollar,  al- 
though it  became  utterly  worthless  in  the  eyes  of  all  dealers 
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and  consumers ;  and  in  case  the  owner  sold  the  article,  promis- 
ing to  discount  the  cost  a  certain  per  cent  on  account  of  '^  shelf- 
wear/'  or  without  saying  for  what  reason  the  discount  was  made, 
as  in  the  case  at  bar,  there  would  be  a  presumption  that  the 
seller  did  not  intend  to  discount  the  item  of  cost  involved  in 
the  freiglit,  "for  that  could  not  become  shelf-worn."  I  do  not 
think  that  practical  merchants  are  governed  by  such  theories. 
Moreover,  the  contract  before  us  shows  by  its  own  terms  that 
no  such  considerations  had  any  bearing  upon  the  intention  oi 
the  parties  in  stipulating  for  said  discount.  The  damaged 
goods,  if  there  were  any,  were  excluded  from  the  contract  by 
the  following  provisions:  "That  such  goods  as  toys,  cards, 
poker-chips,  smokers'  articles,  cigars,  tobaccos,  and  notions, 
....  incomplete  sets,  hanging  lamps  incomplete/'  etc.,  "and 
all  goods  or  merchandise  which  are  cracked,  chipped,  or  dam- 
aged in  any  way,  are  not  included  or  embraced  in  this  sale  and 
agreement."  And  further,  the  purchaser  reserved  the  right  by 
the  terras  of  said  contract  to  reject  five  hundred  dollars*  worth 
of  said  goods  at  wholesale,  in  case  the  parties  to  the  contract 
could  not  agree  upon  the  price  thereof. 

It  should  be  borne  in  mind  that  there  is  no  evidence  before 
us  of  the  circumstances  which  surrounded  said  transaction,  and 
the  parties  thereto,  except  the  terms  of  the  contract.  "The 
circumstances  under  which  [a  contract]  was  made,  including 
the  situation  of  the  subject  of  the  instrument  and  the  parties  to 
it,  may  be  shown  so  that  the  judge  be  placed  in  the  position  of 
those  whose  language  he  is  to  interpret."  (Comp.  Stats.  §  632.) 
But  in  this  case  no  such  circumstance  of  the  subject-matter  of 
the  contract  and  of  the  parties  thereto  has  been  sliown  to  shed 
light  upon  the  intent  of  the  parties  in  respect  to  the  particular 
matter  in  controversy.  We  have  nothing  but  the  contract  to 
guide  our  endeavor  to  find  the  true  intent  of  the  parties.  It 
is  improper  for  this  court  in  construing  this  contract  to  assume 
that  any  of  said  goods  were  "shop- worn,  or  out  of  style  or  oat 
of  season,"  for  there  is  nothing  in  the  contract,  and  no  evidence 
aliunde  showing  that  any  of  said  goods  subject  to  the  contract 
were  in  that  condition.  It  cannot  be  properly  inferred  from  the 
language  excluding  certain  classes  of  goods,  and  all  "  cracked," 
"chipped,"  and  "damaged  goods,"  from  the  contract     From 
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all  that  can  be  gathered  from  this  record  before  U8,  there  is 
nothing  to  indicate  that  said  stock  of  merchandise  was  an  old 
or  a  new  stocky  or  partly  old  and  partly  new.  It  is  as  legiti- 
mate for  us  to  assume  that  the  stock  was  all  new  and  in  season 
and  style,  as  to  assume  that  any  of  it  was  shop-worn  or  out  of 
style  or  out  of  season.  We  know  from  the  contract  that  the 
subject  of  the  bargain  was  "all  the  stock  in  trade  and  merchan- 
dise, except  what  is  hereinafter  mentioned,  in  that  certain  store 
called  and  known  as  *  Morris*  Crockery  and  Glassware  Store/ 
of  said  party  of  the  first  part,  in  the  city  of  Helena,  Montana." 

No  authorities  were  cited  by  counsel  on  either  side.  The 
conclusion  I  have  reached  in  concurring  is  based  upon  the  fol- 
lowing considerations: — 

It  seems  clear,  in  reason  and  on  authority,  that  if  the  con- 
tract had  stipulated  that  the  purchaser  would  pay  "for  said 
stock  in  trade  and  merchandise  seventy-five  (75)  per  cent  of  the 
present  wholesale  cost  at  the  present  time,**  and  had  stopped 
there,  the  freight  would  have  properly  been  added  as  part  of  the 
cost;  and  of  course  in  that  case  the  discount  would  have  been 
taken  from  cost  of  freight  as  well  as  the  price  of  the  goods, 
because  the  freight  is  properly  an  element  of  the  cost  of  mer- 
chandise. {Buck  v.  Burk,  18  N.  Y.  337;  1  Sweeny,  590; 
Goodwin  v.  United  States,  2  Wash.  C.  C.  493.)  But  the  con- 
tract does  not  thus  provide.  It  separates  the  cost,  or  the  price 
which  the  purchaser  is  to  pay  under  this  contract,  into  two 
component  parts — the  wholesale  cost  at  the  present  time,  "with 
freight  added**  at  the  present  rates.  The  freight  was  to  be 
added  to  something  in  ascertaining  what  amount  the  purchaser 
should  pay. 

The  opinion  of  the  learned  judge  of  the  District  Court  upon 
this  case  is  in  the  record.  He  observed:  "It  is  admitted  by 
counsel  on  both  sides,  and  evidently  intended  to  be  embraced  in 
the  statement  agreed  upon,  that  the  wholesale  cost  of  the  stock 
io  trade  and  merchandise  sold  by  plaintiff  to  defendant  was  to 
be  estimated  by  the  bills  as  they  were  contracted  by  the  plaint- 
iff at  the  place  or  places  of  purchase;  and  that  in  estimating 
such  cost  and  defining  the  words 'wholesale  cost,*  the  signifi- 
cance should  be  the  actual  sum  paid  for  merchandise  at  the  point 
where  the  bill  was  contracted.**     Looking  at  the  two  distinct 
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propositioDSy  wliidi  combined  make  up  the  purchase  price  to  be 
paid  by  the  bujer^  he  held  that  the  clause  "seventy-five  per  cent 
of  ^'  should  be  limited  to  the  first  proposition  which  followed  it; 
i.  e.,  the  wholesale  cost  of  the  merchandise  at  present  prices.  I 
am  of  opinion  that  such  Is  the  proper  construction  to  put  upon 
the  clause  in  question,  unless  the  contract  clearly  shows  a  differ- 
ent intent.  I  therefore  concur  in  affirming  the  judgment  of  the 
lower  court. 

Blake,  C.  J. — I  think  that  my  brethren  have  interpreted  cor- 
rectly the  contract  of  the  parties,  and  concur  in  the  judgment. 


TORE,  Respondent,  v.  MURPHY,  Appellant. 

Onxvam  OT  Venus — Practice — Joinder  of  oauset  of  action,— la  the  cue  at  bar 
the  complaint  contained  two  catisee  of  action  in  tort.  In  the  flnt  eanae  of 
action  the  county  in  wkioh  the  tort  was  committed  was  stated.  In  the  second 
it  was  not.  Section  69,  Code  of  Civil  Procednre,  relating  to  Tenne  in  ciril 
actions,  provides,  in  Bubstance,  that  in  all  other  cases  the  action  shall  he  tried 
in  the  county  in  which  the  defendant  resides  at  the  commencement  of  ths 
action,  and  action  for  torts  in  the  county  where  the  tort  was  committed.  Held, 
that  upon  the  second  cause  of  action  a  change  of  venue  was  properly  granted  to 
the  county  of  defendant's  residence,  and  that  defendant's  right  to  %  change  of 
Tenne  could  not  he  abridged  by  reason  of  the  first  oaose  of  action  being  prop- 
erly triable  in  the  county  where  the  action  was  commenced. 

Appeal  from  Eighth  Judicial  Di^rici,  Quoade  Qmniy, 

Defendant's  motion  for  a  change  of  venue  was  denied  hj 
Benton,  J. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  appeal  is  from  an  order  denying  a  motion  for  a  change 
of  venue  made  by  the  defendant. 

The  complaint  states  two  causes  of  action.  The  first  is,  that 
on  June  20,  1890,  in  the  county  of  Cascade,  plaintiff  was  the 
owner  and  in  possession  of  a  band  of  sheep,  describing  thenii 
and  alleging  their  value;  that  at  said  time,  and  while  plaintiff 
was  such  owner  and  in  possession  in  said  Cascade  County,  where 
she  was  keeping  said  sheep,  the  defendant  did,  against  the  con- 
sent of  plaintiff,  unlawfully,  and  with  force,  take  from  the  poa- 
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session  of  plaintiff  all  of  said  sheep,  and  converted  the  same  to 
his  use,  to  the  damage  of  plaintiff  in  the  sum  of  $12,775.  The 
amount  of  damages  alleged  is  the  same  sum  as  the  value  for« 
merly  pleaded. 

The  second  cause  of  action  is,  that  on  June  20, 1890,  plaint- 
iff was  the  owner  and  entitled  to  the  possession  of  certain 
horses,  describing  them,  and  placing  upon  them  a  value;  that 
on  said  day,  while  plaintiff  was  the  owner  and  so  entitled  to 
possession,  the  defendant  was  in  possession  and  refused  to  de- 
liver the  same  upon  demand,  and  still  refuses,  and  has  unlaw- 
fully  converted  the  same  to  his  own  use,  to  the  damage  of 
plaintiff  in  the  sum  of  $700.  The  allegation  of  damage  is  in 
the  same  sum  as  the  statement  of  value.  The  second  cause  of 
action  varies  from  the  first  in  that  the  place  of  alleged  conver- 
sion is  not  stated;  and  the  wrongful  act,  if  there  be  one,  is  stated 
to  be  in  the  retaining,  and  not  the  taking  of  the  property. 

The  complaint  concludes:  ''So  that  plaintiff  avers  that  by 
the  wrongful  acts  of  defendant  hereinbefore  alleged,  she  has 
been  damaged  in  the  aggregate  by  the  defendant  in  the  sum  of 
$13,475,  and  she  is  entitled  to  recover  of  him  that  amount, 
with  interest  on  the  same  from  the  date  of  the  said  wrongful 
acts  until  paid.''  It  will  be  observed  that  the  aggregate  damage 
alleged  is  the  same  sum  as  the  aggregate  value  pleaded.  The 
demand  is  for  said  sum  and  interest  from  June  20,  1890,  until 
paid,  and  costs. 

Complaint  was  filed  August  25, 1890,  in  the  District  Court  for 
Cascade  County.  Summons  was  served  on  defendant  August 
26, 1890,  in  the  county  of  Lewis  and  Clarke.  Defendant  filed  a 
demurrer  October  4, 1890.  On  the  same  day  he  filed  a  written 
demand  that  the  place  of  trial  be  changed  to  Lewis  and  Clarke 
County,  and  therewith  an  affidavit  of  merits,  and  an  affidavit 
that  the  place  of  his  residence  was  Lewis  and  Clarke  County. 
That  he  was  a  resident  of  said  county  was  not  controverted. 
On  these  papers  defendant  moved  for  a  change  of  venue,  on*  the 
ground  that  the  county  designated  in  the  complaint  is  not  the 
proper  county,  for  the  reason  that  defendant  is  a  resident  of 
Lewis  and  Clarke  County,  and  was  served  with  summons  in 
said  county. 

The  statute,  in  reference  to  change  of  venue,  is  as  follows :— * 

Vol..  X.-20. 
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Sec.  69.  In  all  other  cases  the  action  shall  be  tried  in  the 
couutj  in  which  the  defendants,  or  any  of  theni|  may  reside  at 
the  commencement  of  the  action,  or  where  the  plaintiff  resides, 
and  the  defendants,  or  any  of  them,  may  be  found ;  or  if  none 
of  the  defendants  reside  in  the  State,  or  if  residing  in  the  State, 
the  county  in  which  they  so  reside  be  unknown  to  the  plaintiff, 
the  same  may  be  tried  in  any  county  which  the  plaintiff  may 
designate  in  his  complaint ;  and  if  any  defendant  or  defendants 
be  about  to  depart  from  the  State,  such  action  may  be  tried  in 
any  county  where  either  of  the  parties  may  reside,  or  service 
be  had.  Actions  upon  contract  may  be  tried  in  the  county  in 
which  the  contract  was  to  be  performed,  and  actions  for  torts 
in  the  county  where  the  tort  was  committed ;  subject,  however, 
to  the  power  of  the  court  to  change  the  place  of  trial  as  pro- 
vided in  this  act. 

Sec.  61.  If  the  county  in  which  the  action  is  commenced  is 
not  the  proper  county  for  the  trial  thereof,  the  action  may,  not- 
withstanding, be  tried  therein,  unless  the  defendant,  at  the  time 
he  appears  and  answers  or  demurs,  files  an  affidavit  of  merits, 
and  demands,  in  writing,  that  the  trial  be  had  in  the  proper 
county. 

Sec.  62.  The  court  may,  on  good  cause  shown,  change  the 
place  of  trial  in  the  following  cases :  — 

First — When  the  county  designated  in  the  complaint  is  not 
the  proper  county. 

Second — When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein. 

Third — When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change. 

Fourth  —  When,  from  any  cause,  the  judge  is  disqualified 
from  acting  in  the  action. 

The  District  Court  denied  the  motion  to  change  the  place  of 
trial.  From  that  order  the  appeal  is  prosecuted^  and  constitutes 
th^  only  question  before  this  court. 

OuUen,  Sanders  &  SheUan,  for  Appellant 

The  sole  question  is,  whether,  under  section  59,  page  72, 
CJode  of  Civil  Procedure,  defendant  is  entitled,  as  a  matter  of 
right,  to  have  the  place  of  trial  changed  to  the  county  of  his 
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residence.  Section  59,  as  originally  taken  from  the  Code  of 
Civil  Procedure  of  the  State  of  California,  was  in  the  exact 
words  of  said  section  in  the  Montana  Code  of  Civil  Procedure, 
except  the  last  sentence  of  said  section,  which  was  omitted. 
That  last  sentence  reads  as  follows:  '^Actions  upon  contracts 
may  be  tried  in  the  county  in  which  the  contract  was  to  be 
performed;  and  actions  for  torts  in  the  county  where  the  tort 
TFas  committed;  subject,  however,  to  the  power  of  the  court  to 
change  the  place  of  trial  as  provided  in  this  act.''  Under  the 
decisions  of  California  and  Nevada,  in  construing  this  section 
as  it  existed  in  the  Codes  of  those  States,  the  right  of  the  de- 
fendant to  have  the  action  tried  in  the  county  of  his  residence 
was  absolute.  The  court  had  no  discretion.  (  Williama  v.  Keller, 
6  Nev.  141;  Watkina  v.  Degener,  63  Cal.  500.)  The  question 
now  arises,  has  the  last  sentence  above  quoted  changed  the 
rule  of  law?  Endlich  on  the  Interpretation  pf  Statutes,  section 
435,  lays  down  the  rule:  "Where  the  authority  to  proceed  in 
courts  of  justice  is  conferred  by  statute,  and  where  the  manner 
of  obtaining  jurisdiction  is  prescribed  by  statute,  the  mode  of 
procedure  is  mandatory  and  must  be  strictly  complied  with,  or 
the  proceedings  will  be  void." 

It  will  be  observed  that  section  59  provides  that  in  all  other 
cases  the  action  shall  be  tried  in  the  county  in  which  the  defend- 
ant resides.  The  last  sentence  of  said  section  provides  that  the 
action  may  be  tried  in  the  county  in  which  the  contract  was  to 
be  performed,  or  the  tort  committed ;  subject,  however,  to  the 
power  of  the  court  to  change  the  place  of  trial,  as  provided  in 
the  act.  This  manifestly  means  that  the  defendant  has  the 
right  to  have  the  action  tried  in  the  county  of  his  residence, 
and  if  he  appears  in  the  time  and  manner  provided  in  said  act, 
and  demands  to  have  the  place  of  trial  changed,  the  court  must 
grant  the  motion.  If  he  does  not  make  the  demand,  however, 
then  the  court  has  jurisdiction  to  try  the  case.  If  we  give  the 
last  sentence  of  said  section  the  construction  placed  upon  ii  by 
the  plaintiff,  it  can  be  nothing  more  than  a  limiting  clause^ 
and  under  the  rule  of  interpretation  laid  down  in  such  cases,  is. 
to  be  restrained  to  the  last  antecedent.  Punctuation  is  not  to 
be  regarded  in  construing  a  statute.  {Ouahing  v.  Worriek,  9 
Gray,  382;  Endlich's  Interpretation  of  Statutes,  §  61;  Hum- 
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mock  V.  Farmei'tf  Loan  etc.  Co,  105  U.  S.  77.)  Hence  we  can 
treat  the  last  sentence  of  said  section  as  if  there  were  a  comma 
between  the  word  "  had'^  and  the  word  " actions.'*  Then,  under 
the  rule  above  quoted,  that  a  limiting  clause  is  to  be  restrained 
to  the  last  antece<lent,  we  find  that  actions  may  be  tried  in  the 
county  where  the  contract  was  to  be  performed  or  the  tort  com- 
mitted, when  none  of  the  defendants  reside  in  the  Territory, 
or  the  county  in  which  they  reside  is  unknown,  or  when  the 
defendants  may  be  about  to  depart  from  the  Territory.  This 
interpretation  gives  eflFect  to  the  permissive  word  "may,"  made 
use  of  in  said  section,  and  gives  force  also  to  the  mandatory 
word  "shall/'  in  the  first  part  of  said  section.  {CusJiing  v. 
Worrick,  9  Gray,  382 ;  HyaU  v.  Allen,  54  Cal.  358;  2  Dwarris 
on  Statutes,  590,  591;  Eudlich's  Interpretation  of  Statutes, 
p.  581.) 

Leslie  &  Baum,  for  Respondent. 

The  only  question  involved  is  whether  that  portion  of  section 
59,  Code  of  Civil  Procedure,  which  reads,  "Actions  upon  con- 
tracts may  be  tried  in  the  county  in  which  the  contract  was  to 
be  performed ;  and  actions  for  torts  in  the  county  where  the  tort 
was  committed ;  subject,  however,  to  the  power  of  the  court  to 
change  the  place  of  trial  as  provided  in  this  act,"  confers  such 
jurisdiction  in  this  case  upon  the  District  Court  of  Cascade 
County  as  will  preclude  appellant,  upon  motion,  changing  the 
venue  to  Lewis  and  Clarke  County.  If  the  provision  above 
quoted  from  section  59  had  been  omitted  from  the  section,  as 
was  done  in  the  California  Code,  the  two  cases  cited  by  the 
appellant's  counsel  in  6  Nev.  141,  and  63  Cal.  500,  would 
apply.  Indeed,  the  meaning  of  the  statute  is  so  apparent,  in 
the  absence  of  the  quoted  sentence,  it  is  difficult  to  see  how  any 
-controversy  could  arise  over  its  meaning. 

Our  position  is  not  at  variance  with  the  principle  laid  down 
in  Endlich  on  the  Interpretation  of  Statutes,  section  435.  The 
provision  in  section  59,  that  "  in  all  other  cases  the  action  shall 
be  tried  in  the  county  in  which  the  defendant  resides,"  etc.,  has 
several  qualifying  provisions  following,  among  them  is  the  last 
sentence  in  the  section,  upon  which  we  rely,  and  which  is  in  the 
nature  of  a  proviso  to  the  first  provision  of  the  section.     If 
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counsel  for  appellant  insists  upon  striking  out  the  period  after 
the  word  "  had/'  and  thereby  destroying  the  force  of  what  fol- 
lows as  an  independent  provision,  we  submit  that  no  violence 
will  be  done  the  statute  either  in  the  grammatical  construction 
or  perspicuous  diction  by  substituting  a  semicolon  in  lieu  of  a 
corama^  giving  it  the  dignity,  which  was  clearly  the  legislative 
intent,  of  an  exception  to  the  first  general  provision  of  the 
section.  To  interpret  its  meaning  as  counsel  for  appellant  does, 
that  the  defendant  has  the  right  to  transfer  his  case  upon  motion, 
would  be  to  accuse  the  legislature  of  the  grossest  tautology. 
Every  action  may  be  tried  in  the  county  where  brought,  if  the 
defendant  does  not  exercise  his  right  to  change  the  venue  to  the 
proper  county.     (§61.  Comp.  Stats.) 

We  do  not  believe  it  was  the  intention  to  embody  any  part 
of  section  61  in  section  59,  and  more  especially  in  the  obscure 
way  that  appellant's  interpretation  would  place  it.  The  first 
clause  of  section  59  is  a  general  provision.  That  portion  of 
the  section  we  rely  upon  is  one  applying  to  cases  of  two  particu- 
lar classes.  In  short,  a  special  or  partimdar  provision.  They 
are  provisions,  each  upon  an  independent  footing.  When  a 
general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  (See  §  631,  first  div.  Comp.  Stats.) 
Applying  this  rule,  the  concluding  sentence  of  section  59  can 
mean  this,  and  this  only,  as  applicable  to  this  case,  that  the 
plaintiff  may  institute  her  case  in  Cascade  County,  where  the 
tort  was  committed,  because  the  word  "may"  is  permissive; 
or  she  might  at  her  option  have  instituted  her  action  in  the 
county  of  the  defendant's  residence,  or  where  he  might  have 
been  found;  subject  in  either  case  to  the  power  of  the  court  to 
change  the  place  of  trial  as  provided  in  subdivisions  second, 
third,  and  fourth  of  section  62,  Compiled  Statutes.  To  extend 
the  power  of  the  court  to  the  first  subdivision  of  said  section 
would  be  but  a  repetition  of  section  61. 

De  Wrrr,  J. — Respondent  contends  that  the  last  sentence  of 
section  59  fixes  the  place  of  trial  in  Cascade  County,  and  retains 
it  therein,  while  appellant  insists  upon  his  right  to  the  change. 

It  is  necessary  to  determine  whether  the  action  is  in  contract 
or  in  tort.    For,  if  in  contract,  it  seems  that  the  face  of  the 
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contract  must  disclose  that  it  was  to  be  performed  in  the  county 
in  which  the  action  was  oommeucedy  in  order  to  lay  and  retain 
the  venue  in  that  county.  But  we  need  not  decide  that  point, 
for  we  are  of  opinion  that  the  action  sounds  in  tort.  In  actions 
growing  out  of  the  taking  or  retaining  of  personal  property, 
the  pleader  may  declare  in  replevin,  or  in  conversion,  or  may 
waive  the  tort,  and  sue  upon  an  implied  contract.  It  is  some- 
times di£Qcult  to  determine  which  course  the  pleader  has  in- 
tended to  pursue.  But  in  tliis  case  we  believe  that  it  is 
determinable.  There  is  a  clear  allegation  of  a  wrongful  taking 
in  one  cause  of  action,  and  a  wrongful  declining  in  the  other. 
In  each,  there  is  an  allegation  of  conversion,  and  in  each,  a 
statement  of  damages  to  plaintiff.  She  demands  a  judgment 
for  the  amount  in  which  she  says  she  is  damaged,  which 
amount  she  lays  at  the  value  of  the  property  at  the  time  of  con- 
version, and  interest.  The  whole  tenor  of  the  complaint  leads 
to  the  conclusion  that  the  action  is  in  tort.  Then,  as  to  the 
place  of  its  commission.  The  tort,  set  up  in  the  first  cause  of 
action,  is  explicitly  alleged  to  have  been  committed  in  Cascade 
County.  The  second  cause  of  action,  for  tort  also,  is  separately 
stated.  It  nowhere  appears  in  the  complaint  that  this  alleged 
tort  was  committed  in  Cascade  County.  We  have  before  us  no 
other  source  of  information.  We  have  no  knowledge  that  the 
second  tort  complained  of  was  committed  in  Cascade  County. 

Counsel  have  argued  the  construction  of  the  last  sentence  of 
section  59,  in  connection  with  the  previous  portion  of  that  sec- 
tion. But  it  is  not  necessary,  in  this  decision,  to  construe  those 
provisions.  It  may  be  assumed,  for  the  purposes  of  the  case,  as 
ROW  before  us,  that  the  plaintiff  has  the  right  to  have  an  action 
for  tort  tried  in  the  county  where  it  was  committed,  notwith- 
standing the  residence  of  defendant  in  another  county^  and  his 
service  therein. 

In  this  complaint  two  causes  of  action  are  joined.  In  one 
it  appears,  by  the  complaint,  that  the  tort  was  committed  in 
Cascade  County.  In  the  other  it  does  not  so  appear.  There- 
fore, as  far  as  this  court  is  informed  by  the  record,  defendant 
has  the  right  (§  59)  to  have  the  second  cause  of  action  tried  in 
Lewis  and  Clarke  County,  the  county  of  his  residence  and  of 
service  upon  him ;  and  this  right  is  not  modified  by  the  fact 
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that  this  second  alleged  tort  was  committed  in  Cascade  County, 
for  it  does  not  appear  that  it  was  there  committed.  And  if 
defendant  has  the  right  to  have  the  second  cause  of  action  tried 
in  Lewis  and  Clarke  County,  plaintiff  cannot  abridge  this 
right  by  joining  in  his  complaint  another  cause  of  action  (the 
first  in  the  complaint),  which  might  be  properly  construed  as 
triable  in  Cascade  County.  This  position  is  thoroughly  and 
satisfactorily  discussed  in  Ah  Fong  v.  Stei-nes^  79  Cal.  30.  See, 
also,  Sayward  v.  Houghton,  82  Cal.  628. 

In  consideration  of  the  facts  before  the  District  Court,  we 
are  of  opinion  that  defendant's  demand  for  a  change  of  venue 
should  have  been  granted.  It  has  been  so  held  in  Williams  v. 
Keller,  6  Nev.  141,  and  Watkina  v.  Degener,  63  Cal.  600.  The 
statutes  of  those  States  are  similar  to  section  59,  except  that  the 
last  sentence  is  omitted.  As  that  last  sentence  is  in  no  way 
before  us  for  construction,  these  cases  last  cited  are  in  point, 
and  we  are  satisfied  with  their  reasoning. 

It  is  therefore  ordered  that  the  order  appealed  from  be 
reversed,  and  the  case  is  remanded  to  the  District  Court,  with 
directions  to  make  an  order  transferring  the  case  to  Liewis  and 
Clarke  County. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 
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EDDY,  Respondent.  24  su 

JjjDOKEST^  Foreign  aUaehment— Justice^  C/ourto.— There  being  no  proTisioo 
within  title  18  of  the  Code  of  Civil  Procedure,  relating  to  proceedings  in  Jus- 
tices' Courts,  which  defines  the  character  of  a  judgment  to  be  entered  against  a 
defendant  where  jurisdiction  has  been  obtained  by  publication  of  summons  and 
attachment  of  property,  a  personal  judgment  in  such  case  without  directions 
for  the  sale  of  the  attached  property  is  yalid,  notwithstanding  tliat  section  80 
of  the  Code  of  Civil  Procedure  requires  that  the  judgment  and  execution  in 
District  Courts  in  such  cases  shall  be  against  the  property  attache^,  and  that 
section  804  of  the  Code  of  Civil  Procedure  requires  that  the  proviHions  of  the 
Code  of  Civil  Procedure  relative  to  practice,  pleading,  and  trial  in  the  District 
Court,  shall,  so  far  as  the  same  are  applicable,  and  do  not  confiict  with  this  title, 
be  observed  in  the  Justices'  Courts,  as  said  section  80,  is  in  conflict  with  sub- 
division 8  of  section  245,  providing  that  in  actions  where  the  service  of  the 
summons  was  by  publication  the  court  may  render  judgment  for  the  amount 
which  the  plaintiff  is  entitled  to  recover* 
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Bamk^  EX^cuHons^  Foreign  attachmenU — Jtuticel'8  Court,— Xn  the  cftse  at  bar 
the  ezecntion  was  in  fonn  aa  provided  by  sections  802  and  808  of  the  Code  of 
Ciril  Procedure,  relating  to  executions  from  Justices*  Courts.  Sections  194  and 
819  of  the  Code  of  Civil  Procedure  provide,  in  substance,  that  if  judgment  be 
recovered  by  the  plaintiii;  the  sheriff  shall  satisfy  the  same  out  of  the  property 
attached,  and  that  all  property  and  rights  of  property  seized  and  held  under 
attachment  in  the  action  are  liable  to  execution.  Held,  that  the  taking  of  the 
perflonal  Judgment,  without  embodying  therein  directions  for  the  sale  of  the 
attached  property,  did  not  destroy  the  lien  of  the  attachment,  and  the  execation 
was  valid. 

ItjLKDAtsra-^Jwstice  of  the  peace  ^  Refttnal  to  exercise  jurisdiclion. —  "iUindamoB 
will  lie  to  compel  a  JusUoe  of  the  peace  to  issue  an  order  to  compel  a  garnishee 
to  appear  and  testify  under  oath,  where  it  appears  that  the  Jnstioe  has  refused  to 
make  the  order,  and  that  the  Judgment  and  execution  against  the  defendant  an 
UwfuL 

Appeal  from  Second  Judicial  District,  Silver  Bow  Chanty. 

Judgment  was  rendered  by  McHatton,  J,,  against  relator 
on  application  for  a  writ  of  mandate. 

Charles  CyDonnell,  for  Appellants. 

Plaintiff  in  support  of  his  position  cited  the  following  author- 
ities :  Pennoyer  v.  Neff,  95  U.  S  714,  and  cases  cited ;  Mmdge 
V.  Sleinharty  78  Cal.  34;  12  Am.  St.  Rep.  17,  and  cases  cited; 
Coopei^  V.  Reynolds,  10  Wall.  319 ;  Walker  v.  McQasker,  66  Cal. 
360;  Belcher  v.  Chambers,  53  Cal.  635;  HaH  v.  Sansom,  110 
U.  S.  151;  Freeman  v.  Alderson,  119  U.  S.  188;  Anderson  v. 
Ooff,  72  Cal.  69;  1  Am.  St.  Rep.  34;  Hamilton  v.  TiUi,  65  Cal. 
67 ;  Anderson  v.  Pennie,  32  Cal.  266 ;  Peoj)le  v.  Be  La  GuarrOy 
43  Cal.  225. 

jP.  T.  McBride,  for  Respondent. 

A  judge  being  called  upon  to  decide  as  to  the  validity  of  any 
proceedings,  and  having  acted,  and  rendered  his  judgment 
accordingly,  such  action  cannot  be  oontrolled  by  a  writ  of  man- 
damus. {Ex  parte  Netoman,  14  Wall.  152;  Ex  parte  Sdiipab, 
98  U.  S.  240;  Ex  parte  Railway  Co.  101  U.  S.  720;  State  ex 
rel.  Bebee  v.  Judge,  28  La.  An,  1705 ;  26  Am.  Rep.  115.)  It  is 
a  well-established  principle  that  in  an  action  on  a  money  demandy 
in  which  there  has  been  no  personal  service  or  personal  appear- 
ance, the  case  is  essentially  in  the  nature  of  a  proceeding  in 
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reniy  the  only  effect  of  which  is  to  subject  the  property  attached 
to  the  payment  of  the  demand  which  the  court  may  find  to  be 
due  to  plaintiff^  and  in  such  case  the  judgment  of  the  court, 
though  in  the  form  of  a  personal  judgment,  has  no  effect  beyond 
the  property  attached  in  the  suit,  and  no  general  execution  can 
issue  for  any  balance  unpaid  after  the  attached  property  is 
exhausted.  The  court  in  such  case  cannot  proceed  at  all  unless 
the  officer  finds  property  of  the  defendant  on  which  to  levy  the 
writ  of  attachment.  (Pennoyer  v.  Neffy  95  U.  8.  714;  Cooper 
V.  Reynolds^  10  Wall.  319;  Freeman  v.  Alderaon,  119  U.  S. 
188;  Drake  on  Attachments,  §  6,  p.  5,  n.  3;  Freeman  on  Judg- 
ments, §§  127,  607  a.) 

Our  legislature  has  adopted  this  general  principle  and  has 
gone  one  step  further,  and  has  provided  that  in  such  case  the 
judgment  shall  not  be  a  general  or  personal  judgment,  but  shall 
be  against  the  attached  property.  (Comp.  Stats,  first  div.  p.  79, 
§  80.)  In  the  case  at  bar,  the  judgment  rendered  was  a  general 
personal  judgment  and  the  execution  issued  was  a  general  execu- 
tion, and  upon  proceedings  supplemental  to  the  said  execution 
the  relators  are  endeavoring  to  collect  from  Shippen  an  alleged 
indebtedness  to  the  judgment  debtor  Borlace,  which  from  their 
own  showing  was  not  in  existence  until  long  after  the  said 
judgment  was  rendered.  All  presumptions  are  adverse  to  the 
jurisdiction  of  inferior  courts.  (Wells  on  Jurisdiction,  §  40, 
p.  29;  Freeman  on  Judgments,  §§  525-527.)  The  said  judg- 
ment of  Maihewa  et  al.  v.  Borlace  is  void,  for  the  reason  that 
it  does  not  appear  that  there  was  any  sufficient  affidavit  for 
publication  of  summons  made,  or  order  for  publication  of  sum- 
mons, or  any  sufficient  publication  of  summons,  the  summons 
published  requiring  defendant  to  appear  before  Hopkins  and 
not  before  Eddy.  An  order  in  proceedings  supplemental  to 
execution  may  be  regarded  as  a  special  order,  made  after  final 
judgment  and  appealable.  (Hayne  on  New  Trial  and  Appeal, 
§  196,  p.  586.)  An  appeal  will  lie  from  an  order  refusing  to 
quash  an  execution.  {Gibnan  v.  County  of  Contra  Costa,  8  Cal. 
52.)  If,  then.  Judge  Eddy  erred  in  deciding  that  relators'  exe- 
cution was  void,  and  dismissing  the  proceedings  supplemental 
thereto,  relators  had  a  plain,  speedy,  and  adequate  remedy  at 
law. 
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Blake^  C.  J. — This  is  an  appeal  from  the  judgment  of  the 
court  below  in  refusing  to  issue  a  peremptory  writ  of  mandate 
upon  the  application  of  the  appellants.  The  affidavit  of  the 
parties  who  are  beneficially  interested  contains  the  following 
statements^  which  are  relevant  and  material  to  this  inquiry: — 

That  said  John  Eddy  is  a  lawful  justice  of  the  peace  of  the 
township  of  Silver  Bow,  county  of  Silver  Bow,  and  State  of 
Montana.  That  said  William  H.  Mathews  and  C.  F.  Curtis 
were  doing  business  in  Walkerville,  county  of  SilverCow  afore- 
said, under  the  firm  name  of  Mathews  and  Curtis,  and  com- 
menced an  action  September  12,  1889,  against  Sarah  Borlaoe 
in  the  Justice's  Court  of  said  township  to  recover  the  sum  of 
$299,  for  goods  sold  and  delivered  to  her  by  said  Mathews  and 
Curtis.  That  said  Borlace  left  the  Territory  of  Montana  Sep- 
tember 12,  1889.  That  on  said  twelfth  day  of  September, 
1889,  said  Mathews  and  Curtis  filed  their  complaint  and  affi- 
davit for  and  bond  on  attachment  in  said  action  in  said  Justice's 
Court,  and  caused  a  summons  to  be  issued  thereon.  That  a 
summons  and  writ  of  attachment  were  then  issued  in  said 
action  and  placed  in  the  hands  of  O.  B.  Benson,  a  constable  of 
said  county;  and  that  said  summons  was  returned  by  said  con- 
stable with  his  return,  showing  that  by  diligent  search  he  was 
unable  to  find  said  Borlace;  and  that  said  writ  of  attachment 
was  returned  by  said  constable,  showing  that  he  levied  upon  and 
attached,  September  12, 1889,  the  following  described  property, 
to  wit,  money  due  said  Borlace  from  Ben  Clark,  $27 ;  D.  Cun- 
ningham, $42;  Frank  Sands,  $15;  Al.  Abbot,  $160;  and  that 
said  parties  acknowledged  such  indebtedness,  and  promised  to 
pay  said  moneys  into  court.  Tliat  said  Curtis,  as  one  of  said 
plaintiffs,  filed,  September  20, 1889,  his  affidavit  with  said  Jus- 
tice's Court,  and  obtained  an  onler  that  service  of  said  summons 
be  made  by  publication  in  the  Butte  Mining  Journal ;  that  said 
summons  was  then  issued  and  published  in  said  newspaper  for 
the  period  of  thirty  consecutive  days,  to  wit,  from  the  twenty- 
second  day  of  September,  1889,  to  the  twenty-second  day  of 
October,  1889.  That  the  foregoing  proceedings  were  had  in 
said  court  when  J.  J,  Hopkins  was  a  justice  thereof;  and  that 
said  John  Eddy  succeeded,  December  10,  1889,  the  said  Hop- 
kins.    That  the  said  Eddy,  as  the  justice  ot  said  court,  signed 
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and  entered,  December  12,  1889,  a  judgment  in  favor  of  said 
Mathews  and  Curtis  aud  against  said  Borlace  for  the  sum  of 
$299.  That  an  execution  was  issued  August  11,  1890,  by  the 
said  Eddy,  as  such  justice,  and  placed  in  the  hands  of  the 
sheriff  of  said  county;  that  said  sheriff,  by  his  deputy,  one 
Richards,  and  said  Abbot  went  into  the  office  of  W.  C.  Shippen, 
who  was  acting  as  the  agent  for  said  Borlace,  and  said  Abbot 
placed  the  sum  of  $155,  the  amount  he  claimed  he  owed  the 
said  Borlace,  and  the  money  which  was  garnished  in  his  hands, 
upon  the  table  of  said  Shippen;  and  that  while  said  money 
was  on  said  table  the  said  Richards,  as  said  deputy-sheriff, 
served  said  Shippen  with  a  copy  of  the  execution  issued  by  said 
Eddy,  and  also  a  garnishee  notice.  That  the  said  Shippen 
made,  August  15,  1890,  a  return  to  the  said  sheriff,  showing 
that  he  held  in  his  hands  as  the  property  of  said  Borlace  the 
sum  of  $29.90,  and  that  he  paid,  August  14,  1890,  to  F.  T. 
McBride  the  sum  of  $100,  and  retained  for  himself  the  sum  of 
$25.  That  Charles  O'Donnell,  as  the  attorney  of  said  Mathews 
and  Curtis,  made,  August  20,  1890,  the  affidavit  required  by 
section  803  of  the  Code  of  Civil  Procedure,  and  obtained  an 
order  from  said  Eddy,  as  said  justice  of  said  court,  commanding 
the  said  Shippen  to  appear  before  him  at  his  office  on  said  day 
at  seven  o'clock,  p.  M.,  and  be  examined  on  oath  concerning 
any  money  that  he  may  have  in  his  possession,  or  under  his 
control,  and  as  to  any  debts,  money,  effects,  credits,  and  other 
property  owing  to  or  belonging  to  said  Borlace ;  and  that  said 
order  was  then  served  upon  said  Shippen.  That  said  Shippen 
appeared  at  said  time  and  place  in  pursuance  of  said  order 
before  said  Eddy,  as  said  justice,  and  was  sworn  according  to 
law  in  such  cases;  that  said  Shippen  was  there  with  his  coun- 
sel, F,  T.  McBride;  that  the  said  examination  of  said  Shippen 
was  postponed  by  said  justice  until  August  21,  1890,  at  nine, 
A.  M.;  that  it  was  then  postponed  until  August  22, 1890,  at  ten, 
A.  M.;  that  said  Shippen  aj)peared  at  said  time  before  said  Eddy, 
as  said  justice,  and  object al  to  any  examination  by  the  counsel 
for  said  Mathews  and  Curtis;  that  said  counsel,  Charles  O'Don- 
nell, demanded  of  said  Eddy,  as  such  justice,  the  privilege  of 
examining  the  said  Shippen,  which  was  then  refused;  that  said 
Mathews  and  Curtis,  by  said  counsel,  requested  said  court  to 
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make  an  order  placing  said  Shippen  in  the  custody  of  the 
sherifiF  aforesaid,  for  refusing  to  testify  in  this  proceeding,  and 
that  said  Eddy,  as  such  justice,  refused  to  grant  said  order,  or 
compel  said  Shippen  to  testify;  and  that  the  hearing  was  then 
continued  until  August  22,  1890,  at  seven,  p.  m.  That  said 
Shippen,  in  pursuance  of  said  order,  appeared  before  said  Eddy, 
as  such  justice;  that  counsel  for  said  Mathews  and  Curtis  then 
asked  said  Shipj^en  several  questions,  which  the  said  Shippen 
refused  to  answer;  and  that  said  Eddy,  as  such  justice,  refused 
to  allow  said  counsel  to  put  any  questions  to  said  Shippen,  but 
ordered  said  Shippen  to  be  discharged  from  further  attendance 
at  said  court,  and  dismissed  the  said  proceedings.  And  that 
this  action  of  said  Eddy,  as  such  justice,  has  deprived  said 
Mathews  and  Curtis  of  said  sum  of  $155,  or  any  part  thereof, 
in  the  hands  of  said  Shippen ;  and  that  they  have  no  plain, 
speedy,  or  adequate  remedy  in  the  ordinary  course  of  law. 

The  prayer  is  for  an  alternative  writ  of  mandate  command- 
ing said  Eddy,  as  such  justice,  to  issue  an  order  to  compel  said 
Shippen  to  appear  and  testify  on  oath  according  to  said  section 
808  of  the  Code  of  Civil  Procedure.  Thereupon  the  court 
beh>w  issued  an  alternative  writ  of  mandate  in  conformity  with 
the  application  of  said  Mathews  and  Curtis. 

The  answer  of  the  said  Eddy  "denies  on  information  and 
belief  that  on  March  12,  1889,  or  at  any  other  time,  the  said 
petitioners  filed  any  complaint  in  the  case  of  ilatheics  and 
Curtis  v.  Sarah  Bmiace  in  the  said  J.  J.  Hopkins'  court,  or  any 
paper  that  from  courtesy  could  be  called  either  a  complaint  or 
account;  denies  that  the  said  bond  or  affidavit  on  attachment 
was  filed  in  said  cause  or  court  prior  to  September  12,  1889." 
The  answer  then  admits  that  said  Benson,  as  said  constable, 
made  the  following  return  upon  tlie  writ  of  attachment  in  said 
case  of  Matliews  and  Curtis  v.  Borlace: — 

"  I  do  hereby  certify  that  I  received  this  writ  on  the  twelfth 
day  of  Septeml)er,  A.  D.  1889,  and  personally  served  the  same 
by,  on  the  twelfth  day  of  September,  A.  D.  1889,  levying  upon 
and  attaching  the  following  described  property,  to  wit,  money 
due  defendant,  Sarah  Borlace,  from  Ben  Clark,  $27  ;  D,  Cun- 
ningham, $42;  Frank  Sands,  $15;  A.  C.  Abbot,  $160;  said 
parties  acknowledging  said  indebtedness  and  promising  to  pay 
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the  same  into  court;  all  done  in  the  county  of  Silver  Bow,  M.  T. 
"Dated  this  fourteenth  day  of  September,  A.  D.  1889. 

"  O.  B.  Benson,  Constable. '' 

The  answer  admits  that  an  affidavit  for  the  publication  of 
the  summons  in  said  case  was  filed  September  20,  1889;  and 
admits  that  he,  the  said  Eddy,  as  such  justice  of  the  peace, 
signed  the  judgment  in  said  case,  which  is  made  a  part  of  said 
answer.  "And  this  defendant,  as  justice  of  the  peace  aforesaid, 
is  of  the  opinion  and  has  so  decided  that  said  judgment  was 
not  duly  or  regularly  entered,  for  the  reason  that  there  never 
was  any  personal  service  of  summons  on  defendant,  Sarah 
Borlace,  and  she  never  voluntarily  appeared  in  said  case;  and 
the  statutes  provide  that  when  there  is  no  personal  service  on 
defendant  within  the  State,  and  no  voluntary  appearance  on 
her  part,  the  judgment  and  execution  shall  be  against  the  prop- 
erty attached,  and  therefore  denies  that  said  judgment  was  duly 
entered  against  the  said  defendant,  Sarah  Borlace,  for  the  said 
sum  of  $299.'' 

The  answer  admits  that  an  execution  was  issued  August  11, 
1890,  in  said  case,  and  alleges:  "And  this  defendant  is  of  the 
opinion,  and  as  justice  of  the  peace  has  decided,  that  said  exe- 
cution was  not  duly  or  regularly  issued,  the  judgment  upon 
whicli  it  issued  not  being  in  accordance  with  law."  The  answer 
further  alleges:  "As  to  the  said  W.  C.  Shippen  being  duly 
garnished  under  said  execution,  this  defendant  is  of  the  opinion, 
and  as  said  justice  of  the  peace  has  decided,  that  he  was  not, 
for  the  reasons  that  neither  the  said  execution  nor  judgment 
upon  which  it  issued  was  in  accordance  with  law."  These 
averments  respecting  the  validity  of  the  judgment  and  execu- 
tion are  reiterated,  and  it  is  also  stated  in  the  answer  that  said 
Shippen  "  had  never  been  served  with  garnishee  process  under 
the  attachment,  and  no  indebtedness  or  other  property  had  ever 
been  levied  upon  it  in  his  hands  under  the  attachment  issued  in 
this  case," 

The  papers,  which  were  filed  in  the  Justice's  Court  in  the 
case  of  Mathews  and  Oariia  v.  Borlace^  appear  in  the  transcript. 
The  court  below  heard  and  tried  the  application  for  the  per- 
emptory writ  of  mandate  upon  the  affidavit,  answer,  and  papers. 
No  opinion  was  delivered  upon  the  entry  of  the  judgment,  but 
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we  infer  from  the  argument  of  counsel  that  the  reasons  which 
have  been  given  in  the  foregoing  answer  controlled  the  decision. 

It  will  be  necessary  to  examine  the  proceedings  in  the  Jas- 
tice's  Court  in  the  foregoing  case  of  Jlatheios  et  al.  v.  Borlace, 
No  personal  service  was  had  upon  the  defendant  therein ;  but 
the  affidavit  for  the  publication  of  the  summons  was  made 
according  to  the  terms  of  the  statute^  the  summons  was  dulj 
published  and  the  proof  thereof  was  made,  and  the  property 
of  said  Borlace  was  attached  by  the  constable.  The  respond- 
enty  as  a  justice  of  the  peace^  was  authorized  to  enter  a  judg- 
ment in  favor  of  said  Mathews  et  al,  and  against  the  defendant 
(Cooper  V.  ReynMa,  10  Wall.  308;  Pennoyer  v.  N^,  95  U.  S, 
714;  8L  Qair  v.  Cox,  106  U.  S.  350;  Pana  v.  Bowler,  107 
U.  S.  529;  HddriUer  v.  Elisabeth  Oilcloth  Co.  112  U.  S.  294; 
Applegate  v.  Lexington  etc.  Min.  Q).  117  U.  S.  255;  Freeman  v. 
Alderaon,  119  U.  S.  185.)  In  Cooper  v.  Reynolds,  supra,  Mr. 
Justice  Miller  in  the  opinion  said:  ^^So  also  while  the  general 
rule  in  regard  to  jurisdiction  in  rem  requires  the  actual  seizure 
and  possession  of  the  res  by  the  officer  of  the  court,  such  juris- 
diction may  be  acquired  by  acts  which  are  of  equivalent  import, 
and  which  stand  for  and  represent  the  dominion  of  the  court 
over  the  thing,  and  in  effect  subject  it  to  the  control  of  the 
court  ....  So  the  writ  of  garnishment  or  attachment,  or 
other  form  of  service,  on  a  party  holding  a  fund  which  becomes 
the  subject  of  the  litigation,  brings  that  fund  under  the  juris- 
diction of  the  court,  though  the  money  may  remain  in  the 
actual  custody  of  one  not  an  officer  of  the  court." 

The  answer  alleges  that  the  action  of  this  justice  in  entering 
this  judgment  was  void,  and  his  counsel  insists  that  the  provis- 
ions of  the  Code  of  Civil  Procedure  prescribing  the  form  thereof 
were  disregarded.  The  following  language  is  relied  on  to  up- 
hold this  view:  "And  in  all  cases  where  there  has  been  prop- 
erty of  the  defendant  attached  to  secure  any  judgment  that  may 
be  recovered  against  him,  and  there  is  no  personal  service  on 
such  defendant  within  the  Territory,  or  voluntary  appearance,  * 
as  aforesaid,  the  judgment  and  execution  shall  be  against  the 
property  attached,  as  provided  in  section  73  of  this  chapter." 
(Code  Civ.  Proc.  §  80.)  The  section  thus  referred  to  is  silent 
upon  the  subject^  and  there  are  other  provisions  regulating 
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judgments  which  must  be  compared  to  assist  us  in  this  investi- 
gation. The  transcript  shows  that  there  has  been  entered  in 
the  docket  of  the  Justice^s  Court  all  the  proceedings  required 
by  law  in  the  case  of  said  Mathews  d  aL  v.  Borlace.  The  title 
specifies  correctly  the  court  and  the  names  of  the  parties,  and 
it  is  stated  that  "judgment  was  entered  against  the  defendant 
and  in  favor  of  plaintiffs  for  the  sum  of  $299,  costs  of  this 
action,  constable  fees,  $8.90.'*  The  property  which  was  at- 
tached comprised  debts  which  were  due  from  various  parties  to 
said  Borlace,  and  amounted  to  $244. 

The  requirements  of  the  Code  of  Civil  Procedure  relating 
to  proceedings  in  the  Justice's  Court  have  been  scrupulously 
observed.  Under  this  title  there  is  no  section  which  defines  or 
distinguishes  the  character  of  the  judgment  which  shall  be 
entered  when  jurisdiction  of  the  defendant  has  been  obtained 
by  the  publication  of  the  summons  and  the  attachment  of  prop- 
erty. In  other  words,  there  is  no  clause  which  is  similar  to 
the  eightieth  section,  siipra.  It  provides  for  the  publication 
of  a  summons  in  certain  cases,  which  embrace  the  action  of 
Mathews  et  al.  v.  Borlace.  (Code  Civ.  Proc.  §  745.)  "When 
the  defendant  fails  to  appear  and  answer,  judgment  shall  be 
given  for  the  plaintiff,  as  follows:  When  a  copy  of  the  account, 
note,  bill,  or  other  obligation  upon  which  the  action  is  brought 
was  filed  with  the  justice  at  the  time  the  summons  was  issued, 
judgment  shall  be  given  without  further  evidence  for  the  sum 
specified  in  the  summons."  (Code  Civ.  Proc.  §  792.)  It  is 
further  provided:  "Every  justice  shall  keep  a  book  denomi- 
nated a  docket,  in  which  he  shall  enter :  .  .  .  .  Ninth.  The 
judgment  of  the  court,  specifying  the  costs  included,  and  the 
time  when  rendered."  (Code  Civ.  Proc.  §  805.)  "The  several 
particulars  of  the  last  section  specified  shall  be  entered  under 
the  title  to  the  action  to  which  they  relate,  and  at  the  time 
when  they  occur.  Such  entries  in  a  justice's  docket  •  .  .  . 
shall  be  primary  evidence  to  prove  the  facts  so  stated  therein." 
(Coi'e  Civ.  Proc.  §  806.) 

It  is  further  enacted  that  **  The  provisions  of  this  act,  in  rela- 
tion to  parties  to  actions  in  the  District  Courts,  and  relative  to 
practice,  pleading,  and  trial,  shall,  so  far  as  the  same  are  appli- 
cable, and  do  not  conflict  with  this  title,  be  observed  in  the 
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Justices'  Courts."  (Code  Civ.  Proc  §  804.)  Therefore,  the 
ooDtention  of  the  respondent  is  that  the  eightieth  section,  supra, 
should  have  been  followed  in  the  entry  of  the  judgment  by  the 
justice  of  the  peace.  We  think  that  this  construction  of  the 
statute  is  erroneous,  and  that  the  legislature,  which  treats  with 
great  liberality  the  pleadings  and  practice  of  the  tribunals  of 
this  inferior  jurisdiction,  would  not,  in  such  an  indirect  mode, 
adopt  a  stringent  rule  concerning  the  formalities  of  a  judgment 
and  execution.  But  conceding  that  the  position  of  the  respond- 
ent is  sound,  we  find  that  the  eightieth  section,  supra,  is  in  con- 
flict with' the  chapter  which  regulates  "judgment  upon  failure 
to  answer,"  and  provides:  "In  actions  where  the  service  of  the 
summons  was  by  publication,  the  plaintiff,  upon  the  expiration 
of  the  time  designated  in  the  order  of  publication,  may,  upon 
proof  of  the  publication,  and  that  no  answer  has  been  filed, 
apply  for  judgment;  and*  the  court  shall  thereupon  require 
proof  to  be  made  of  the  demand  mentioned  in  the  complaint 
....  and  may  render  judgment  for  the  amount  which  he  is 
entitled  to  recover."  (Code  Civ.  Proc.  §  245,  par.  3.)  These 
sentences  are  contained  in  the  first  division  of  the  Compiled 
Statutes  of  Montana,  which  were  approved  at  the  same  time, 
March  1,  1887.  The  history  of  this  legislation  should  be 
reviewed.  The  part  of  the  eightieth  section  which  has  been 
cited  was  added  to  the  seventy-eighth  section  of  the  Code  of 
Civil  Procedure  by  an  act  approved  February  23, 1881.  (Stats. 
12th  Sess.  9.)  The  seventy-third  section  was  then  amended  by 
adding  the  following:  "And  in  all  cases  when  the  action  is  for 
the  collection  or  enforcement  of  a  moneyed  claim,  obligation,  or 
demand  against  the  persons  upon  whom  such  service  is  sought  to 
be  had,  it  shall  also  be  made  to  appear  by  said  affidavit,  or  other 
satisfactory  evidence,  that  some  property  or  effects  of  the  defend- 
ant, or  in  which  he  has  an  interest,  has  been  attached  in  pursu- 
ance of  the  statute  in  such  case  provided,  describing  the  property 
or  effects  so  attached,  which  shall  be  set  forth  in  the  order  of 
the  court  or  judge  directing  the  publication  of  the  summons, 
and  recited  in  the  summons  published  in  pursuance  of  such 
order."  (Stats.  12th  Sess,  9.)  By  an  act  "concerning  the 
publication  of  summons,"  approved  March  1,  1883,  it  is  ex- 
pressly provided  that  said  seventy-third  section,  "and  all  acts 
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aud  parts  of  acts  in  conflict  herewith,  are  hereby  repealed/' 
(Stats.  13th  Sess.  51.)  Thus  the  portion  of  said  seventy-third 
section  which  is  mentioned  in  the  eightieth  section,  mp'a,  was 
repealed  about  eight  years  ago,  and  has  not  been  re-enacteJ. 
The  expression  above  quoted,  "as  provided  in  section  73  of 
this  chapter,"  is  meaningless,  and  the  reason  for  its  insertion 
therein  has  long  since  ceased.  It  must  be  confessed  that  the 
intention  of  the  law-givers  could  have  been  declared  in  terms 
which  would  have  removed  every  doubt  regarding  the  forms  of 
judgments  which  may  be  entered  in  the  District  Courts.  It  is 
a  serious  question  as  to  whether  said  eightieth  section,  sup^a,  is 
valid,  but  it  is  needless  to  give  an  opinion  thereon.  In  view 
of  these  considerations  we  have  concluded  that  there  is  no  stat- 
ute which  requires  justices  of  the  peace  to  enter  any  other  judg- 
ment than  that  which  is  recited  in  the  record. 

The  same  principles  are  applicable  to  the  execution  which 
was  issued  to  collect  the  judgment  entered  against  Borlace* 
The  title  affecting  the  Justice's  Court  prescribes  the  contents, 
of  an  execution  and  the  duties  of  the  officers  to  whom  it  may 
be  delivered.  (Code  Civ.  Proc.  §§  802,  803.)  The  execution,, 
which  is  exhibited  in  the  transcript,  does  not  describe  the  prop- 
erty which  was  attached  by  the  constable,  but  is  framed  ac- 
cording to  the  provisions  of  this  title.  The  authorities  which 
discuss  these  matters  are  harmonious.  In  Anderson  v.  Ooff,  72 
Cal.  65 ;  1  Am.  St.  Rep.  34,  the  court  said :  "  Our  statute  gives^ 
the  right  to  service  of  summons  upon  defendants  in  all  cases 
where  they  are  non-residents  of  the  State,  without  reference  ta 
the  fact  of  their  having  or  not  having  property  here.  The 
eftectof  a  judgment  thus  obtained  is  quite  another  thing.  .... 
The  judgment,  when  rendered,  does  not  differ  from  that  entered 
in  other  cases  upon  a  money  demand.^' 

The  court  commented  upon  the  statutes  of  that  State,  but  we 
will  give  in  lieu  thereof  excerpts  from  our  Code  of  Civil  Pro- 
cedure, which  are  in  substance  the  same:  **If  judgment  be 
recovered  by  the  plaintiff,  the  sheriff  shall  satisfy  the  same  out 
of  the  property  attached  by  him,  which  has  not  been  deliv- 
ered to  the  defendant,  or  claimant *'     (Code  Civ.  Proc. 

§  194.)     "All  goods,  moneys,  chattels,  and   other  property, 
both  real  and  personal,  or  any  interest  therein  of  the  judgment 
Yoi^  X.— 81. 
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debtor  not  exempt  by  law,  aud  all  property  and  rights  of 
property^  seized  and  held  under  attachment  in  the  action^  are 
liable  to  execution/'  (Code  Civ.  Proc.  §  319.)  The  court  then 
proceeded :  ^'  Under  these  provisions  it  has  been  held  by  this 
court  that  no  order  of  sale  by  the  court  is  necessary  to  author- 
ize the  sheriff  to  sell  the  attached  property,  and  that  the  lien 
of  the  attachment  is  not  lost  by  taking  a  simple  money  judg- 
ment, without  embodying  therein  directions  for  the  sale  of  the 

attached  property Had  our  courts  adopted  the  practice, 

in  cases  where  attachments  are  issued,  of  declaring  the  lien  of 
the  attachment  in  the  judgment,  and  directing  the  attached 
property  to  be  sold  in  satisfaction  of  such  lien,  the  orderly  con- 
nection between  the  lien  and  the  rights  accruing  to  a  purchaser 
under  a  sale  thereunder  would  be  more  readily  apparent;  but 
in  the  light  of  the  interpretation  given  to  the  statutes,  and  to 
the  judgment  in  such  cases,  the  same  result  is  reached.  In 
view  of  this  result,  we  think  it  must  follow  that  while  a  per- 
sonal judgment  against  a  non-resident  debtor  who  is  only  served 
with  process  by  publication  is  void  and  of  no  effect,  yet  in  a  case 
where  the  debtor  has  property  within  the  State,  which  is  seized 
under  a  writ  of  attachment  issued  in  the  cause  at  the  time  the 
suit  is  brought,  a  judgment  therein,  which,  though  general  in 
its  terms,  has  the  effect  of  perpetuating  the  attachment  lien, 
and  of  subjecting  the  attached  property  to  the  payment  of  a 
debt  due  from  the  non-resident,  is  so  far  in  the  nature  of  a 
proceeding  in  rem  as  to  uphold  a  sale  of  the  attached  property, 
and  considered  for  that  purpose,  and  to  that  extent,  is  not  void. 
It  is  the  method,  and  only  method,  pursued  in  our  courts  for 
subjecting  the  property  of  a  non-resident  debtor  to  the  jwiy- 
ment  of  demands  due  from  him  to  our  citizens,  aud  the  object 
sought  is  the  essential  thing  to  be  considered,  aud  is  of  more 
importance  than  the  means  by  which  the  end  is  attained."  The 
case  of  Low  v.  Heni^y^  9  Cal.  538,  which  was  decided  in  1858, 
is  approved,  and  the  court  therein  said :  "  We  come  now  to 
consider  the  question  as  to  whether  the  liens  of  the  attachments 
were  lost,  in  consequence  of  the  form  in  which  the  judgments 
were  taken.  The  counsel  of  plaintiffs  insist  that  the  liens  were 
lost  *  by  the  fact  that  simple  money  judgments  were  entered 
up,  without  any  directions  for  the  sale  of  the  attached  property.' 
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....  There  is  no  prayer  in  the  complaint  that  the  court  should 
order  a  sale  of  the  attached  property.  The  lien  of  the  attachment 
arises  after  the  commencement  of  the  suit.    The  Code  contains 

express  directions  to  the  sheriff  as  to  property  attached 

There  is  nothing  in  the  Code  that  requires  any  order  of  court 
to  authorize  a  sale.  For  these  reasons  we  think  the  objection 
not  well  taken.''  In  Oooper  v.  Reynolds,  supra,  the  court  further 
said :  "  But  if  there  is  no  appearance  of  the  defendant,  and 
no  service  of  process  on  him,  the  case  becomes,  in  its  essential 
nature,  a  proceeding  in  rem,  the  only  effect  of  which  is  to  sub- 
ject the  property  attached  to  the  payment  of  the  demand  which 
the  court  may  find  to  be  due  to  the  plaintiff.  That  such  is  the 
nature  of  this  proceeding  in  this  latter  class  of  cases  is  clearly 
evinced  by  two  well-established  propositions:  first,  the  judg- 
ment of  the  court,  though  in  form  a  personal  judgment  against 
the  defendant,  has  no  effect  beyond  the  property  attached  in 
that  suit.  No  general  execution  can  be  issued  for  any  balance 
unpaid  after  the  attached  property  is  exhausted."  The  appli- 
cation of  the  authorities  to  the  facts  contained  in  the  record 
leads  to  one  determination.  The  judgment  of  the  Justice's 
Court,  and  the  execution  issued  thereon,  were  lawful,  and  the 
answer  of  the  respondent  which  sets  forth  their  invalidity  can- 
not be  supported. 

Another  important  question  which  has  been  discussed  in  the 
briefs  cannot  be  determined  upon  this  hearing.  It  appears 
from  the  record  and  admissions  of  counsel  that  said  Abbot, 
when  served  with  the  writ  of  attachment  by  the  constable,  was 
indebted  to  Borlace  on  account  of  the  purchase  of  real  property 
in  the  sum  of  $155;  that  said  Shippen,  as  the  agent  of  Borlace, 
held  the  deed  therefor  in  escrow  and  would  not  deliver  it  until 
he  received  the  consideration ;  that  for  this  reason  the  said  money 
was  placed  by  Abbot  upon  a  table  in  the  office  of  Shippen;  that 
the  sheriff,  by  virtue  of  the  execution,  levied  upon  the  money, 
which  Abbot  claimed  to  be  due  from  him  to  Borlace,  and  also 
served  the  same  upon  Shippen;  and  that  the  said  deed  was 
then  received  by  Abbot.  We  have  no  jurisdiction  in  this  pro- 
ceeding to  inquire  into  the  respective  liabilities  of  Abbot  or 
Shippen  to  Mathews  et  al,  under  these  circumstances.  The 
debt  which  was  owing  from  Abbot  to  Borlace  has  been  regularly 
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attached,  and  Mathews  et  aL  are  entitled  to  the  fruits  of  their 
judgment.  The  respondent  maintains  that  this  security  has 
been  lost  or  impaired,  and  this  contention  may  be  correct,  but 
we  cannot  adjudicate  the  issue  without  evidence  offered  upon  a 
legal  trial.  The  foundation  for  a  statutory  investigation  has 
been  laid,  and  it  is  necessary  that  Shippen  and  other  witnesses 
should  be  required  to  testify  in  said  Justice's  Court  concern- 
ing this  indebtedness  from  Abbot  to  Borlace.  Our  inquiry  is 
limited  to  a  narrow  scope,  and  we  determine  that  the  respond- 
ent should  have  proceeded  with  the  examination  of  Shippen 
upon  this  subject. 

The  respondent  contends  that  the  judicial  discretion  of  the 
Justice's  Court  cannot  be  controlled  by  the  writ  of  mandate; 
but  this  is  not  the  ground  upon  which  the  appellants  stand. 
The  authorities  are  numerous  in  holding  that  the  appropriate 
remedy  was  applied  for  in  the  court  below.  {HaiTington  v. 
Holler,  111  U.  S.  796;  Ex  parte  Morgan,  114  U.  S.  174;  ii 
parU  Brown,  116  U.  S.  401 ;  Ex  parte  Parker,  120  U.  S.  737; 
Ex  parte  Parker,  131  U.  S.  221 ;  People  v.  De  La  Guerra,  43 
Cal.  225.)  In  Ex  parte  Parker,  131  U.  S.  221,  the  court  said: 
"The  writ  of  mandamus  lies,  as  held  in  Ex  parte  Parker, 
120  U.  S.  737,  where  an  inferior  court  refuses  to  take  jurisdic- 
tion when  by  law  it  ought  to  do  so,  or  where,  having  obtained 
jurisdiction,  it  refuses  to  proceed  in  its  exercise.'* 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed  with  costs,  and  that  the  court  below  issue  a  j>oremp- 
tory  writ  of  mandate  according  to  the  prayer  of  the  affidavit 
and  application. 

Haewood,  J.,  and  De  Witt,  J.,  concur. 
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KORNBURG,  Respondent,  v.  THE  BOARD  OF  COM- 
MISSIONERS OF  DEER  LODGE  COUNTY,  Appel- 

liANT. 

BouHDABT  Comoastatt— Counties-^ Liability  under  Ad  of  February  8,  1889.— A 
certificate  showing  the  total  amount  due  a  suryeyor  employed  as  provided  by 
the  Act  of  February  8, 1889»  creating  a  boundary  commisaion  for  the  survey  of 
the  boundaries  of  certain  counties,  and  empowering  such  commission  to  ascer- 
tain the  expenses  incurred  in  such  survey,  and  to  certify  to  and  file  with 
the  oounty  clerks  of  their  respective  counties  the  amount  thereof,  is  removed 
from  tlie  operation  of  section  762,  fifth  division  of  the  Compiled  Statutes,  pro- 
viding that  no  account  shall  be  allowed  by  the  board  of  county  commissioners 
unless  itemized ;  and  such  surveyor  is  entitled  to  payment  upon  the  certificate 
of  the  boundary  commission. 

Baxx^  Action  by  surveyor  employed  by  boundary  oommisaion, — In  an  action 
against  a  county  by  such  surveyor  to  reoover  the  amount  certified  by  said  com- 
mission as  due  him,  he  may  sue  for  the  personal  services  of  himself,  assistants* 
and  expenses  of  the  commission,  such  commission  having  been  empowered  by 
the  said  act  to  employ  a  surveyor  with  the  necessary  assistants. 

Appeal  from  Third  Judicial  District,  Deer  Lodge  County. 

The  cause  was  tried  before  Durfee,  J.  Plaintiff  had  judg^ 
ment  below. 

Statement  of  the  case  by  the  judge  delivering  the  opinion. 

The  action  is  by  the  plaintiff,  as  surveyor,  employed  under 
the  provisions  of  the  Act  of  February  8,  1889,  16th  Sess.,  page 
231.  That  act  provides  for  the  survey  of  the  boundaries  be- 
tween the  counties  of  Deer  Lodge,  Missoula,  Silver  Bow,  and 
Beaverhead;  that  a  commissioner  shall  be  appointed  by  the 
county  commissioners  of  each  county  interested,  who  shall  con- 
stitute the  boundary  commission.  Their  duties  are  specifically 
defined.     The  sections  of  the  act  material  to  this  inquiry  are :  — 

"Sec.  6.  That  the  said  commissioners  shall  be,  and  they  are 
hereby  authorized  and  empowered  to  employ  a  competent  sur- 
veyor with  the  necessary  assistants,  who  shall  be  paid  pro  rata 
by  the  respective  counties  interested,  by  warrants  drawn  on  the 
contingent  fund  thereof. 

"Sea  8.  That  all  expenses  incurred  under  the  provisions  of 
this  act  shall  be  ascertained  by  the  commissioners  appointed  under 
the  provisions  of  section  1  of  this  act,  and  by  them  certified  to  and 
filed  in  the  office  of  the  county  clerk  of  their  respective  counties.^' 
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There  is  a  stipulation  in  the  record  as  to  what  was  the  evi- 
dence in  the  case,  and  from  that  and  the  pleadings  the  following 
facts  appear:  That  the  several  counties  duly  appointed  their 
respective  boundary  commissioners;  that  the  commission  met 
as  provided,  and  marked  the  boundaries  as  contemplated  by 
the  act;  that  plaintiff  is  a  competent  surveyor;  that  the  com- 
mission employed  him  with  necessary  assistants  to  aid  in  per- 
forming the  duties  imposed  by  the  commission ;  that  plaintiff 
performed  said  services;  that  said  boundary  commission  had 
a  full  and  complete  accounting  with  the  plaintiff;  that  on  said 
accounting  there  was  found  to  be  due  plaintiff  from  the  county 
of  Deer  Lodge,  as  the  one  fourth  of  the  value  of  the  whole 
services,  the  sum  of  $1,826.44;  that  the  boundary  commis- 
sioners ascertained  that  said  amount  was  due  to  plaintiff  from 
Deer  Lodge  County,  and  certified  the  same,  and  filed  said  cer- 
tificate in  the  office  of  the  county  clerk  of  said  county.  Two 
certificates  seem  to  have  been  filed,  one  a  certificate  of  the 
amount  due  plaintiff  from  Deer  Lodge  County  alone,  $1,826.44, 
and  stating  that  the  sum  had  been  carefully  computed.  The 
other  certificate  gave  the  total  due  from  the  four  counties,  and 
presented  it  in  four  items,  as  follows:  Surveyor's  wages^  board 
of  men,  men's  wages,  $5,372;  for  general  expenses,  transporta- 
tion, and  fitting  out,  $1,633.75;  for  office  work,  field  notes,  and 
survey,  $300. 

The  plaintiff  demanded  from  the  commissioners  of  Deer 
Lodge  County  that  this  sum  so  certified  be  paid,  which  was 
refused.  The  said  commissioners  demanded  from  plaintiff  an 
itemized  bill  for  his  services,  which  was  refused.  The  plaintiff 
on  the  trial  in  the  District  Court  recovered  judgment  for  the 
full  amount  of  his  daim,  interest,  and  costs.  The  county 
appeals. 

Section  762  of  the  General  Laws  of  the  Compiled  Statutes 
provides :  ^^  No  account  shall  be  allowed  by  the  board  of  connty 
oommissioners  unless  the  same  shall  be  made  out  in  separate 
items,  and  the  nature  of  each  item  stated;  nor  unless  the  same 
be  verified  by  affidavit,  showing  that  the  said  account  is  just 
and  wholly  unpaid ;  and  if  the  same  be  for  official  services  for 
which  no  specified  fees  are  fixed  by  law,  the  time  actually  and 
necessarily  devoted  to  such  service  shall  be  stated;  but  nothing 
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in  this  section  shall  prevent  such  board  from  disallowing  any 
account^  in  whole  or  in  part,  when  so  rendered  and  certified." 

The  defendant  county  resists  payment  on  two  grounds: 
(1)  That  they  are  not  bound  to  pay  on  the  certificate  of  the 
boundary  commission^  but  may  require  under  the  provisions 
of  said  section  762  an  itemized  bill  of  the  services  before  they 
are  liable  to  pay.  (2)  That  plaintiff  sues,  not  only  for  his 
personal  services,  but  for  those  of  his  assistants,  and  the  ex- 
penses of  the  commission,  except  the  commissioners'  pa*  diem 
compensation. 

TF.  S.  Shaw,  County  Attorney,  and  Robinson  &  StapUton,  for 
Appellant 

Plaintiff  was  not  entitled  to  maintain  the  action  unless  he 
had  complied  with  the  provisions  of  section  762  of  the  Com- 
piled Statutes,  page  846,  which  provides  that  all  claims  against 
a  county  shall  be  itemized,  etc.,  before  they  shall  be  allowed. 
The  Act  of  1889  did  not  repeal  section  762,  above  referred  to, 
and  if  the  latter  section  was  not  repealed  the  board  of  commis- 
sioners of  Deer  Lodge  County  was  right  in  rejecting  the  claim 
and  not  allowing  the  same,  and  this  action  could  not  be  main- 
tained. Section  762  is  not  in  direct  terms  repealed.  If  it  is 
repealed  at  all,  it  is  by  implication.  Repeals  by  implication 
are  not  favored,  and  the  two  acts  must  be  so  inconsistent  that 
both  cannot  stand.  Such  is  not  the  case  in  this  instance. 
(Sedgwick  on  Statutory  Construction  [2d  ed.],  pp.  98,  105, 
106;  People  v.  PlaU,  67  Cal.  22;  United  States  v.  aaflin,  97 
U.  S.  651 ;  Merrill  v.  Gorham,  6  Cal.  43;  Crosby  v.  Patch,  18 
Cal.  439;  People  v.  San  Francisco  etc.  R.  R  Co.  28  Cal.  256; 
People  V.  Oerkcy  37  Cal.  229.) 

The  Act  of  1889,  above  referred  to,  as  to  the  mode  of  ascer- 
taining the  compensation  of  the  surveyor,  is  not  in  conflict  with 
said  section  762 ;  the  latter  is  a  law  for  the  protection  of  the 
several  counties  against  fraud  and  imposition.  The  only  ap- 
parent conflict  between  the  two  statutes  is  that  section  8  of  the 
latter  act  provides  that  the  commissioners  shall  ascertain  and 
certify  the  expenses,  etc.  This  provision  is  not  in  conflict  with 
section  762.    The  boards  of  county  commissioners  may  still 
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require  an  itemized  account,  and  are  prohibited  from  allowing 
an  account  unless  so  itemized.  An  itemized  account  should 
have  been  furnished;  the  certificate  of  the  boundary  commis- 
sioners is  not  conclusive,  it  is  not  made  so  by  the  Act  of  1889. 
{ChridU  v.  Board  of  Superviaoray  60  Cal.  164.)  Unless  it  was 
80  made  conclusive  by  statute  it  would  not  be  in  conflict  with 
section  762,  above  referred  to,  and  would  not  repeal  the  latter 
section. 

Forbis  &  Foi'bis,  for  Respondent. 

The  claim  of  the  respondent  is  that  the  plaintiff  mast  fur- 
nish an  itemized  bill,  as  required  in  section  762  of  the  Compiled 
Statutes,  page  846.  So  far  as  any  ordinary  claim  is  concerned, 
we  would  not  dispute  with  the  appellant  the  necessity  of  fur- 
nishing an  itemized  bill,  for  that  is  expressly  provided  for  by 
statute.  But  in  the  present  case  the  statute  has  made  other 
provision,  and  has  not  made  the  board  of  county  commissioners 
the  auditing  board,  but  has  devolved  that  duty  upon  another 
board,  namely,  the  board  of  boundary  commission.  What  is 
the  necessity  for  rendering  an  itemized  account  to  the  commis- 
sioners? Simply  that  they  may  audit  the  bill  correctly.  If 
the  auditing  or  ascertaining  of  the  amount  of  the  bill  is  dele- 
gated to  some  other  person  or  board,  then  the  necessity  for  a 
bill  of  items  is  done  away  with.  We  do  not  contend  that  sec- 
tion 762  of  the  statutes  is  repealed.  There  is  no  room  for  such 
a  construction.  But  we  do  contend  that  this  particular  account 
was  taken  out  of  the  provisions  of  that  section ;  that  a  difler- 
ent  rule  for  auditing  this  account  from  other  regular  county 
expenses  was  established  by  the  legislature.  Certainly  the 
legislature  that  conferred  the  authority  given  under  section  762 
could,  if  it  saw  proper,  confer  a  like  authority  upon  some  other 
board  to  be  established  in  a  legal  manner.  This  is  what  we 
claim  was  done  in  the  passage  of  the  Act  of  February  8,  1889. 

Db  Wnr,  J.  —  It  is  undoubtedly  the  law  that  in  accordance 
with  the  provisions  of  section  762  of  the  General  Laws,  it  is  the 
duty  of  the  commissioners  of  a  county  to  require  an  account  to 
be  made  in  items,  before  they  allow  it.  But  the  law  making 
this  requirement  emanated  from  the  legislature  and  not  from  the 
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Constitution.  The  same  authority,  viz.,  the  legislature,  which 
provided  a  method  to  be  followed  in  allowing  accounts  gener- 
ally against  a  county,  had  power  to  provide  a  different  method 
for  certifying  and  allowing  a  particular  account.  This  power 
they  exercised  in  unequivocal  terms,  in  section  8  of  the  Act  of 
February  8,  1889.  The  account  of  plaintiff  was  to  be  ascer- 
tained and  certified  by  a  board  specially  provided  for  the  pur- 
pose, the  board  of  boundary  commissioners.  Section  762  was 
not  repealed.  No  one  pretends  that  it  was.  But  the  one  sub- 
ject of  the  account  in  question  was  taken  out  of  its  operation, 
and  given  to  another  board.  That  board  had  authority  and 
jurisdiction  in  its  special  matter  from  the  same  high  source  as 
does  the  board  of  county  commissioners  generally.  When  the 
boundary  commission  had  acted  within  its  powers,  as  it  did,  and 
in  absence  of  fraud,  collusion,  or  bad  faith,  the  board  of  county 
commissioners  had  no  province  in  the  premises  but  to  pay  the 
account  as  certified  by  the  proper  authority.  The  resistance  of 
the  county  commissioners  is  beyond  our  understanding. 

The  second  ground  of  defense  by  the  appellant  seems  equally 
nntenable.  The  boundary  commission  were  empowered  to  em- 
ploy "  competent  surveyor  with  necessary  assistants.^'  The  office 
of  the  commission  was  to  make  a  survey.  Necessarily,  the  only 
expenses  of  the  commission  (outside  of  the  commissioners  per 
diem,  which  is  provided  for  in  another  section  of  the  act),  would 
be  for  a  survey.  The  reasonable  construction  of  the  act  is  that 
the  commission  should  employ  a  surveyor  with  his  own  equip- 
ment, instruments,  and  assistants.  It  would  be  an  unnatural 
construction  of  the  act  to  hold  that  the  surveyor  should  employ 
a  surveyor  separately,  and  then  hire  assistants,  and  buy  or 
rent  instruments,  tools,  and  equipment.  These  accessories  are 
all  found  with  a  surveyor  as  part  of  the  implements  of  his  craft. 
They  belong  with  him  as  naturally  as  the  tools  of  the  carpenter 
or  the  library  of  the  lawyer.  The  commission  properly  em- 
ployed the  surveyor,  and  he  provided  his  own  ordinary  means 
of  executing  his  work,  and  put  in  his  whole  account  for  the 
service  to  the  auditing  board  provided  by  law,  and  it  success- 
fully passed  the  careful  scrutiny  of  that  board,  the  members  of 
which  had  been  chosen,  and  their  capacity  and  integrity  ap- 
proved by  the  boards  of  commissioners  of  the  four  counties 
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interested*    The  oontentioa  of  the  appellant  seems  to  be  with- 
out substantial  merit. 

The  judgment  of  the  District  Court  is  affirmed. 

Blak£|  C.  J.,  and  Habwood,  J.,  concur* 


jgi  568     BARDEN,   CoTT?rrY  Treasurer,  Respondent,   v.   THE 
MONTANA  CLUB,  Appellant. 

LiCESBKB^  JRetail  liquor  dealer -^Social  eluhs.  —  k  social  club,  incorporated  for 
literary,  educational,  and  Bocial  purposes,  and  for  mutual  improvemeDt  and 
benefit,  maintaining  a  library  and  keeping  a  stock  of  liquors  for  the  exclnsiTa 
nse  of  members  and  their  guests,  which  are  served  at  fixed  prices  by  Bslaried 
employees,  without  profit,  members  being  responsible  for  the  bar  bills  of  their 
guests,  is  not  a  retail  liquor  seller  within  the  purview  of  the  Montana  lioensB 
law,  section  1346,  fifth  diviflion  of  the  Compiled  Statutes. 

BUPBEMX  Court — Practice, — This  court  cannot  review  the  evidence  produced  at 
the  trial  below  for  the  purpose  of  finding  the  facts  and  directing  a  proper  judg- 
ment to  be  entered  thereon.  (BarkleyY,  Tieleke,  2  Monk  486;  Chumaaero  v. 
Vial,  8  Mont  876,  cited.) 

Appeal  from  First  Judicial  District,  Lewis  and  Qarhe  Oounty. 

Judgment  was  rendered  for  plaintiff  below  hy  MiLBURN,  J., 
sitting  in  place  of  Hunt,  J. 

Bach  &  Buch^  for  Appellant. 

The  license  acts  of  Montana  (ch.  81,  p.  1017,  Comp.  Stats, 
and  the  acts  amendatory  thereof.  Extra  Sess.  15th  Leg.  As- 
sembly, p.  72)  contemplate  the  collection  of  license  taxes  from 
persons  or  corporations  engaged  in  business.  Section  6,  act  of 
Extra  Session,  supra,  expressly  mentions  "the  transaction  of 
business.'^  Chapter  81  throughout,  that  is  to  say,  in  a  number 
of  its  sections  (§§  1341-1346  inclusive,  1349,  1356, 1357, 1361, 
1362,  1365,  and  particularly  §  1366),  indicates  that  only  a 
business  or  occupation  is  liable  to  the  payment  of  a  license 
tax.  Such  is  a  proper  construction  for  said  acts  constm- 
ing  all  the  sections  thereof  together.  {Ex  parte  Bernert,  62 
Cal.  632.)  Said  acts,  if  they  attempted  to  impose  a  license 
upon  persons  or  corporations  not  engaged  in  business,  would 
violate  section  1  of  article  zii,  of  the  Constitution  of  Montana. 


1891.]  Babden  V,  Montana  Club,  831 

Said  acts  of  the  legislature  and  said  section  of  the  Constltutioo 
use  the  word  ^'business''  as  defined  by  Webster  in  the  second 
definition  thereof  contained  in  his  dictionary — "any  particular 
occupation  or  employment  for  a  livelihood  or  gain."  {Ex  parte 
£emert,  62  Cal.  632;  Warren  v.  Shook,  1  Otto  [U.  S.],  711; 
Moore  y.  State,  16  Ala.  413;  2  Am.  &  Eng.  Encycl.  of  Law^ 
p.  699,  and  cases  cited.) 

If  the  finding  of  the  lower  court,  that  the  disposal  of  liquors 
by  the  club  to  its  members  was  at  a  profit,  was  true,  according 
to  the  English  authorities  the  appellant  would  not  be  liable. 
{Graff  V.  Evans,  22  Am.  Law  Eeg.  N.  S.  99.)  There  is  ap- 
parently some  conflict  in  the  decisions  as  to  the  liability  of  social 
clubs  for  liquor  licenses.  Those,  however,  which  hold  that  they 
are  liable,  have,  as  a  rule,  been  rendered  in  cases  where  saloon- 
keepers have  sought  to  evade  the  law  by  adopting  the  guise  of 
social  clubs  for  their  trafSc  in  liquors.  The  weight  of  authority 
is  against  their  liability.  {Tennessee  Clvh  v.  Dwyer,  1  Am.  & 
Eng.  Corp.  Cas.  458 ;  Seim  v.  Staie,  55  Md.  566 ;  39  Am.  Rep. 
496 ;  Graff  v.  Evans,  22  Am.  Law  Reg.  N.  S.  99 ;  Commonw, 
▼.  Smith,  102  Mass.  144;  Commonw.  v.  Pomphrd,  137  Mass. 
564;  50  Am.  Rep.  340;  Oommonw.  v.  Ewig,  145  Mass.  119; 
Oommonw.  v.  Geary,  146  Mass.  139.) 

Henri  J.  Haskell,  Attorney-General,  and  C  -B.  Nolan,  County 
Attorney,  for  Respondent. 

The  unquestioned  weight  of  authority  is  that  a  disposal  of 
liquors  by  a  social  club  through  its  agents  to  the  members 
thereof  at  a  price  fixed  and  determined  by  the  club,  or  a  board 
of  managers,  constitutes  a  sale,  and  possesses  all  the  ingredients 
and  elements  necessary  to  constitute  a  sale.  {Territory  v.  Fams- 
worth,  5  Mont.  303;  State  v.  Eastern  etc.  dub  and  State  v. 
Farmers*  etc.  Gub,  72  Md.  297;  Newmark  on  Sales,  §  1,  and 
notes;  Chesapeahe  Qub  v.  State,  63  Md.  446.)  The  disj)osal 
of  liquors  by  a  social  club  to  its  members,  although  the  articles 
of  incorporation  specify  the  purposes  of  its  institution,  and  the 
sale  of  liquors  is  not  therein  enumerated,  under  the  decision  of^ 
the  territorial  Supreme  Court  in  the  case  of  Territory  v.  Harris, 
8  Mont.  140,  renders  it  liable  for  the  payment  of  the  license 
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required  by  law.  (See,  also,  Territory  v.  Farnsworih,  5  Mont 
303.)  The  overwhelming  weight  of  authority  is  to  the  effect 
that  social  clubs  are  subject  to  license  laws  and  amenable  to 
their  provisions.  {Rickart  v.  People^  79  III.  85;  Martin  v. 
Slate,  59  Ala.  34;  United  States  v.  WUtig,  2  Low.  466;  J/ar- 
mont  V.  State,  48  Ind.  21;  State  v.  Lockyear,  95  N.  C.  633; 
59  Am.  Eep.  287;  SUite  v.  Mircer,  32  Iowa,  405;  People  v. 
Andrews,  115  N.  Y.  427;  StcUe  v.  Essex  Cliib,  New  Jersey, 
Nov.  17,  1890;  StaU  v.  Iloraoek,  41  Kan.  87.) 

Blake,  C.  J. — This  is  an  appeal  from  a  judgment  which 
was  entered  against  the  Montana  Club,  for  the  recovery  of  a 
license  tax  under  the  following  statute:  "All  persons  who  deal 
in,  sell,  or  dispose  of,  directly  or  indirectly,  any  spirituous,  alco- 
holic, vinous,  or  malt  liquors  in  any  quantity  less  than  one  quart, 
shall,  before  the  transaction  of  such  business,  obtain  a  license, 
for  which  he  or  they  shall  pay  as  follows:'^  (Stats.  15th  Extra 
Sess.  74.) 

The  Montana  Club  was  incorporated  under  the  la^vs  of  the 
Territory,  and  the  articles  contain  the  following  certificate: 
^^The  particular  business  or  objects  for  which  the  association  is 
formed  are  as  follows,  to  wit,  for  literary,  educational,  and  social 
purposes,  and  for  mutual  improvement  and  benefit,  and  to  main- 
tain in  the  said  city  of  Helena,  in  said  county  and  Territory, 
apartments  fitted  with  the  proper  fixtures,  and  furnished  with  the 
proper  furniture  and  appurtenances,  to  be  used  for  said  pur- 
poses by  ourselves,  and  our  associates  and  successors,  and  to  do 
each  and  every  other  act  and  thing  necessary  and  convenient 
for  the  maintenance  and  perpetuation  of  a  social  club  in  said 
city  of  Helena."  The  articles  bear  the  date  of  March  23, 
1885. 

The  transcript  contains  an  admission  in  these  words :  "  It 
was  also  admitted  by  the  counsel  for  the  State  that  the  mem- 
bership is  about  two  hundred  and  twenty-five;  that  members 
pay  their  annual  dues,  in  the  case  of  resident  members,  forty 
dollars  a  year,  and  in  case  of  non-resident  members,  twenty 
dollars  a  year,  and  an  initiation  fee  of  one  hundred  dollars; 
that  the  club  pays  a  rental  for  its  rooms  of  one  hundi*ed  dollars 
a  month ;  and  it  employs  a  steward  at  a  salary  of  one  hundred 
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dollars  a  month ;  employs  a  bar-keeper,  a  man  who  takes  charge 
of  what  is  called  the  bar  of  the  club,  at  one  hundred  dollars  a 
month,  and  three  other  employees  at  salaries  of  about  seventy- 
five  dollars  a  month  each."  It  is  also  conceded  by  counsel 
that  the  club  has  a  library  and  magazines  and  newspapers  for 
the  use  of  the  members;  that  persons  who  do  not  reside  in  the 
city  of  Helena  can  be  admitted  to  the  privileges  of  the  corpora- 
tion for  the  period  of  ten  days  upon  the  receipt  of  a  card  from 
a  member;  that  the  invited  guests  and  members  can  obtain  at 
the  bar  of  the  club  all  the  liquors  which  are  mentioned  in  the 
statute  supra,  upon  a  compliance  with  the  rules;  and  the  mem- 
ber who  introduces  a  visitor  is  responsible  for  the  indebted- 
ness which  may  be  incurred  thereby,  although  the  latter  is 
primarily  liable.  It  is  further  shown  that  the  daily  receipts 
from  the  disposal  of  the  liquors  by  the  club  amounted  to  forty 
dollars. 

The  following  among  other  findings  were  made  by  the  court 
below :  "That  on  the  first  day  of  April,  A.  D.  1890,  at  Helena, 
said  county  and  State,  the  defendant  corporation,  through  its 
agents,  did  sell  and  dispose  of  spirituous,  vinous,  and  malt 
liquors  in  quantities  less  than  a  quart  to  its  members,  perma- 
nent and  temporary,  and  continues  so  to  do,  and  has  made  sales 
of  liquors  as  aforesaid  to  persons  from  abroad,  who,  according 
to  the  rules  of  the  club,  had  secured  a  temporary  or  provisional 
membership,  •  .  .  .  That  the  liquors  disposed  of  by  said  de- 
fendant corporation  were  the  property  of  said  corporation,  and 

were  purchased  by  said  corporation  with  corporate  funds 

That  said  liquors  were  disposed  of  at  a  profit  by  said  club." 

Tlie  conclusions  of  law  were  stated  as  follows :  "  (1)  That 
the  disposal  of  liquors  by  the  club  to  its  members,  permanent 
and  temporary,  constitutes  a  sale  of  said  liquors.  (2)  That 
the  sale  of  liquors  by  the  club  to  its  members  constitutes  a 
business,  for  the  carrying  on  of  which  the  club  is  liable  for  the 
payment  of  a  license."  The  fourth  specification  of  errors  is 
tiiat  "  there  is  no  evidence  to  show,  or  to  justify  the  finding  of 
fact  by  the  court  that  the  defendant  has  ever  disposed  of  liquors 
of  any  kind  at  a  profit."  An  examination  of  the  testimony 
compels  us  to  sustain  this  proposition.  Four  witnesses  were 
called  for  the  State  and  testified  upon  this  point.     Three  of 
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them  were  officers  of  the  dab,  and  stated  positively  that  there 
was  DO  profit  in  the  sales  of  the  liquors  at  the  bar,  and  that  a 
committee  adjusted  the  prices  for  the  sole  purpose  of  paving 
the  expenses  thereof,  including  the  purchases.  Another  person 
testified :  ^*  Of  my  own  personal  knowledge  I  don't  know  of 
any  profit  made  there  to-day/'  The  foregoing  finding  must  be 
set  aside  and  disregarded  in  reviewing  the  legal  questions  which 
are  before  us. 

The  authorities  which  discuss  the  problems  to  be  solved  in 
this  case  cannot  be  reconciled.  Some  of  the  decisions  which 
have  been  cited  relate  to  associations  that  have  been  organized 
for  the  purpose  of  evading  and  violating  the  law  restraining 
the  sale  of  intoxicating  liquors.  They  are  inapplicable  to  the 
present  inquiry,  for  no  charge  of  this  nature  has  been  uttered 
against  the  appellant.  Such  is  State  v.  Mercer,  32  Iowa,  405. 
In  the  opinion  of  the  court,  Mr.  Justice  Beck  referred  to  the 
articles  of  association  of  the  "  Winterset  Social  Club,"  and  said: 
"They  appear,  by  the  statement  of  counsel,  to  have  been  noth- 
ing more  than  the  foundation  of  an  organization,  the  object  and 
intent  of  which  was  to  evade  the  law  for  the  suppression  of 
intemperance,  a  rather  clumsy  device  by  which  the  defendant 
and  the  members  of  the  ^social  club'  hoped  to  defeat  that  law 
and  establish  a  place  of  resort  where  they  could  be  supplied 
with  intoxicating  liquors  for  unlawful  use.  The  fact  that, 
under  the  arrangement  of  selling  tickets,  the  members  of  the 
club  became  the  owners  of  the  liquors  to  the  extent  of  the 
money  paid,  does  not  make  the  sale  of  the  liquors  in  that  way 
lawful."  The  statute,  which  was  interpreted  by  the  court^ 
formed  a  part  of  what  is  generally  designated  as  a  prohibitory 
liquor  law,  and  did  not  relate  to  any  system  of  taxation.  The 
case  of  Marmont  v.  State,  48  Ind.  21,  belongs  to  the  same  class, 
and  the  opinion  says  that  "the  appellant  was  indicted,  tried, 
and  convicted,  in  the  court  below,  for  selling  intoxicating  liquors 
on  Sunday,  and  permitting  them  to  be  drunk  upon  the  prem- 
ises." Chief  Justice  Buskirk  in  the  opinion  gives  at  length  the 
statement  of  facts  concerning  "The  Modock  Club,"  and  pro- 
ceeds: "It  is  agreed  that  each  member,  upon  his  initiation,  pays 
fifty  cents,  and  thereafter  a  monthly  assessment  of  ten  cents,  to 
form  the  basis  of  a  fund  for  payment  of  expenses  and  reliefs 
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of  the* society;  and  that  the  money  received  for  each  glass  of 
beer  drawn  for  and  used  by  a  member  of  said  association  goes 
into  the  society's  treasury,  to  keep  up  its  funds  for  payment  of 
expenses,  procuring  refreshments,  and  for  reliefs;  which  ex- 
penses are  for  fuel,  rents  of  hall,  newspapers,  the  beer  used,  and 
the  donations  or  reliefs  payable  to  each  member  of  said  associ- 
ation, who,  from  sickness  or  other  mishaps,  may  require  assist- 
ance ;  and  a  standing  committee  from  the  members  of  said  society 
is  appointed  to  see  after  and  inquire  into  and  direct  the  payment 

of  necessary  reliefs  in  all  such  cases When  the  society 

appointed  the  appellant  its  agent  for  the  sale  of  its  beer  to  the 
members  of  the  association,  it  consented  that  each  member  might 
become  the  owner  of  such  portion  of  the  partnership  property 
BS  he  might  be  willing  to  pay  for,  and  appropriate  it  to  his 
individual  use.  If  the  transaction  set  out  in  the  agreed  state- 
ment of  facts  be  not  an  evasion  and  violation  of  the  law,  then 
a  number  of  persons  may  do  that  lawfully  which  if  done  by  one 
person  would  be  unlawful.  It  would  be  a  reproach  to  the  law 
and  its  administration,  if  a  combination  of  persons  could,  by  such 
an  arrangement,  evade  the  law  and  thwart  the  legislative  will.'' 
To  the  same  effect  are  Riekart  v.  People,  79  111.  85;  State  v. 
Horacek,  41  Kan.  87 ;  State  v.  Loch/ear,  95  N.  C.  633;  59  Am. 
Rep.  287.  It  should  be  observed  that  these  citations  support 
the  contention  of  the  respondent  that  the  transaction,  which  is 
described  in  the  case  at  bar,  possessed  the  elements  of  a  sale. 
It  must  be  further  admitted  that  the  following  authorities  are 
directly  in  point  and  uphold  the  ruling  of  the  court  below: 
Untied  States  v.  WiUigy  2  Low.  466;  ifartln  v.  StaU,  59  Ala. 
34;  People  v.  Andrews,  115  N.  Y.  427;  People  v.  Soule,  74 
Mich.  250;  Chesapeake  Club  v.  StaU,  63  Md.  446;  State  v. 
Essex  Clvb,  New  Jersey,  Nov.  17,  1890.)  They  assert  gener- 
ally that  the  property  which  belonged  to  the  corporation  or 
club  has  been  transferred  for  a  valuable  consideration  to  persons 
who  have  received  it;  that  the  intention  or  good  faith  of  the 
members  who  authorized  such  acts  is  immaterial;  and  that  the 
law  contemplates  that  the  license  shall  be  paid  for  the  disposal 
of  liquors  in  this  manner.  The  opinions  in  some  of  these  cases 
are  elaborate  essays  upon  the  question  under  consideration,  and 
their  conclusions  have  been  fairly  announced.     We  do  not  deny 
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tbeir  weight,  and  will  not  attempt  to  refute  the  reasons  upon 
which  they  are  founded,  and  will  go  further^  and  say  that  the 
controversy  is  surrounded  by  uncertainty. 

There  are,  however,  well  considered  cases  in  which  a  contraiy 
view  has  been  expressed.  {Graf  v.  Evans,  8  Q.  B.  D.  373; 
Tennessee  Club  v.  Dwyer,  11  Lea,  452;  47  Am.  Eep.  298;  Seim 
V.  Staiey  55  Md.  566;  39  Am.  Rep.  496;  Covmonw,  v.  Sniiih, 
102  Mass.  144;  Commonv).  v.  Pomphret,  137  Mass.  564;  50  Am. 
Rep.  340;  Oommonw.  v.  Ewig,  145  Mass.  119.)  In  Grc^  v. 
Evans,  supra,  Mr.  Justice  Field  said :  ''  In  construing  a  statute 
like  the  present,  by  which  a  penalty  is  imposed,  we  must  look 
strictly  at  the  language  in  order  to  see  whether  the  person  against 
whom  the  penalty  is  sought  to  be  enforced  has  committed  an 
offense  within  the  section.     It  is  not  disputed  that  the  club  was 

bona  fide  a  club I  think  the  true  construction  of  the 

rule  is  that  the  members  were  the  joint  owners  of  the  general 
property  in  all  the  goods  of  the  club,  and  that  the  trustees  were 
their  agents  with  respect  to  the  general  property  in  the  goods, 
although  they  had  other  agents  with  respect  to  special  prop- 
erties in  some  of  the  goods.  I  am  unable  to  follow  the  reason- 
ing of  the  learned  magistrate  in  saying  that  the  question  de])enda 
upon  whether  or  not  a  profit  was  made  upon  the  sale  of  the 

liquors The  section  must  be  construed  by  looking  at 

the  language  used,  and  taking  a  large  view  of  the  object  of  the 
legislation.  The  legislature  have  come  to  the  conclusion  that 
it  is  unadvisable  that  intoxicating  liquors  should  be  sold  any- 
where without  a  license.  The  enactment  is  limited  to 'sales' 
of  intoxicating  liquors,  and  only  seems  aimed  at  sales  by  retail 
traders,  because  the  wholesale  trader  is  not  touched.  The  ques- 
tion here  is,  did  Graff,  the  manager,  who  supplied  the  liquors 
to  Foster,  effect  a  *  sale '  by  retail  ?  I  think  not.  I  think  Foster 
was  an  owner  of  the  property,  together  with  all  the  other  mem^ 
bers  of  the  club.  Any  member  was  entitled  to  obtain  the  goods 
on  payment  of  the  price.  A  sale  involves  the  element  of  a 
bargain.  There  was  no  bargain  here,  nor  any  contract  with 
Graff  with  respect  to  the  goods.  Foster  was  acting  upon  his 
rights  as  a  member  of  the  club,  not  by  reason  of  any  new  con- 
tract, but  under  his  old  contract  of  association  by  which  he  sub- 
flcribed  a  sum  to  the  funds  of  the  club,  and  became  entitled  to 
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have  ale  and  whiskey  supplied  to  him  as  a  member  at  a  certain 

price There  was  no  contract  between   two   persons, 

because  Foster  was  vendor  as  well  as  buyer I  think  it 

was  a  transfer  of  a  special  property  in  the  goods  to  Foster, 
which  was  not  a  sale  within  the  meaning  of  the  section/'  Mr. 
Justice  Huddleston  concurred  and  said :  "It  seems  to  me  clear 
that  Foster  had  a  property  or  at  least  an  interest  in  tlie  goods 
which  were  transferred  to  him.  Mr.  Hill  rightly  designated 
that  interest  as  a  one  eleven-hundredth  share.  Foster  on  pay- 
ment got  from  the  bar-man  who  served  him  the  interest  of  the 
other  one  thousand  and  ninety-nine  members  who  thereby  trans- 
ferred their  interest  to  him.  There  was  no  transfer  of  the  gen- 
eral or  absolute  property  in  the  goods  to  Foster,  but  a  transfer 
of  a  special  interest.  That,  in  my  view,  was  the  result  of  the 
transaction.  I  cannot  think  it  was  a  sale  of  intoxicating  liquors 
by  retail.'* 

In  Seim  y.  StaUy  swpraj  Chief  Justice  Bartol  for  the  court 
said:  "It  will  be  observed  that  the  license  laws  (Code,  art. 
57),  which  forbid  the  sale  or  barter  of  spirituous  or  fermented 
liquors  without  a  license,  have  never  been  construed  as  appli- 
cable to  «oetaZ  dMh%y  of  which  there  are  several  in  Baltimore 
City,  where  liquors  are  procured  for  the  use  of  the  members, 
and  are  furnished  to  them  in  the  manner  described  in  the 
present  case;  and  we  think  it  very  clear  that  no  license  is 
required,  for  the  reason  that  such  a  transaction  is  not  a  soJIa 
within  the  meaning  of  the  license  laws.  And  by  a  parity  of 
reason,  we  conclude  that  the  members  of  such  associations  as 
*The  Concordia'  is  admitted  to  be,  who  obtain  refreshments  and 
liquors  at  the  club,  by  paying  into  the  common  fund  the  price 
fixed  by  the  regulation  of  the  society,  cannot  be  said  in  any 
sense  to  buy  them  from  the  corporation,  nor  can  the  corporation 
be  said  to  %dl  them  to  the  members,  within  the  meaning  of  the 

Act  of  1866 The  society  is  not  an  ordinary  corporation; 

but  a  voluntary  association  or  club  united  for  social  purposes  — 
each  member  must  be  elected,  and  each  is  joint  owner  of  the 
property  and  assets,  and  entitled  to  the  privileges  of  the  society 
as  long  as  he  remains  a  member.  Among  these  privileges  is  that 
of  partaking  of  the  provisions  and  refreshments  provided  for 
the  use.  of  the  members.  These  are  not  9old  to  him  by  the 
Vol.  X.-.23. 
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corporation,  but  furnished  to  hini  by  the  steward,  upon  his 
payi':g  into  the  oomiuon  fund  what  is  equivalent  to  the  cost 
of  the  article  furnished,  and  what  is  so  paid  is  expended  io 
kee])ing  up  the  supply  for  the  use  of  the  members.     Such  a 
transaction  is  not  a  barter  or  sale  in  the  way  of  trade,  and 
therefore  not  within  the  purview  or  meaning  of  the  Act  of 
1866.'^     In  Chesapeake  Club  v.  State,  supra,  the  doctrine  of  Seivi 
V.  State,  supra,  was  recognized  but  held  inapplicable,  and  the 
court  said :   "The  language  of  the  Sunday  law  of  1866,  under 
which  the  case  of  Seim  v.  The  State  was  decided,  is  altogether 
different  from  that  of  the  Act  of  1882,  chapter  112;  and  the 
decision  in  that  case  would  seem  to  have  been  in  the  mind  of 
the  fraraers  of  the  Act  of  1882,  chapter  112;  for  by  the  latter 
act  terms  are  employed  more  comprehensive,  especially  those 
making  the  act  applicable  to  associations  and  corporations,  than 
are  to  be  found  in  the  Sunday  law  of  1866." 

A  comparison  of  the  statutes  of  the  State  of  Maryland, 
which  are  referred  to  in  Seim  v.  State,  supra,  and  Chesapeake 
Club  V.  State,  supra,  illustrates  clearly  the  distinctions  which 
have  been  pointed  out.  In  the  first  case,  the  court  construed 
an  act  providing  that  "no  person  in  this  State  shall  sell,  dis-  I 

pose  of,  barter,  or  if  a  dealer  in  any  one  or  more  of  the  articles  i 

of  merchandise  in  this  section  mentioual,  shall  give  away,  on  j 

the  Sabbath  day,  ....  any  ....  spirituous  or  fermented  j 

liquors  .  .  .  ."     In  the  last  case,  the  court  interpreted  a  stat-  I 

ute  embodying  these  clauses :  "  If  any  person  or  persons,  house, 
company,  corporation  or  association,  or  body  corporate,  shall 
sell,  directly  or  indirectly,  at  any  place,  or  give  away  at  his, 
her,  their,  or  its  place  of  business,  any  spirituous  or  fermented 
liquors  .  .  .  ."  And  "in  case  of  any  violation  of  any  pro- 
visions of  this  act  by  any  company,  corporation,  or  association, 
each  or  any  member  of  such  comj)any,  corporation,  or  associ- 
ation, shall  be  liable,  and  shall  suffer  imprisonment  •  .  .  ." 
In  People  v.  SouJe,  supra,  this  statute  was  under  consideration : 
"All  saloons,  restaurants,  bars  in  taverns,  or  elsewhere,  and 
all  other  places,  except  drug  stores,  where  any  of  the  liquors 
mentioned  in  this  act  are  sold  or  kept  for  sale  •  .  •  ."  In 
Oommonw.  v.  Pomphret,  supra,  the  court  cites  Oommonw.  v. 
Smith,  supra,  and  the  statutes  in  force  when  the  decision  was 
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made^  and  Mr.  Justice  Field  says  in  the  opinion :  "Nothing  is 
contained  in  that  act^  or  in  any  subsequent  acts,  which,  in  terms, 
relates  to  clubs,  until  the  statute  of  1881,  chapter  226,  was 

passed The  intention  of  this  statute,  however,  plainly 

is  to  distinguish  between  clubs  in  those  cities  and  towns  whose 
inhabitants  vote  to  grant  licenses,  and  clubs  in  those  whose 
inhabitants  vote  not  to  grant  licenses,  and  unlicensed  clubs  in 
the  fornaer  cities  and  towns  are  left  to  be  dealt  with  under  other 
statutes."  The  statute  of  1881  which  is  mentioned  in  the  opin- 
ion uses  this  language:  "In  any  city  or  town  in  which  the 
inhabitants  vote  ....  that  licenses  shall  not  be  granted,  all 
buildings  or  places  therein  used  by  clubs  for  the  purpose  of 
selling,  distributing,  or  dispensing  intoxicating  liquor  to  their 
members  or  others  shall  be  deemed  common  nuisances;  and 
whoever  keeps  or  maintain,  or  assists  in  keeping  or  maintain- 
ing, such  a  common  nuisance,  shall  be  punished  •  .  .  ."  The 
court  in  Commonw,  v.  Pomphret,  supra,  stated :  "  It  must  be 
assumed  that  the  decision  in  CJommonw.  v.  Smith  was  known 
to  the  legislature  at  the  time  the  existing  statutes  were  passed. 
The  inference  is,  that  the  legislature  intended  that  unlicensed 
clubs  in  cities  and  towns  whose  inhabitants  vote  to  grant  licenses 
must  be  dealt  with  according  to  the  construction  given  by  this 
court  to  statutory  provisions  similar  to  those  in  existing  statutes 
prohibiting  the  sale,  or  exposing  or  keeping  for  sale,  of  intoxi- 
cating liquors." 

The  amendments  which  have  been  incorporated  in  the  laws 
concerning  licenses  are  instructive.  The  Revised  Statutes  pro- 
vided for  the  payment  of  certain  sums  by  "any  person  or 
persons  who  shall  keep  any  house,  or  saloon,  or  room,  where 
any  banking  game  or  other  game  of  chance  is  dealt  or  played 

for  money "     (Rev.  Stats.  5th  div.  §  805.)     This  section 

was  amended  to  read  :  "  Any  person  or  persons,  or  association 
of  persons,  who  shall  keep  any  house  or  saloon,  or  room  or  club- 
rooms  where  any  banking  game  or  other  game  of  chance  is 

dealt  or  played  for  money "     (Stats.  13th  Sess.  47.)     The 

last  provisions  and  the  act  under  which  judgment  was  entered 
against  the  appellant  are  found  in  the  Compiled  Statutes,  fifth 
division,  sections  1346  and  1350.  In  1887  these  sections  were 
amended  in  some  respects,  but  the  peculiar  phraseology  which  has 


10 

S40 

10 

864 

10 

965 

10 

366 

10 

867 

10 

S69{ 

10 

840 

12 

468 

2K*W8l 

Sf 

TO| 

10 

340| 

29 

278' 

10 

340 

f41 

353 

S40  Randall  v.  Ahebican  Fibe  Ins.  Co.    [Jan.  T., 

been  specified  was  retained.  (Stats.  13th  Extra  Sess.  74,  75.) 
The  decisions  involving  the  liability  of  the  appellant  to  pay  the 
license  under  our  statute  are  contradictory,  but  a  slight  modi- 
fication by  the  legislative  power  would  decide  plainly  and  finally 
the  question.  There  is  no  room  for  construing  the  act  relating 
to  gambling  games.  When  these  distinctions  are  'so  carefully 
preserved  it  is  a  reasonable  inference  that  the  legislature  did  not 
designate  the  business  of  the  appellant  in  framing  the  law  defin- 
ing licenses. 

The  court  below  erred  in  its  findings  and  conclusions  that 
the  Montana  Club  at  the  times  set  forth  in  the  complaint  made 
sales  of  intoxicating  liquors.  This  court  cannot  review  the 
evidence  in  the  transcript  and  find  the  facts  and  order  judgment 
to  be  entered  accordingly.  {Barkley  v.  Tideke,  2  Mont.  435; 
Oimiaaero  v.  Vial,  3  Mont.  376.) 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed  with  costs,  and  that  the  order  overruling  the  motion 
for  a  new  trial  be  reversed,  and  that  the  cause  be  remanded  for 
a  new  trial. 

HARWood,  J.,  and  De  Witt,  J.,  concur. 


EANDALL  et  al.,  Respondents,  v.  THE  AMERICAN 
FIRE  INSURANCE  COMPANY,  Appellant. 

Iksurance  ^ouLCi^Arhitration^ Right  of  action, —111  an  action  upon  an  insnr- 
anoe  policy,  which  contains  an  arbitration  olaase  providing  that  in  the  event  of 
the  parties  failing  to  agree  upon  the  amount  of  damage  the  same  should  be 
ascertained  by  appraisal,  and  that  until  proofs  of  loss  were  produced  and  ap- 
praisal permitted  the  lot»  should  not  be  payable,  it  is  not  necessary,  as  a  con- 
dition precedent  to  the  right  of  the  assured  to  sue,  that  he  should  show  an 
appraisal  or  award  as  to  the  damages  sustained,  or  that  he  had  requested  arbitra- 
tion, or  that  failure  to  arbitrate  was  not  through  his  default,  it  not  appearing 
that  after  the  proof  of  loss  had  been  furnished  that  the  insurer  had  expressed 
dissatiiifaction  with  the  amount  thereof,  or  had  desired  or  requested  arbitration. 

Samk — Proof  of  lo88 — Admissions, — In  the  case  at  bar  the  insurer  rejected  the 
proof  of  loss  for  the  reason  that  it  contained  a  clause  referring  to  the  loss  of  the 
building  as  estimated  by  certain  parties,  *< selected  by  agreement"  to  make  esti- 
mates, which  was  untrue.  Held,  that  the  insurer  would  not  have  been  preju- 
diced by  the  retention  of  the  paper  after  denouncing  the  objectional  statement 
as  false. 
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Bams — Interest^  Proof  of  Iom.  — Where,  by  the  tenna  of  a  policy,  the  loea  is  pay- 
able sixty  days  after  proof  thereof,  legal  interest  upon  the  amoant  foand  due  i» 
properly  allowed  after  the  expiration  of  the  sixty  days  from  the  delivery  of  the 
proofs. 

Sams— Conircuits^  Public  policy, — Proyisions  In  eon  tracts  requiring  all  contro- 
Tersiee  between  the  parties  as  to  their  rights  and  liabilities  thereunder  to  be 
submitted  to  arbitration  are  iuvaUd  as  sgainst  public  policy;  but  where  such 
proTLsions  are  limited  only  to  the  yalue  or  quantity  of  a  thing  which  might  be 
invulved  in  litigation,  they  will  not  be  construed  as  ousting  the  jurisdiction  of 
the  courts,  but  only  as  requiring  a  certain  character  of  evidence  as  precedent  to 
recovery. 

fl 

Appeal  from  First  Judicial  Didrict,  Lewis  and  Qarke  County. 

The  cause  was  tried  before  Galbraith^  J.,  sitting  ia  place 
of  Hunt,  J.     Plain  tiffs  had  judgment  below. 

Bach  &  Buck,  and  B.  P.  Garpenier,  for  Appellant. 

Plaintiffs  must  recover  on  an  award  by  arbitrators  or  ap- 
praiserSy  if  at  all.  The  action  is  based  upon  an  award.  Any 
evidence  of  value  except  to  establish  an  award  was  duly  ex- 
cepted to.  There  is  no  evidence  of  an  agreement  to  appoint 
arbitrators  or  appraisers,  and  none  were  appointed.  No  award 
or  appraisement  was  made.  There  was  no  waiver  by  defendant 
of  anything.  Unless  waiver  is  pleaded  and  proved,  plaintiff 
can  recover  only  on  complying  with  the  conditions  of  the  policy. 
{Wdch  V.  Dea  Moines  Ins.  Oo.  32  Md.  369;  Laniiz  v.  King,  93 
Mo.  5133  Nichols  v.  Larkiny  79  Mo.  264.)  There  is  no  evi- 
dence of  an  agreement  to  adjust  the  loss  and  damage  at  a 
specified  amount,  or  at  an  amount  to  be  fixed  by  Ketchum 
and  De  Noille.  They  were  simply  employed  by  the  insured 
as  reputable  builders  to  make  an  estimate  for  them.  The 
plaintiffs  seek  to  bind  defendant  by  a  pretended  agreement 
never  made,  and  to  palm  off  a  builder's  estimate  as  an  award. 
This  is  an  attempt  at  fraud  that  avoids  the  policy.  "All  sur- 
prise, trick,  cunning,  dissembling,  and  other  unfair  way  that 
is  used  to  cheat  any  one  is  to  be  considered  as  fraud.''  (Wil- 
lard's  Equity  Jurisprudence,  p.  147.)  No  proper  proofs  of  loss 
were  tendered  to  defendant.  The  so-called  proofs  contained 
a  false  statement  which  justified  defendant  in  refusing  them. 
If  defendant  had  accepted  the  so-called  proofs  of  loss,  it  would 
have  been  injured  by  the  false  statement.     No  qualifications  or 
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conditions  can  properly  be  attached  to  proofs  of  loss.     {Wood 
V.  HUchcock,  20  Wend.  47;  Roosevelt  v.  BulTa  Head  Bank, 
45  Barb.  579.)    The  four  alleged  proofs  of  loss  were  de- 
livered in  a  lump,  and  a  valid  objection  to  one  was  a  valid 
objection  to  all  and  to  each.     The  evidence  shows  a  failure  to 
agree  to  the  amount  of  loss  or  damage.     The  last  clause  of 
the  policy  is  as  follows:  '^And  until  such  proofs  as  above 
specified  are  produced,  and  examinations  and  appraisals  are  per- 
mitted, the  loss  shall  not  be  payable.'^     The  presentation  of 
proper  proofs  and  the  examinations  and  appraisals  are  condi- 
tions precedent.     The  words  "the  loss  shall  not  be  payable" 
are  equivalent  to  the  words  "no  action  shall  be  brought  there- 
for.'^    There  cannot  be  a  recovery  without  an  award,  unless 
defendant  refuses  to  arbitrate  or  to  permit  an  appraisal.     The 
condition  that  proper  proofs  of  loss  must  be  furnished,  and  that 
there  must  be  an  award  by  arbitrators  or  appraisers  before  the 
loss  is  payable,  is  legal  and  valid.     {SooU  v.  Avery,  5  H.  L. 
Cas.  811 ;   United  States  v.  Robeson,  9  Peters,  327;   Yeomana  v. 
Girard  -F!  etc.  Ins,  Co.  5  Ins.  Law  J.  858 ;  Oauch  v.  London  & 
Lan.  Ins.  Go.  10  Fed.  Rep.  355;  Hall  v.  Norwalk  Eire  Ins.  Co. 
57  Conn.  114;  Old  SaucdUo  etc  Dry  Dock  Co.  v.  Commercial 
U.  A.  Co.  66  Cal.  253;  Adams  v.  SovJlh  British  etc.  Ins.  Cb.  70 
Cal.  198 ;  CarroU  v.  Cirard  F.  Ins.  Co.  72  Cal.  301 ;  Scottish 
etc.  Ins.  Co.  v.  Clancy,  71  Tex.  5 ;  Gasser  v.  Sun  Fire  Ofiee, 
42  Minn,  315;   Wolff  v.  Liverpool  &  L.  &  G.  Ins.  Oo.  50  N.  J. 
L.  453;  May  on  Insurance,  §  493;  2  Wood  on  Fire  Insurance, 
§  457;  Morse  on  Arbitration  and  Award,  93;  Hamilton  v. 
Liverpool  L.  &  G.  Ins.  Co.  136  U.  8.  242;  Lovejoy  v.  Hartford 
F.  Ins.  Co.  11  Fed.  Rep.  63;  CReiUy  v.  Kerns,  52  Pa.  St  214.) 
The  aasured  must  demand  arbitration  or  appraisal.     (Old  Sailoe- 
lito  etc.  Dry  Dock  Co.  v.  Commercial  U.  A.  Co.  66  Cal.  253; 
Flaherty  v.  Gei^mania  Ins.  Co.  7  Ins.  Law  J.  226,  Pa.  1878; 
Lovejoy  v.  HaHford  F.  Ins.  Co.  11  Fed.  Rep.  62;   UnUed  States 
v.  Robeson,  9  Peters,  327 ;  Adams  v.  South  British  etc.  Ins.  Co. 
70  Cal.  198;  Can^oU  v.  Girard  F.  Ins.  Oo.  72  Cal.  301.) 

Toole  &  Wallace,  for  Respondents. 

DiflTerent  grounds  for  recovery  on  the  same  policy  may  be 
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properly  set  forth  in  a  single  complaint.  (Bliss  on  Code  Plead- 
ing, §  119;  foot,  §  120;  Birdseye  v.  Smithy  32  Barb.  217; 
Warner  v.  Codlaiider,  20  Ohio  St.  190;  1  Moak's  Van  Sant- 
voord's  Pleading,  265.)  The  authorities  cited  in  appellant's 
brief  are  cases  of  tender  of  money  upon  an  express  condition 
or  qualification;  there  was  no  condition  or  limitation  of  any 
kind,  but  a  mere  formal  tender,  containing  among  other  things 
the  estimate  required.  Nor  was  there  any  attempt  at  fraud  in 
the  submission  or  tender  of  these  proofs.  This  sole  objection 
only  having  been  interposed  to  the  proofs  at  the  time  they  were 
tendered  and  refused,  all  other  objections  were  thereby  waived; 
{Tayloe  v.  Merchant^  F.  Ins.  Go.  9  How.  390,  403,  404;  Hart^ 
ford  ProL  Ina.  Go.  v.  Harmer^  2  Ohio  St.  452;  59  Am.  Dec. 
684;  Wyman  v.  People  Eq.  Ins.  Co.  1  Allen,  301,  304;  Ayres 
v.  HaHford  F.  Ins.  Oo.  17  Iowa,  176,  192;  85  Am.  Dec.  553; 
Carman  v.  PuUz,  21  N.  Y.  547.)  That  the  objection  where 
argued  to  a  statement  of  fact  must  be  well  grounded,  see  Berry- 
man's  Dig.  Ins.  Law,  p.  1311,  No.  98;  WUliams  v.  Hartford 
Ins.  Co.  54  Cal.  448;  35  Am.  Rep.  77.  The  negotiations  and 
examinations  of  Luke  and  Buck,  at  Moreland,  and  Bozcman, 
two  days  after  the  fire,  might  well  be  said  to  constitute  a  waiver 
of  all  proofe  of  loss.  {C/Biien  v.  Ohio  Ins.  Co.  52  Mich.  131; 
Svsqudumna  M\ii.  F.  Ins.  Co.  v.  Stoats,  102  Pa.  St.  529.)  Ap- 
pellant states  that  the  evidence  shows  a  failure  to  agree  to  the 
amount  of  ^^  loss  or  damage,'^  then  adverts  to  the  clause  in  the 
policy  concerning  the  payment  of  loss.  The  evidence  not  only 
is  silent  upon  the  question  of  ^Moss  or  damage,^'  but  shows  con- 
clusively that  the  plaintiff  and  the  company  never  reached  a  point 
in  their  settlement  where  the  question  of  agreement  upon  loss 
would  arise,  as  the  company  rejected  the  proofs  of  "  loss  or  dam- 
age'^  tendered,  and  all  negotiations  between  them  then  ceased. 
The  examination  and  appraisal  was  a  privilege  and  option  to  the 
company  that  they  never  sought  to  avail  themselves  of,  stand- 
ing solely  upon  their  objection  to  the  proofs,  and  as  the  proo& 
were  sufficient,  the  company  refusing  to  receive  the  same,  itself 
became  in  default  under  the  contract,  and  could  insist  on  noth- 
ing more.  Authorities  are  cited  upon  the  general  proposition  of 
the  right  to  make  arbitration  upon  a  special  subject,  as  "  loss  or 
damage,^'  a  condition  precedent  to  payment.    At  the  time  these 
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policies  were  executed  we  were  governed  by  the  Organic  Act, 
and  neither  parties  nor  the  legislature  could  by  contract  or 
enactment  destroy  the  jurisdiction  in  courts  by  that  act  vested. 
(Custer  Co.  v.  Yellowstone  Co.  6  Mont.  39,  48-50.)  But  conced- 
ing that  this  might  be  done,  the  question  is  of  no  importance 
in  this  case  under  the  conditions  of  this  policy,  for  the  clause 
concerning  arbitrators  (the  last  clause  of  the  conditions  of  the 
policy)  only  provides  for  a  submission  upon  "the  written  re- 
quest of  eitJier  party,''  in  the  event  of  differences  '^ after  proofs 
of  loss"  touching  the  question  of  "loss  or  damage."  {Gere  v. 
Council  Bluffs  Ins.  Co.  67  Iowa,  273,  274.)  Here  there  was  no 
written  request  on  tlie  part  of  the  company  for  submission  to 
arbitration,  no  suggestion  of  the  company  before  their  answer 
filed  in  tliis  suit  of  any  controversy  as  to  the  loss,  but  a  mere 
denial  of  any  liability  under  the  policy,  and  the  contention 
that  proper  proofs  never  had  been  submitted;  hence  this  pro- 
vision, even  if  there  had  been  a  written  request  by  the  company 
in  accordance  with  its  terms,  does  not  and  could  not  apply. 
{Lasher  v.  Northwestern  Nat  Ins.  Co.  18  Hun,  98, 100;  Allegre 
V.  Maryland  Ins.  Co.  6  Har.  &  J.  408,  413;  14  Am,  Dec.  289; 
Western  etc.  Ins.  Co.  v.  PiUnam,  20  Neb.  335 ;  May  on  Insur- 
ance, §  493,  foot.)  The  conditions  of  the  policy  in  66  Cal.  253, 
were  altogether  different  from  the  conditions  of  the  policy  in 
the  present  suit.  Upon  the  question  of  interest,  the  sixty  days 
provided  by  the  policy  within  which  defendants  might  exercise 
the  option  of  rebuilding  had  elapsed  without  their  so  doing; 
they  made  no  complaint  as  to  the  loss  or  damage;  and  the 
papers  presented  being  proper  proofs  of  loss,  the  whole  amount 
of  the  policy  then  became  due  and  payable.  They  refused,  on 
demand  afterwards  made,  to  pay  the  loss;  and  as  a  liquidated 
demand  the  same  would  bear  interest.  {Allegre  v.  Maryland 
Ins.  Co.  6  Har.  &  J.  408,  413;  14  Am.  Dec.  289.)  But,  on 
account  of  the  objection  assigned  on  the  presentation  of  the 
proofs  of  loss,  which  was  groundless  in  itself,  and  the  unwar- 
rantable refusal  of  the  companies  to  receive  the  same,  these 
"arbitration  clauses"  and  the  clauses  concerning  the  suit,  found 
in  three  of  the  policies,  have  no  application  whatever  to  the 
question  of  the  present  recovery  in  these  cases.  {Goldstone  v. 
Osborne^  2  Car.  &  P.  550;  27  Fed.  Rep.  32.) 
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Harwood,  J. — The  cause  of  action  herein  is  founded  upon 
an  insurance  policy,  whereby  appellant  insured  and  agreed  to 
indemnify  respondents  against  loss  which  might  happen  by  the 
destruction  or  damage  of  appellant^s  building,  situate  at  More- 
land,  GkiUatin  County,  Montana,  known  as  the  Moreland  Hotel, 
and  certain  furniture  therein  contained,  by  fire,  to  the  extent  of 
$1,600,  the  sura  of  $1,125  being  placed  upon  said  building, 
and  the  sum  of  $375  upon  the  said  furniture.  There  were 
also  in  force  during  the  same  period  three  other  policies  of  con- 
current insurance,  issued  by  certain  other  companies  in  favor 
of  plaintiffs  upon  the  same  property,  each  in  the  sum  of  $1,500, 
and  distributed  in  like  amounts  on  said  building  and  furniture 
as  aforesaid.  While  said  insurance' contracts  were  in  force,  all 
of  said  property  except  a  small  portion  of  the  furniture  was 
destroyed  by  fire.  This  action  was  brought  to  enforce  payment 
of  said  $1,500  indemnity,  and  the  trial  resulted  in  a  judgment 
for  plaintiffs  in  said  sum,  with  interest  and  costs.  Whereupon 
defendant  moved  for  a  new  trial  upon  a  statement  of  the  case, 
on  the  ground  of  insufficiency  of  the  evidence  to  justify  the 
verdict,  and  that  the  same  is  against  law;  and  also  errors  of  law 
occurring  at  the  trial  and  excepted  to  by  the  moving  party. 
Said  motion  being  overruled  the  case  is  brought  up  by  appeal 
from  the  order  overruling  the  same,  as  well  as  appeal  from  the 
judgment. 

The  insurance  policy  involved  provides,  among  other  condi- 
tions, as  follows:  '^The  amount  of  loss  or  damage  to  be  esti- 
mated according  to  the  actual  value  of  the  property  at  the  time 
of  the  loss;  and  to  be  paid  within  sixty  days  after  the  loss  shall 
have  been  ascertained  in  accordance  with,  and  within  the  terms 
and  conditions  of  this  policy,  and  proof  of  the  same  satisfactory 
to  the  said  company  shall  have  been  made  by  the  assured  and 
received  at  the  office  of  the  company  in  Philadelphia.  It  shall 
be,  however,  optional  with  the  company  to  repair,  rebuild,  or 
replace  the  property  destroyed  or  damaged  with  other  of  like 
kind  and  quality  within  a  reasonable  time,  giving  notice  of  its 
intention  so  to  do  within  sixty  days  after  receipt  of  proofs 
herein  required;  and  in  case  the  company  elects  to  rebuild,  the 
assured  shall,  if  required,  furnish  plans  and  specifications  of  the 
building  herein  described.     The  assured  sustaining  loss  by  fire 
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under  this  policy  sball  forthwith  give  notice  in  writing  of  said 
loss  to  the  company,  and  within  thirty  days  thereafter  render  a 
particular  account,  by  separate  items  and  proof  thereof,  signed 
and  sworn  to  by  the  assured,  setting  forth :  (1)  A  copy  of  the 
written  portion  of  this  policy  and  all  indorsements  hereon. 
(2)  Other  insurance,  if  any,  on  same  property,  or  any  portion 
thereof,  with  copies  of  written  portions  of  each  policy  and 
indorsements  thereon.  (3)  The  actual  cash  value  of  the  prop- 
erty described  at  the  time  immediately  preceding  the  fire, 
(4)  The  ownership  of  the  property  described,  and  the  interest 
of  assured  in  same.  (5)  For  what  purposes,  and  by  whom  the 
building  herein  described,  or  containing  the  property  herein 
specified,  and  the  several  parts  thereof,  were  used  at  the  time 
of  the  fire.  (6)  The  date  of  the  loss  and  the  amount  thereof. 
(7)  How  the  fire  originated,  as  far  as  the  assured  knows  or 
believes.  The  amount  of  sound  value  and  of  damage  to  the 
property  may  be  determined  by  mutual  agreement  between  the 
company  and  the  assured ;  or  if  they  fail  to  agree,  the  same  shall 
then,  at  the  written  request  of  either  party,  be  ascertained  by 
an  appraisal  of  each  article  of  personal  property,  or  by  an  esti- 
mate, in  detail,  if  a  building,  by  competent  and  impartial  ap- 
praisers, one  to  be  selected  by  each  party,  and  the  two  so  chosen 
shall  first  select  an  umpire  to  act  with  them  in  case  of  disagree- 
ment; and  if  the  said  appraisers  fail  to  agree  they  shall  refer 
their  difierences  to  such  umpire ;  and  the  award  of  any  two,  in 
writing  under  oath,  shall  be  binding  and  conclusive  as  to  the 
amount  of  such  loss  or  damage,  but  shall  not  decide  the  validity 
of  the  contract,  or  any  other  question  except  the  amount  of  such 
loss  or  damage.^'  It  is  further  provided  in  said  policy  that 
^'  the  company  shall  have  the  right  to  take  any  of  the  articles 
damaged  at  their  appraised  value;  and  until  such  proofs  as 
above  required  are  produced  and  examinations  and  appraisals 
are  permitted  the  loss  shall  not  be  payable." 

The  plaintiffs  in  their  complaint  set  up  the  contract  of  insur- 
ance, alleged  the  destruction  of  the  property  by  fire,  and  "that 
plaintiffs'  loss  thereby  was  ^6,164  on  said  Moreland  Hotel,  and 
$1,851.14  on  said  furniture  and  fixtures  contained  in  said  hotel." 
Plaintiffs  further  allege  that  they  furnished  defendant  notice 
of  said  loss,  and  that  "defendant  by  its  adjusting  agent  made  a 
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personal  examination  into  the  circumstances  of  said  loss  and 
fire^  and  made  a  request  of  plaintiffs  that  the  value  of  said  build- 
ing be  ascertained  by  arbitrators  to  be  mutually  chosen."  That 
on  the  tenth  day  of  September,  1887,  plaintiffs  and  defendant 
did  so  refer  the  question  of  value  of  said  building  to  arbitrators 
mutually  agreed  upon  ....  John  Ketchum  and  R.  W.  De 
Noille,  of  Helena  aforesaid,  who  reported  and  decided  the  value 
of  said  building  at  the  time  of  said  fire  to  be  $7,179.  "That 
on  the  fourteenth  day  of  September,  1887,  the  plaintiffs  fur- 
nished the  defendant  with  proofs  of  said  loss,  and  of  their 
interest  in  said  property,  and  otherwise  fully  performed  all  the 
conditions  of  said  policy  on  their  part;  that  on  the  fifteenth 
day  of  September,  1887,  the  defendant  returned  said  proofs  of 
loss  to  plaintiffs  and  declined  to  pay  said  loss,  assigning  as  the 
single  ground  therefor  that  said  proofs  were  not  satisfactory, 
for  the  reason  that  they  referred  to  the  estimate  made  by  said 
arbitrators;  that  no  demand  has  been  made  by  defendant  for  a 
further  or  any  other  reference  of  said  loss  on  building  or  furni- 
ture since  said  proofs  of  loss  were  so  furnished ;  nor  has  defend- 
ant requested  any  further  proofs  of  loss;  nor  did  the  defendant 
within-  sixty  days  after  receipt  of  proofs  give  notice  of  their 
intention  to  rebuild  or  restore  any  of  said  property." 

Defendant  by  answer  denied  the  value  of  said  building  to  be 
the  sum  alleged  by  plaintiffs,  or  any  sum  exceeding  $3,250;  and 
denied  the  value  of  said  furniture  to  be  the  sum  alleged  by 
plaintiffs,  or  any  sum  exceeding  $900;  and  said  answer  further 
put  in  issue  all  the  allegations  of  plaintiffs'  complaint,  except 
the  existence  of  said  insurance  policy,  the  destruction  of  said 
pro{>erty  by  fire,  save  a  small  portion  of  the  furniture,  and  some 
other  allegations  not  necessary  to  notice  at  this  time. 

In  addition  to  the  specific  denials  of  plaintiffs'  allegations, 
defendant  alleged  by  way  of  new  matter  of  defense  that  the 
plaintiffs  left,  at  the  oflSce  of  defendant's  agent,  in  the  city  of 
Helena,  while  said  agent  was  absent  therefrom,  on  or  about 
September  15,  1887,  "some  paper  which  falsely  stated  that 
arbitrators  had  been  agreed  upon  by  plaintiffs  and  defendant;" 
that  plaintiffs'  attention  was  called  to  this  fact  by  defendant's 
agent  on  the  same  day,  and  thereupon  plaintiffs  asked  permis- 
sion to  retain  said  paper,  stating  that  said  paper  should  not  be 
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regarded  or  treated  as  having  been  tendered  to  defendant,  to 
which  defendant  by  its  agent  assented.     The  answer  further 
averred  that  plaintiffs,  on  or  about  September  14, 1887,  "fraudu- 
lently and  with  intent  to  deceive  and  obtain  an  unfair  advantage 
over  defendant  in  the  settlement  of  said  claim,  falsely  represented 
to  defendant's  agent  that  two  certain  persons  had  been  agreed 
upon  by  plaintiffs  and  defendant,  as  arbitrators,  to  determine 
and  decide  upon  the  value  of  said  building  and  the  cost  of 
rebuilding  the  same,  and  that  such  arbitrators  had  determined 
and  decided  that  the  value  of  said  building  was  at  the  time  of 
the  fire  $7,179;  whereas  in  truth  and  in  fact,  as  plaintiffs  well 
knew,  such  persons  had  never  been  agreed  ui)on  or  selected  as 
arbitrators,  and  as  plaintiffs  well  knew,  such  persons  had  never 
determined  as  arbitrators  or  otherwise  that  said  building  was 
of  the  value  of  $7,179,  or  that  it  would  cost  said  sum,  or  any 
other  particular  sum  to  rebuild  the  same.     The  answer  further 
averred  that  defendant  requested  plaintiff  to  furnish  it  with 
plans  and  specifications  of  said  building  so  destroyed  by  fire, 
but  that  plaintiffs  neglected  and  refused  to  furnish  the  same; 
and  that  no  proofs,  plans,  and  specifications,  declarations,  or 
certificates  have  been  furnished,  and  no  examination  or  arbitra- 
tion has  been  permitted  or  furnished  by  plaintifis,  or  had  as 
required  by  the  conditions  of  said  policy  of  insurance.     This 
new  matter  of  defense  was  controverted  by  plaintiffs'  replication. 
The  first  and  main  point  insisted  upon  by  appellant  is,  that 
this  action  is  brought  upon  an  alleged  award  by  arbitrators, 
and  that  no  evidence  of  value  of  the  property  destroyed,  except 
to  establish  an  award,  was  admiasible.     This  point  was  raised 
by  defendant  in  the  lower  court  at  the  trial,  and  objection  was 
made  to  the  introduction  of  any  evidence  as  to  the  value  of  the 
property,  or  the  amount  of  said  loss,  except  to  establish  an 
award.     This  objection  was  overruled,  and  the  court  admitted, 
over  the  objection  and  exception  of  defendant,  evidence  offered 
by  plaintiffs  tending  to  prove  the  allegations  of  the  complaint 
as  to  the  value  of  the  property  destroyed,  and  the  loss  sustained 
by  plaintiffs,  independent  of  the  appraisal  or  award  of  arbi- 
trators, as  alleged  in  the  complaint.     Proof  was  also  admitted 
on  behalf  of  plaintiff  in  respect  to  the  alleged  submission  of 
the  question  of  the  value  of  said  building  and  plaintiffs'  loss 
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by  the  destruction  thereof  to  arbitrators,  and  the  alleged  award 
by  them  made.  Appellant's  objection  and  exception  aforesaid 
is  based  upon  the  terms  of  the  policy  and  the  clause  which  pro- 
vides that  "until  such  proofs  as  above  required  are  produced 
and  examinations  and  appraisals  are  permitted  the  loss  shall 
not  be  payable.'^  Appellant's  position  is,  that  until  such  ap- 
praisal and  award  is  made  by  arbitrators  or  appraisers,  chosen 
and  acting  as  provided  by  the  terms  of  the  }3olicy,  the  claim 
of  plaintiffs  is  not  matured  for  action,  unless  plaintiffs  allege 
and  prove  that  they  demanded  such  arbitration  or  appraisal^ 
and  the  failure  to  arbitrate  was  without  the  fault  of  plaintiffs. 

Appellant  further  contends  that  plaintiffs  failed  to  prove  the 
selection  of  arbitrators  or  appraisers,  and  the  appraisement  by 
them  and  award  of  the  value  of  the  property  destroyed,  in  the 
manner  provided  by  said  policy.  We  think  without  doubt 
plaintiffs  failed  in  this  particular,  for  the  evidence  does  not 
show  a  compliance  with  the  terms  of  the  policy  as  to  the  selec- 
tion of  appraisers,  or  a  compliance  with  its  terms  by  them  in 
appraising  the  property  and  making  an  award  of  value. 

For  a  proper  understanding  of  the  case,  and  the  application 
of  our  conclusion  herein,  it  is  necessary  to  make  a  brief  sum- 
mary of  the  conduct  of  the  parties  from  the  time  the  loss 
occurred  until  the  action  was  brought.  The  evidence  shows 
that  immediately  after  said  property  was  destroyed  by  fire, 
plaintiffs  notified  defendant's  agent  thereof  by  telegram.  Soon 
after  this  defendant's  agent  visited  the  place  of  the  fire,  inspected 
and  listed  the  furniture  saved,  took  rough  measurements  of  the 
foundation  of  the  building,  and  then  proceeded  to  Bozeman, 
where  he  was  joined  by  Flowers,  one  of  the  plaintiffs,  who 
brought  with  him  the  manager  who  was  in  charge  of  said  hotel 
at  and  previous  to  the  time  of  said  fire.  There  the  plaintiff 
Flowers,  with  said  agent,  obtained  from  stores  certain  lists  and 
prices  of  furniture  bought  to  furnish  said  hotel.  The  manager 
of  said  hotel  assisted  in  giving  said  agent  information  of  the 
articles  in  said  hotel  at  the  time  of  the  fire.  The  agent  says  in 
his  testimony :  "  We  had  Barrett  (the  manager  of  said  hotel) 
take  the  tooms,  one  by  one,  and  had  him  designate  all  articles 
ot  furniture  in  each  room,  and  by  means  of  invoices  which  we 
had,  put  the  prices  of  the  articles.     This  list  of  articles  here 
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was  obtained  from  Barrett,  and  the  prices  were  obtained  from 
the  invoices,  and  these  invoices  were  obtained  at  the  stores  in 
Bozeman  where  the  goods  were  bought.^'  Said  agent  of  de- 
fendant also  testified  that  while  Barrett  was  thus  giving  a  list 
of  the  furniture  in  said  hotel,  "Flowers  was  occupied  giving 
particulars  of  the  building  and  the  construction  of  it  to  Mr. 
Crook  and  a  builder  we  had  secured  at  Bozeman  to  make  an 
estimate.'^  After  such  inquiries,  estimates,  and  lists  were  made 
at  Bozeman,  defendant's  agent  returned  to  Helena,  and  on  the 
following  day  met  said  Flowers  at  Helena,  and  handed  him  a 
letter,  in  which  said  agent  informed  Flowers  that  he  would 
"understand  that  the  inquiries  made  do  not  in  any  respect 
supersede  or  waive  any  of  the  conditions  or  requirements  of 
the  policies;  but  they  have  the  same  force  and  call  for  the 
same  full  compliance  as  if  nothing  whatever  had  been  done  by 
us  in  the  premises.'^  A  few  days  thereafter  two  of  the  assured 
came  to  the  office  of  the  said  agent,  and  one  of  them  delivered 
to  the  agent  a  paper  intended  as  a  proof  of  loss.  Thereupon 
said  agent  called  the  assured's  attention  to  some  particulars  in 
which  said  paper  did  not  comply  with  the  terms  of  the  policy 
as  a  "proof  of  loss.'*  One  of  the  assured  then  asked  said 
agent  for  a  blank,  used  for  the  purpose  of  making  proof  of 
loss,  which  was  furnished;  then  one  of  said  assured  com- 
menced to  fill  up  such  blank,  when  said  agent  informed  assured 
that  it  would  be  necessary  to  have  a  builder  "  make  an  estimate 
on  the  building";  and  in  reply  to  an  inquiry  by  the  assured  as 
to  names  of  some  builders  who  would  be  competent  to  make 
such  an  estimate,  said  agent  named  three  different  builders,  or 
firms  of  builders,  as  "reliable  builders**  for  the  assured  to 
apply  to,  and  engage  some  of  them  to  make  an  estimate  on  the 
said  hotel,  among  whom  was  the  firm  of  Ketchum  and  DeNoille. 
The  evidence  on  the  part  of  plaintifis  is  to  the  effect  that  when 
said  agent  named  said  builders  Mr.  Lounds,  one  of  the  assured, 
said  to  the  agent:  "Before  we  go  further  in  this  matter,  is  it 
understood  that  estimates  furnished  by  either  of  these  firms 
will  be  satisfactory  to  you?"  To  which  the  agent  replied: 
"Yes,  certainly;  we  have  done  business  with  all  three  of 
them."  On  the  part  of  defendant,  said  agent  testifies  to  the 
effect  that  he  does  not  think  Mr.  Lounds  asked  such  a  question; 


1891.]       Bandall  v.  American  Fire  Ins.  Co.  361 

that  most  of  his  conversation  was  with  Mr.  Flowers;  that  Mr. 
Flowers  asked  "a  similar  question,"  to  which  said  agent  replied 
that  **  the  builders  named  were  all  reliable  men,  and  had  made 
estimates  for  us  before  on  buildings.'^  The  assured  then  en- 
gaged Ketchum  and  De  Noille,  one  of  the  firms  of  builders 
named  hy  said  agent,  to  make  an  estimate  of  said  hotel  build- 
ing. Such  estimate  was  made  from  details  and  specifications 
furnished  by  assured^  and  was  designated  as  '^  an  estimate  of 
the  cost  of  replacing  the  hotel  building  at  Moreland.'^  Said 
estimate  was  delivered  to  defendant's  agent,  and  said  agent  not 
being  satisfied  therewith,  required  of  said  builders  a  more 
detailed  estimate^  which  was  furnished.  Said  builders  took  no 
account  of,  and  made  no  estimate  upon  the  furniture  destroyed 
in  said  hotel.  It  appears  by  the  testimony  of  De  Noille  that 
the  estimate  of  said  building  was  made  principally  by  Ketchum^ 
and  that  it  was  not  understood  by  said  builders  that  they  were 
to  act  as  arbitrators,  and  he  did  not  understand  that  they  acted 
as  such.  It  does  not  appear  that  any  "umpire"  was  chosen, 
and  the  record  shows  that  said  estimate  was  not  returned  "  on 
oath."  At  the  time  said  estimate  was  being  made  by  said 
builders,  the  assured  had  prepared  what  they  term  "  proofs  of 
loss,"  and  the  same  was  served  on  said  agent.  It  appears  that 
one  proof  of  loss  was  made  for  each  company  having  a  policy 
in  force  on  said  property,  and  the  four  were  delivered  to  said 
agent  in  one  package.  Upon  examining  one  of  said  papers 
defendant's  agent  found  that  it  contained  a  "clause  referring 
to  the  loss  of  the  building  as  estimated  by  Ketchum  and  De 
Noille  &  Co.,  builders  selected  by  agreement  between  the  agent 
of  the  company  and  assured  to  make  estimates."  Thereupon 
the  agent  returned  all  of  said  proofs  of  loss  to  the  attorney 
who  had  delivered  them  for  the  assured.  The  next  day  said 
agent  explained  to  said  attorney  his  objection  to  said  proofs  of 
loss,  which  was,  that  said  proofs  contained  said  clause  in  refer- 
ence to  Ketchum  and  De  Noille  having  been  "  agreed  upon." 
That  appears  to  have  been  the  only  objection  to  said  proofs 
asserted.  Defendant's  agent  insisted  that  said  clause  should  be 
stricken  out,  and  assured  refused  to  strike  the  same  out. 

The  foregoing  facts  were  proved  without  any  essential  oon- 
flicty  and  are  taken  principally  from  testimony  introduced  on 
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behalf  of  defendant.  There  is  a  dispute  between  the  parties 
to  the  action  as  to  an  arrangement  made  between  the  attorney 
of  plaintiffs  who  delivered  said  proofs  of  loss  and  defendant's 
agent,  whereby  the  same  were  retained  by  said  attorney^  with 
the  understanding  that  such  proofs  were  to  be  considered  as 
not  having  been  delivered  to  defendant's  agent.  The  evidence 
is  conflicting  upon  that  pointy  therefore  it  is  not  open  for  con- 
sideration now. 

Counsel  for  appellant  contends  that  defendant  would  have 
been  prejudiced  and  injured  by  the  retention  of  said  proof  of 
loss  with  such  objectionable  clause  therein;  that  it  was  justified 
in  returning  the  same  to  assured ;  that  the  refusal  of  assured 
to  strike  out  said  objectionable  clause  and  return  said  proofs 
was  a  failure  to  make  proof  of  loss  as  required  by  the  policy. 
Appellant  construes  said  clause  as  an  attempt,  on  the  part  of 
the  assured,  to  involve  defendant  in  an  implied  admission  of  a 
material  statement  of  fact  which  in  truth  never  occurred,  and 
which  statement  was  false.  We  do  not  gather  such  impression 
from  the  evidence.  The  evidence  introduced  on  the  part  of 
defendant  alone  shows  a  state  of  facts  from  which  the  assured 
could  in  good  faith  have  presumed  that  Ketchum  and  De 
Noille  were  chosen  by  agreement  to  make  the  required  esti- 
mates on  said  hotel  building,  although  they  were  not  chosen 
as  appraisers  in  the  manner  provided  by  the  policy,  nor  did 
they  proceed  to  make  aj)praisement  and  return  award  strictly 
in  the  manner  provided  by  the  policy.  The  proof  of  loss  in 
question,  as  shown  by  the  record,  contained  no  statement  to  the 
effect  that  Ketchum  and  De  Noille  were  chosen  as  arbitrators 
or  appraisers  by  agreement  between  the  company  and  the 
assured,  or  that  they  made  or  pretended  to  make  an  appraise- 
ment or  award  as  required  by  the  policy.  The  proof  contains 
the  following  statement:  ''lioss  on  building  as  estimated  by 
Ketchum,  De  Noille  &  Co.,  builders  selected  by  agreement 
between  agent  of  companies  and  assured."  Under  the  circum- 
stances of  the  selection  of  said  builders  and  the  making  of  an 
estimate  by  them,  we  see  no  evidence  of  fraud,  trick,  or  deceit 
in  the  insertion  of  that  statement  in  the  proof  of  loss.  More- 
over, had  said  statement  been  absolutely  false  in  fact,  we  do 
not  agree  with  the  proposition  of  defendant's  counsel,  that  the 
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TetainiDg  of  said  proofs  of  loss  would  have  bound  defendant 
by  an  implied  admission  of  the  truth  of  such  statement  under 
the  circumstances  shown  in  the  case.  No  such  implied  admis- 
sion could  arise  against  defendant  by  merely  retaining  such 
paper^  afler  denouncing  such  objectionable  statement  as  untrue^ 
and  demanding  its  elimination  from  said  proof. 

We  return  to  the  main  question  raised  upon  this  appeal^ 
i.  e.,  that  ^'plaintiffs  must  recover  on  an  award  by  arbitrators 
or  appraisers,  if  at  all."  The  question,  as  to  how  far  courts 
will  be  governed  by  a  provision  in  the  contract,  requiring  that 
controversies  arising  as  to  the  rights  and  liabilities  of  parties 
thereunder  be  submitted  to  arbitration,  has  engaged  the  pro- 
found consideration  of  both  American  and  English  courts 
of  last  resort.  The  conclusion  reached,  and  probably  settled 
beyond  further  controversy,  is  that  a  provision  in  a  contract, 
requiring  all  differences  or  ocmtroversies  arising  between  the  par- 
ties as  to  their  rights  and  liabilities  thereunder,  to  be  submitted 
to  arbitration,  will  not  be  allowed  to  interfere  with  or  bar  the 
'  litigation  of  such  controversies  when  brought  into  court.  To 
enforce  such  provisions  would  be  to  allow  parties  to  barter  away 
the  jurisdiction  of  courts  to  determine  the  rights  of  parties  and 
redress  their  wrongs.  Therefore  such  provisions  are  disregarded 
as  against  public  policy.  But  many  of  the  same  eminent 
authorities  hold  that  a  provision  in  a  contract  requiring  that 
the  valy£  or  quantity  of  a  thing  which  might  be  involved  in  a 
controversy  thereunder  be  ascertained  and  determined  by  arbi- 
tration, or  in  some  other  possible  and  reasonable  manner,  does 
not  oust  the  jurisdiction  of  the  courts,  but  only  requires  a  cer- 
tain character  of  evidence  of  a  fact  in  controversy.  Therefore 
a  provision  in  a  contract  like  the  one  under  consideration  in  the 
case  at  bar,  requiring  that  the  value  of  the  assured  property, 
under  certain  conditions,  shall  be  ascertained  by  appraisal,  is 
not  disregarded  as  against  public  policy,  but  is  upheld  as  valid. 
{Scott  V.  Avery,  5  H.  L.  Cas.  811 ;  Hamilton  v.  Liverpool  L,  & 
G.  Ins.  Co.  136  U.  S.  242;  United  States  v.  Robeson,  9  Peters, 
327;  Scottish  Un.  &  Nat,  Ins.  Co.  v.  Clancy,  71  Tex.  5;  Wolf 
V.  Liverpool  &  L.  &  G.  Ins.  Co.  50  N.  J.  L.  453 ;  Gasser  v.  Su/n 
Fire  Office,  42  Minn.  315;  Old  SaucelUo  etc.  Co.  v.  Commercial 
Vn.  Assur.  Co.  66  Cal.  253;  Sutro  Tunnel  Co.  v.  Segregated  BeL 
voi«.  X.— as. 
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Mn.  Cb.  19  Nev.  121;  Holmes  v.  Richetj  56  Cal.  307;  38 
Am.  Rep.  54.) 

The  policy  in  the  case  at  bar  requires  that  if  the  parties  fail 
to  agree  upon  the  amount  of  damage  ''  the  same  shall  then,  at 
the  written  request  of  either  party,  be  ascertained  by  an  appraisal 
by  "competent  and  impartial  appraisers,*'  one  to  be  selected  by 
each  party,  and  the  two  to  select  an  umpire,  etc.  It  is  insisted 
by  counsel  for  appellant  that  said  clause,  viewed  in  connection 
with  the  other  provisions  of  the  policy,  and  especially  the  clause 
that  provides  that "  until  such  proo&  as  above  required  are  pro- 
duced, and  examinations  and  appraisals  are  permitted,  the  loss 
shall  not  be  payable/'  makes  it  obligatory  upon  the  assured  in 
this  action  to  prove  the  amount  of  loss  or  damage  by  an  ap- 
praisal obtained  in  the  manner  required  by  the  policy,  or  show 
a  fair  endeavor,  and  failure  without  plainti£&'  fault,  to  get  such 
an  appraisal;  otherwise  plaintiffs'  suit  in  court  is  premature 
and  must  fail.  This  is  claimed  by  defendant's  counsel  to  be 
an  imperative  requirement  of  the  plaintiffs,  whether  defendant 
requests  such  appraisal  or  not.  There  is  no  showing  that  either 
party  requested  such  an  appraisal.  The  defendant  by  answer 
expressly  denies  that  it  "  made  a  request  of  plaintiffs  that  the 
value  of  said  building  be  ascertained  by  arbitrators  to  be  mutu- 
ally chosen,  or  to  be  chosen  in  any  other  manner."  The  plaint- 
iffs alleged  in  their  complaint :  "  That  no  demand  has  been  made 
by  the  defendant  for  a  further  or  any  other  reference  of  said  loss 
on  building  or  furniture  or  fixtures  since  said  proo&  of  loss  were 
so  furnished."     This  allegation  is  not  denied. 

In  support  of  their  position  counsel  for  defendant  cites  certain 
authorities,  which  we  will  now  briefly  review.  In  the  case  of 
Old  SaucelUo  etc.  Co,  v.  Oom,  Un,  Asaur,  Co,  mpra,  it  appears, 
from  the  opinion  of  the  court,  that  the  complaint  stated  "facts 
showing  that  a  difference  arose  as  to  the  amount  of  loss;" 
'Hhat  plaintiff  thereupon,  and  on  request  of  defendant,  chose" 
arbitrators,  to  whom  was  submitted  "all  differences  of  opinion 
as  to  the  amount  of  said  loss."  The  plaintiff  further  averred 
that  the  arbitrators  so  selected  failed  to  agree  on  the  amount  of 
loss  or  damage,  and  failed  to  select  a  third  person  to  act  with 
them  in  case  of  disagreement,  and  also  failed  to  make  an  award; 
and  the  plaintiff,  after  waiting  a  reasonable  time,  withdrew  from 
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Buch  arbitration.  But  the  court  found  on  the  trial  that  no  arbi- 
trators were  chosen^  and  no  differenoes  as  to  the  amount  of 
damages  were  submitted  to  arbitrators,  ^^and  that  the  failure 
to  submit  such  differences  of  opinion  to  arbitration  was  in  no 
manner  the  fault  or  result  of  any  action  suffered  or  taken  by 
defendant;  but  on  the  contrary,  defendant  had  always  been 
willing  to  submit  such  differences.'^  Upon  that  state  of  facts 
and  the  authorities  it  was  held  that  plaintiff  could  not  recover. 
It  should  be  remembered  that  in  this  case  the  complaint  alleged 
that  differences  arose  as  to  the  amount  of  the  loss,  and  that 
defendant  demanded  arbitration.  In  the  case  of  Adams  v.  South 
BrUiak  etc,  Ins.  Co.  70  Cal.  198,  it  appears  that  differences 
arose  between  the  company  and  the  assured  as  to  the  amount 
of  loss,  and  no  demand  was  made  by  either  party  for  an  arbi- 
tration as  provided  in  the  policies.  The  court,  referring  to  the 
case  reported  in  66  Cal.,  supra,  held  that  until  adjustment  of 
the  claim  by  mutual  agreement,  or  by  arbitration,  or  a  fair 
effort  was  made  by  the  assured  to  obtain  such  arbitration,  no 
action  could  be  maintained.  In  the  case  of  Carroll  v.  Girard 
Fire  Lis.  Co.  72  Cal.  299,  it  appears  that  an  arbitration  was 
required  by  the  policy  to  determine  the  amount  of  loss,  in  case 
of  differences  as  to  the  same,  and  that  such  arbitration  was 
had.  But  when  the  plaintiff  brought  suit  he  declared  upon 
the  policy  generally,  ignoring  the  award,  and  made  no  mention 
of  the  fact  that  an  award  had  been  obtained.  It  was  held  that 
the  award  was  a  necessary  element  of  plaintiff's  cause  of  action. 
The  facts  involved  in  these  California  cases  distinguish  them 
from  the  case  at  bar,  but  in  the  main  appellant's  position  is 
supported  by  them.  The  case  of  Lovejoy  v.  Hartford  Fire  Ins. 
Co.  11  Fed.  Rep.  63,  is  also  cited  by  appellant's  counsel.  But 
that  was  an  action  by  creditors  of  the  assured  to  enforce  pay- 
ment of  the  loss  to  them.  It  was  found  that  no  preliminary 
proofs  of  loss  had  been  made  as  required  by  the  policies;  nor 
was  there  satisfactory  evidence  of  waiver  of  such  proofs.  So  it 
was  held  by  Judge  Blodgett  that  the  claims  were  not  in  such 
condition  that  the  assured  could  maintain  an  action  thereon, 
and,  of  course,  it  followed  that  creditors  of  assured  could  no- 
compel  payment  of  these  claims  by  garnishment  process.  In 
his  opinion  the  learned  judge,  after  finding  that  the  preliminary 
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proofs  had  neither  been  made  nor  waived,  also  mentions  the 
provision  in  some  of  the  policies  before  him,  requiring  the 
amount  of  the  loss  or  damage  to  be  fixed  by  arbitration  in  case 
of  dispute,  and  remarks  that  he  has  no  doubt  that  courts  will 
enforce  the  provision  in  the  future  as  in  the  past  It  is  plain 
that  in  this  case  the  decision  did  not  turn  upon  the  question,  as 
to  whether  the  amount  of  loss  had  been  fixed  by  arbitration, 
because  no  preliminary  proofs  had  been  made  as  required  by 
the  policies,  so  as  to  reach  the  question  of  difference  as  to  the 
amount  of  loss. 

The  case  of  the  United  States  v.  Bobeson,  supra,  is  also  cited 
by  appellant.  This  case  affirms  the  general  rule,  that  where  a 
contract  provides  that  a  certain  fact,  as  of  the  transportation 
of  certain  additional  freight  over  and  above  a  certain  quantity^ 
shall  be  paid  for  at  a  given  rate,  on  producing  the  certificate  of 
the  commanding  officer,  showing  the  quantity  of  such  additional 
freight  transported,  such  fact  must  be  proved  by  the  kind  of 
evidence  required  by  the  terms  of  the  contract,  or  the  party 
seeking  to  recover  must  show  that  he  has  made  all  reasonable 
effort  to  obtain  such  proof,  before  he  can  be  allowed  to  intro- 
duce other  evidence  of  such  fact.  In  such  a  case  the  contract 
does  not  contemplate  that  anything  is  to  be  done  by  the  person 
obligated  to  pay,  except  to  await  the  certificate  of  the  party 
previously  designated  by  both  parties  to  ascertain  and  certify 
the  quantity.  The  contract  does  not  contemplate  that  the  pay- 
ing party  shall  do  anything  toward  obtaining  such  certificate^ 
nor  is  there  any  alternative  contemplated  whereby  the  parties 
may,  under  certain  circumstances,  dispense  altogether  with  the 
necessity  for  such  certificate,  nor  that  it  shall  only  be  required 
in  case  of  "differences'*  of  opinion  as  to  the  amount  in  ques- 
tion, and  then  can  only  be  brought  into  existence  by  the  joint 
action  of  both  parties  in  selecting  arbitrators  to  ascertain  the 
value,  as  in  the  case  at  bar.  As  remarked  in  the  case  last  cited, 
mpra,"ti\Q  principles  involved  ....  are  connected  with  the 
fiscal  action  of  the  government."  If  the  paying  agent  of  the 
government  disbursed  money  on  other  certificates  or  evidence 
other  than  such  as  the  contract  provided  for,  he  did  so  at  his 
own  risk,  for  he  was  required  to  produce  such  certificates  as 
the  contract  called  for  in  accounting  for  his  disbursements. 
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Appellant's  counsel  cite  as  siistaining  their  position  upon  the 
point  under  consideration,  ^^Flaheiiy  v.  Oermania  Ins,  Co,  7 
Ins.  Law  J.  226,  Pa.  1878/'  We  have  not  been  able  to  ex- 
amine this  case,  as  the  report  cited  is  not  at  hand ;  nor  do  we 
find  such  case  in  the  Pennsylvania  Reports.  But  the  hold- 
ing of  the  Supreme  Court  of  Pennsylvania,  as  announced  by 
Mr.  Justice  Sharswood  in  Mentz  v.  Armenia  Fire  Ins.  Co.  79 
Pa.  St.  478;  21  Am.  Rep.  80,  appears  to  be  opposed  to  appel- 
lant's position.  In  that  case  it  appears  that  the  policy  in  ques- 
tion contained  a  provision  for  arbitration  of  differences  as  to 
the  amount  of  loss,  and  that  no  action  should  be  maintained  on 
the  policy  unless  the  amount  of  loss  ^' shall  be  first  thus  ascer- 
tained." ''The  defendants  moved  for  nonsuit,  'because  section 
8  requires  the  parties  to  the  policy  to  submit  to  a  reference,  etc' 
Plaintiff  objected  to  tile  motion  because  no  reference  was  offered 
or  asked  for.  By  direction  of  the  court  judgment  of  nonsuii; 
was  entered.  Tliis  was  assigned  for  error  on  the  removal  of 
the  record  to  the  Supreme  Court  by  plaintiff  by  writ  of  error," 
The  judgment  was  reversed. 

In  the  case  of  Hamilton  v.  Liverpool  &  L.&  O.  Ins.  Co.  supra^ 
it  appears  there  was  contention  as  to  "  whether  defendant  had 
duly  requested  and  plaintiff  had  unreasonably  refused  to  submit 
to  such  an  appraisal  and  award  as  the  policy  called  for."  But 
it  is  remarked  by  Mr.  Justice  Gray,  in  delivering  the  opinion 
of  the  court,  that  the  evidence  upon  that  question  does  not 
depend  in  any  degree  "on  oral  testimony  or  extrinsic  facts,  but 
wholly  upon  the  construction  of  the  correspondence  in  writing 

between  the  parties That  correspondence  clearly  shows 

that  the  defendant  repeatedly  and  explicitly,  in  writing,  requested 
that  the  amount  of  the  loss  or  damage  should  be  submitted  to 
appraisers  in  accordance  with  the  terms  of  the  policy ;  and  that 
plaintiff  as  often  peremptorily  refused  to  do  this  unless  defend- 
ant would  consent  in  advance  to  define  the  legal  powers  and 
duties  of  the  appraisers  (which  defendant  was  under  no  legal 
obligation  to  do)."  It  was  held  that  "the  court  rightly  in- 
structed the  jury  that  the  defendant  had  requested  in  writing, 
and  the  plaintiff  had  declined,  the  appraisal  provided  for  in  the 
policy,  and  that  plaintiff  therefore  could  not  maintain  this 
action."    So  in  the  case  of  Gasser  v.  Sun  Fire  Office^  supra,  dif- 
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ferences  arose  as  to  the  amount  of  loss,  and  '^  the  defendant  dul^ 
and  seasonably  made  a  written  request  of  said  plaintiff  that  the 
amount  of  such  damage  be  ascertained  by  an  appraisal,  accord- 
ing to  the  terms  of  the  contract,  and  demanded  that  the  plaintiff 
select  and  name  an  appraiser  to  act  for  him ;  and  that  plaiutiff 
wholly  neglected  and  refused  to  comply  with  such  request,  or 
to  enter  upon  any  appraisal.''  Under  such  a  state  of  facts  it 
was  held  that  plaintiff  must  comply  with  defendant's  request 
for  appraisement  before  action  could  be  maintained  for  recovery 
of  the  loss. 

In  the  recent  case  of  Birmingham  Fire  Ins.  Cb.  v.  Pulver, 
126  III.  329;  9  Am.  St.  Eep.  598,  the  usual  arbitration  clause 
was  under  consideration.  Mr.  Justice  Bailey,  in  deliver- 
ing the  opinion  of  the  court,  says:  "The  instructions  given 
enumerate,  among  the  defenses  of  which  the  defendant  was 
seeking  to  avail  itself,  the  failure  of  the  plaintiff  to  submit  her 
differences  with  the  defendant  in  respect  to  her  loss  or  damage 
to  arbitration  in  accordance  with  the  conditions  of  the  policy, 
and  on  that  question  the  jury  were  instructed  as  follows :  '  As 
to  the  question  of  arbitration,  you  are  instructed  that,  under  the 
provisions  of  the  policy,  if  there  was  a  dispute  as  to  the  amount 
of  the  loss,  then  either  party  could  demand  an  arbitration  to  deter- 
mine the  amount  of  such  loss,  by  serving  a  notice  in  writing  on 
the  opposite  party;  and  before  you  can  find  against  the  plaintiff 
on  this  point,  you  must  believe  from  the  evidence  that  there  was 
a  dispute  between  the  parties  as  to  the  amount  of  the  loss,  and 
that  notice  in  writing  was  served  on  her,  or  some  one  author- 
ized to  act  for  her,  demanding  such  arbitration  in  accordance 
with  the  provisions  of  the  policy,  and  that  she  in  person  or  by 
attorney,  without  sufficient  cause,  refused  to  submit  to  such 
arbitration.'  It  is  insisted  that  this  instruction,  though  hold- 
ing the  law  substantially  in  accordance  with  the  defendant's 
theory,  is  erroneous  in  not  conforming  in  its  hypothesis  to  the 
evidence  as  it  was  actually  given,  the  evidence  being,  as  is  claimed, 
in  accordance  with  the  hypothesis  of  an  instruction  asked  by 
the  defendant."  The  court  held  that  said  instruction  was  not 
erroneous.  In  the  case  of  Gere  v.  CounoU  Bluffs  Iub.  Co.  67 
Iowa,  272,  after  suit  was  brought  to  recover  the  loss,  the  insur- 
ance company  demanded  jarbitration,  under  a  clause  in  the 
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policy  providing  therefor,  and  arged  said  clause  and  demand  for 
arbitration  as  a  defense.  The  suit  was  commenced  five  months 
after  the  loss  occurred.  It  was  held  that  demand  for  arbitration 
came  too  late,  and  plaintiff  was  allowed  to  proceed. 

In  a  comparatively  recent  case  before  the  Supreme  Court  of 
Michigan  {Numey  v.  Firemen's  Fund  Ins.  Co.  63  Mich.  633;  6 
Am.  St.  Rep.  388),  it  appears  that  differences  had  arisen  between 
the  parties  as  to  the  amount  of  loss.  The  policy  in  question 
contained  an  arbitration  clause  very  much  like  the  one  in  the 
case  at  bar;  and  although  such  differences  had  existed,  as  to 
the  amount  of  loss,  for  some  five  months  prior  to  the  suit,  no 
request  for  arbitration  had  been  made  by  either  party.  At  the 
trial  the  defendant  invoked  the  clause  in  the  policy  requiring 
arbitration,  as  well  as  another  clause  providing  that  no  suit 
should  be  brought  until  after  such  arbitration  was  had.  The 
trial  court  instructed  the  jury  ^'that  the  plaintiff  could  not 
maintain  his  suit  until  the.  amount  of  his  loss  had  first  been 
determined  by  arbitration,  or  he  had  given  notice  to  the  defend- 
ant of  his  desire  to  have  the  same  so  determined,  and  the  de- 
fendant had  neglected  or  refused  to  comply  with  the  request; 
and  thereupon  further  instructed  the  jury  to  return  their  verdict 
for  the  defendant.''  On  appeal  this  was  held  to  be  error  and 
the  judgment  was  reversed.  (See  other  cases  upon  this  subject: 
Gibbs  V.  Continental  Ins.  Co.  13  Hun,  611 ;  Mark  v.  National 
Fire  Ins.  Co.  24  Hun,  565,  and  affirmed  in  N.  T.  Ct.  of 
Appeals,  91  N.  Y.  663;  Hurst  v.  Litchfield,  39  N.  T.  377; 
WaMace  v.  German-American  Ins.  Co.  1  McCrary,  335;  S.  C. 
4  McCrary,  123;  Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Co.  54 
Me.  69;  Wolff  y.  Liverpool  &  L.  &  G.  Ins.  Co.  supra;  Western 
etc.  Ins.  Co.  v.  Pvinamj  20  Neb.  331;  Phamix  Ins.  Co.  v. 
Badger,  53  Wis.  283 ;  Reed  v.  Washington  etc.  Ins.  Co.  138 
Mass.  572;  German-ATnerican  Ins.  Co.  v.  Steiger,  109  111. 
254;  Lasher  v.  Northwestern  Nat.  Ins.  Co.  55  How.  Pr.  318; 
OrossUy  v.  Connecticut  Fire  Ins.  Co.  27  Fed.  Rep.  30;  Robin- 
wn  V.  Georges  Ins.  Cb.  17  Me.  131;  35  Am.  Dec.  239. 

Without  further  reviewing  authorities,  we  conclude  from  the 
number  examined  bearing  upon  this  important  subject  that  the 
tendency  now  is,  to  construe  the  provision  found  in  contracts 
like  the  one  before  us,  providing  for  arbitration  as  to  differences 
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respecting  the  amount  of  loss  or  damage,  to  mean,  in  contem- 
plation of  the  parties,  that  the  party  desiring  arbitration  shall 
request  the  same.  In  view  of  the  numerous  terms  and  condi- 
tions of  the  contract  and  the  position  occupied  by  the  parties, 
we  believe  this  is  the  manifest  intention.  Under  the  terms  of 
the  policy,  when  a  loss  occurs  the  time  for  payment  is  fixed. 
Notice  and  verified  proofs  of  loss  are  requirecl  to  be  presented 
by  the  assured,  with  other  conditions  as  to  proofs  and  exami- 
nations, if  the  insurer  request  them.  The  proofs  of  loss  cer- 
tify under  oath  the  amount  of  loss  as  claimed  by  the  assured. 
The  insurer  may  accept  this  estimate,  or  proceed  to  negotiate 
for  an  adjustment  or  a  '^mutual  agreement''  with  the  assured, 
as  to  the  amount  he  will  take  in  satisfaction  of  the  contract,  or 
the  insurer  may  give  notice  within  the  required  time  of  inten- 
tion to  restore  the  property.  All  these  alternatives  for  the 
insurer  are  provided  in  the  policy,  and  it  is  contemplated  that 
the  assured  must  await  the  movements  of  the  insurer  upon  some 
of  these  lines  of  action.  The  assured  cannot  know  which  will 
be  adopted  until  notified  by  the  insurer.  The  insurer  may, 
also,  if  a  difference  of  opinion  as  to  the  fair  amount  of  the  loss 
is  entertained,  notify  the  assured  thereof,  and  request  arbitra- 
tion. The  insurer  has  the  amount  of  loss  claimed  by  assured 
stated  under  oath,  and  the  suggestion  of  ^^differences"  in  that 
respect  must  come  from  the  insurer,  and  such  differences  ought 
to  be  certain,  and  would  probably  involve  the  admission  of 
liability  to  pay  a  stated  amount  {Lasher  v.  Northtoesiem  NaL 
In8.  Co,  65  How.  Pr.  318),  so  that  an  issue  would  be  stated  to 
submit  to  arbitration.  The  insurer,  under  such  a  contract,  is 
the  only  party  who  can  effectually  demand  and  bring  about 
arbitration,  or  gain  a  defense  by  reason  of  the  other  party's 
default  in  failing  to  comply  therewith.  But  if  the  assured  fails 
to  request  arbitration,  this  deprives  the  insurer  of  no  right 
whatever.  If  the  insurer  is  deprived  of  the  right  of  arbitration, 
it  happens  by  his  own  laches.  Nor  by  demanding  arbitration 
can  the  assured  bring  that  remedy  into  action,  for  the  insurer 
may  simply  ignore  such  demand,  and  lose  no  defense  thereby 
when  the  cause  of  action  is  taken  into  court.  Therefore,  under 
the  peculiar  conditions  of  the  contract,  it  depends  on  the  will 
of  the  insurer  alone  as  to  whether  he  will  have  arbitration  or 
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not.  If  he  demands  it  in  season,  according  to  the  conditions  of 
the  policy,  and  the  conditions  are  shown  to  exist  which  the 
policy  provides  shall  be  submitted  to  arbitration,  then  the 
assured  must  accede  to  the  request,  for  the  courts  will  afford 
him  no  remedy  until  he  submits  to  arbitration.  (Hamilton  v. 
Liverpool  &  L,  &  O.  Ins.  Co,  supra.)  But  on  the  other  hand, 
if  the  insurer  is  unwilling  to  arbitrate,  he  may  ignore  the  re- 
quest made  by  assured  therefor;  and  under  such  conditions,  to 
require  the  assured  to  make  the  request  and  plead  and  prove 
the  fact  is  to  require  a  vain  and  useless  act,  and  the  ceremony 
of  proving  it,  which  is  always  against  the  policy  of  the  law. 

An  important  circumstance  in  the  case  at  bar  is,  that  so  far 
as  the  record  shows,  defendant  did  not  at  any  time  signify  to 
plaintifis  a  difiference  of  opinion  as  to  the  value  of  said  destroyed 
property,  or  the  amount  of  damage,  as  claimed  by  plaintiffs; 
or  that  its  neglect  to  pay  said  claim  was  on  the  ground  of  a 
difference  of  opinion  from  that  expressed  in  the  plaintiffs'  proof 
of  loss  as  to  the  value  of  said  property.  As  appears  by  the 
record,  that  point  was  entirely  lost  sight  of  by  defendant,  in  its 
contention  that  said  clause  in  the  proof  of  loss  referring  to 
Ketchum  and  De  Noille  as  agreed  upon  to  estimate  the  value 
of  said  building  should  be  stricken  out.  Upon  a  careful  review 
of  the  record  it  is  found  that  the  only  expressions  by  defend- 
ant of  dissatisfaction  as  to  the  stated  value  of  said  property  was 
a  remark  by  defendant's  agent  to  one  of  the  assured,  "that 
the  figures  seemed  rather  high,"  referring  to  the  estimate  by 
Ketchum  and  De  Noille.  That  was  before  proofs  of  loss  were 
made  and  delivered,  and  the  evidence  is  produced  by  plaintiffs. 
The  defendant  produced  no  evidence  of  having  signified  to 
plaintiffs  a  difference  of  opinion,  as  to  the  value  of  the  property 
destroyed,  from  that  expressed  in  plaintiffs'  proof  of  loss.  We 
therefore  hold  that  plaintiffs  were  not  bound  to  show  an  ap- 
praisal or  an  award  as  to  the  amount  of  damages  sustained;  nor 
were  plaintiffs  bound  to  show  that  they  had  requested  arbitra- 
tion, and  that  failure  to  arbitrate  was  not  through  their  default. 

It  is  contended  by  counsel  for  the  appellant  that  the  court 
erred  in  instructing  the  jury  to  the  effect  that  if  the  jury  found 
that  plaintiffs  were  entitled  to  recover  any  sum,  they  were  also 
entitled  to  interest  thereon  at  the  rate  of  ten  per  cent  per  annum 
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from  and  after  the  expiration  of  sixty  days  after  proof  of  the 
loss  was  delivered.  By  the  terms  of  the  policy  the  loss  was 
payable  sixty  days  after  proof  thereof.  At  that  time  the 
amount  of  loss  became  dae.  We  think  interest  was  legally 
allowable  under  our  statute,  as  well  as  the  authorities  in  such 
cases.  (Comp.  Stats,  fifth  div.  §  1237;  Albion  Lead  Works  v. 
Citizens^  Ins.  Oo.  3  Fed.  Rep.  197;  Hastinga  v.  WeslchesUr  lire 
Ins.  Oo.  73  N.  Y.  141;  Fidd  v.  Insurance  Oo.  of  North  Americay 
6  Biss.  121;  Knickerbocker  Ins.  Oo.  v.  Gould,  80  111.  388;  Home 
Ins.  etc.  Oo.  v.  Myer,  93  111.  271.) 

The  further  assignments  of  error  by  appellant's  counsel  have 
been  carefully  considered,  but  none  of  them  are  sustained. 
These  assignments  of  error  not  specifically  treated  appear  to 
be  based  upon  the  theory  of  defense  set  up  by  defendant,  which 
we  have  not  sustained. 

It  is  ordered  that  the  judgment  of  the  trial  oourt  be  affirmed^ 
with  costs. 

10  sari  Blake,  C.  J.,  and  Db  "Witt,  J.,  concur. 

10    800 


RANDALL  et  al.,  Respondentb,  v.  THE   PHCENIX 
INSURANCE  COMPANY,  Appellant. 

ImtnuifaB  "PGUCt^ArtUratkm — Bight  of  ac^um.— ProTisions  in  an  Inenruiof 
policy  that  the  amount  of  Iosb  shaU  be  determined  by  arbitration  npon  a  failnn 
of  the  parties  to  agree,  and  that  the  obtainiDg  of  an  award  by  arbitrators,  fixing 
the  amount  of  loss,  shall  be  a  oondition  precedent  to  the  sustaining  of  an  aotioo 
against  the  company  for  the  recovery  of  any  claim,  must  be  construed  to  bar  i 
recovery  only  when  the  plaintiff  hau  refused  to  arbitrate  upon  request  of  the 
company,  after  a  disagreement  as  to  the  amount  of  the  loss ;  and  when  no  di»> 
agreement  has  existed,  it  is  not  essential  to  plaintiffs  recovery  that  he  prove  an 
award  or  a  request  for  arbitration. 

Bjja— Pleading,  ^In  the  case  at  bar  the  complaint  aUeged  the  value  of  thed» 
stroyed  property,  and  also  that  the  value  had  been  ascertaLued  by  arbitration, 
of  which  facts  proof  was  admitted.  J?e2d,  that  the  allegations  did  not  state  two 
eanses  of  action  or  inconsistent  facts,  for,  if  no  occasion  for  arbitration  had 
•risen,  the  allegation  was  surplusage,  and  proof  (hereof  was  not  <^— A*!tifil  to 
plaintifls'  right  to  recover. 

Appeal  from  Iir^  Judidal  District,  Lewis  and  Clarke  Oowdy. 

The  cause  was  tried  before  Galbraith^  J.,  sittmg  in  place 
of  HuNT|  J.    Plaintiffs  had  judgment  below* 
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Bach  &  Buohy  and  B.  P.  Carpenter,  for  Appellant. 

The  condition  of  the  policy,  that  no  suit  or  action  against 
the  company  for  the  recovery  of  any  claim,  by  virtue  of  the 
policy,  shall  be  sustainable  until  after  an  award  shall  have 
been  obtained,  fixing  the  amount  of  such  claim  in  the  manner 
provided  in  the  policy,  which  is  agreed  to  be  a  condition  prece- 
dent, is  valid  and  binding  upon  the  assured.  {SooU  v.  Avery, 
5  H.  L.  Cas.  811;  Hamilton  v.  Liverpool  &  L.&0.  Ins.  Co.  136 
U.  S.  242;  2  Addison  on  Contracts,  294 ;  Morse  on  Arbitration 
and  Award,  93 ;  May  on  Insurance,  §  493 ;  Perkins  v.  Eledrie 
Light  Co.  16  Fed.  Rep.  513;  Gaiuih  v.  London  etc,  Ins.  Co.  10 
Fed.  Rep.  347;  Carroll  v.  Girard  F.  Ins.  Co.  72  Cal.  301; 
Beddl  V.  Kennedy,  109  N.  T.  153;  Knoche  v.  C.  M.  &  St.  P. 
R.  R.  Co.  34  Fed.  Rep.  471;  Doyle  v.  Peter8(m,  84  Va.  800; 
Herrick  v.  BeUhnap,  27  Vt.  673;  Br(yum  v.  Ooerbury,  11  Ex. 
715;  Ddaware  &  H.  Canal  Co.  v.  Pennsylvania  Coal  Co.  50 
N.  Y.  250;  Old  Saucdito  eto.  Dry  Dock  Co.  v.  Connecticut  U. 
Ins.  Co.  66  Cal.  253;  Holmes  v.  Ri4Jiet,  56  Cal.  307;  Faunce  v. 
Burke,  16  Pa.  St.  469;  55  Am.  Dec.  519;  O^BeUly  v.  Kerns, 
62  Pa.  St.  214;  Reynolds  v.  Caldwell,  51  Pa.  St.  298 ;  FlalieHy 
V.  Germania  Ins.  Co.  7  Ins.  Law  J.  238,  Pa.  1878;  Reed  v. 
Washington  Ins.  Co.  138  Mass.  572;  Myers*  Fed.  Dec.  p.  1036, 
§  72 ;  Liverpool  &  L  &  G.  Ins.  Co.  v.  Creighton,  51  Gra.  95 ; 
2  Wood  on  Insurance,  §  457;  Wolff  v.  Liverpool  &  L  &  G.  Ins. 
Co.  50  N.  J.  L.  453;  Scottish  Union  &  Nat.  Ins.  Co.  v.  Clancy, 
71  Tex.  5;  Hall  v.  Norwalk  Fire  Ins.  Co.  57  Conn.  114.) 

TooU  &  WaUaoe,  for  Respondents. 

While  the  other  policies  each  provide  for  arbitration  under 
certain  conditions  in  case  of  either  ''loss  or  damage,'*  the 
Phoenix  Company's  policy  does  not  provide  for  arbitration  in 
case  of  loss,  but  only  in  the  event  of  '^  damage,"  and  its  clause 
as  to  arbitration  therefore  has  no  application  to  the  t<M  destruc- 
tion of  the  property.  {Rosenwald  v.  Phoenix  Ins.  Co.  60  Hun, 
172;  Williams  y.  Hartford  Ins.  Co.  54  Cal.  442;  35  Am. 
Bep.  77.)  And  this  is  the  only  policy  which  contains  an 
express  covenant  that  an  award  in  accordance  with  its  pro- 
visions shall  be  a  condition  precedent  to  the  right  to  sue. 
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Hence  in  this  alone  is  it  made  a  condition  precedent.  {Crotdey 
V.  Oonnedicut  Fire  Ins.  Co.  27  Fed.  Rep.  30,  32;  Cajijidd  v. 
WaUriown  Fire  Ins.  Co.  55  Wis.  419.) 

Hauwood,  J. — This  action  was  brought  to  recover  fifteen 
hundred  dollars  insurance,  upon  one  of  the  policies  mentioned 
in  the  case  of  Randall  et  al:  v.  Tlie  American  Fire  Ins.  Co,  of 
Philadelphiaj  ante,  page  340.  That  case  is  referred  to 'for  a 
statement  of  the  pleadings,  evidence,  and  points  relied  upon  by 
appellant  in  this  case. 

This  cause  was  tried  before  the  court  without  a  jury;  and 
by  stipulation,  the  same  evidence  introduced  on  the  trial  of  the 
cause  above  referred  to,  by  the  respective  parties,  was  submitted 
and  considered  in  this  cause,  except  that  the  policy  of  insur- 
ance issued  by  the  Phoenix  Insurance  Company  was  introduced 
herein.  There  are  no  material  differences  in  the  two  policies 
as  to  the  provisions  requiring  proofs  of  loss.  The  clause  of 
the  Phoenix  policy  providing  for  arbitration  to  determine  the 
amount  of  loss  reads  as  follows:  "10.  The  amount  of  sound 
value  and  of  damage  to  the  property,  whether  real  or  personal, 
covered  by  this  policy,  or  any  part  thereof,  may  be  determined 
by  mutual  agreement  between  the  company  and  the  assured,  or 
failing  to  agree,  the  same  shall  then  be  submitted  to  competent 
and  impartial  arbitrators,  one  to  be  selected  by  each  party,  the 
two  so  chosen,  in  case  of  disagreement,  to  select  an  umpire  to 
whom  they  shall  refer  each  subject  or  difierence,  and  the  award 
of  any  two  of  them,  in  writing  under  oath,  shall  be  binding 
and  conclusive  as  to  the  amount  of  such  loss  or  damage,  but 
shall  not  determine  the  validity  of  the  contract,  nor  the  liability 
of  this  company,  nor  any  other  question,  except  only  the  amount 
of  such  loss  or  damage."  This  policy  also  contains  a  clause  to 
the  effect  that  no  action  against  the  company  "for  the  recovery 
of  any  claim  by  virtue  of  this  policy  shall  be  sustainable  until 
after  an  award  shall  have  been  obtained,  fixing  the  amount  of 
such  claim  in  the  manner  above  provided,  which  is  agreed  to 
be  a  condition  precedent."  If  this  latter  clause  should  be 
given  literal  effect,  it  amounts  to  an  agreement,  that  the  assured 
who  suffers  a  loss  covered  by  the  policy  will  not  resort  to  court 
to  compel  payment,  unless  defendant  consents;  for  if  the  assured 
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cannot  maintain  an  action  ^^  until  an  award  shall  have  been  ob- 
tained^  fixing  the  amount  of  such  claim  in  the  manner  provided/' 
and  the  company  does  not  join  in  choosing  an  arbitrator,  etc., 
then  the  assured  could  not  obtain  an  award;  hence,  according 
to  the  literal  terms  of  the  policy,  he  could  not  in  that  case 
maintain  his  action  in  the  court  at  all.  The  contract  cannot  be 
construed  thus,  for  such  a  construction  makes  the  clause  void.. 
We  must  if  possible  give  this  provision  such  an  interpretation 
as  to  make  it  reasonable  and  not  void  in  law.  We  therefore 
construe  the  provision  as  to  arbitration  to  mean  that  the  pro- 
vision shall  be  brought  into  action  when  the  insurer  asserts  a 
difference  as  to  the  amount  of  value  of  the  property  destroyed 
or  damaged  from  that  stated  in  the  verified  proofs  of  loss;  and 
the  clause  forbidding  the  maintenance  of  an  action  for  recovery 
of  the  loss  until  after  an  award  shall  have  been  obtained,  must 
be  read  and  applied  in  connection  with  the  arbitration  clause, 
and  it  will  come  into  action  to  bar  plaintiff's  recovery  where 
he  has  refused  to  arbitrate  after  the  matter  for  arbitration  arose, 
and  the  same  was  seasonably  sought  in  conformity  with  the 
terms  of  the  policy,  as  was  the  case  in  Hamitton  v.  Liverpool  & 
L.  &  O.  Ins.  Co.  136  U.  S.  242,  and  other  cases  cited  in  Ban- 
daU  V.  American  Fire  Ins.  Co.  supra^ 

As  will  be  seen  by  reference  to  the  case  last  mentioned,  the 
contention  on  the  part  of  the  respondent  was  not  as  to  the 
amount  of  loss,  as  stated  in  the  verified  proofs  of  loss;  but 
the  contention  was  that  the  statement  that  ^Moss  on  building  as 
estimated  by  Ketch um  and  De  Noille  &  Co.,  builders  selected 
by  agreement  between  agent  of  companies  and  assured,''  was 
false,  and  must  be  stricken  out.  Without  asserting  any  other 
objection  or  any  dissent  from  the  statement  of  value  of  the  prop- 
erty destroyed  as  contained  in  the  proofs  of  loss,  the  respondent 
returned  said  proofs,  and  declined  to  receive  them  on  the  ground 
that  said  statement  was  made  therein.  Plaintiffs  refused  to 
expunge  said  statement  from  the  proofs  of  loss,  and  with  that 
contention  it  appears  negotiations  ceased.  No  offer  was  made 
by  respondent  to  pay  any  sum  in  settlement  of  its  obligation 
on  said  policy;  and  no  difference  of  opinion  being  raised  as 
to  the  value  of  the  property  destroyed,  we  think  the  court 
rightly  held  that  it  was  not  essential  for  plaintiffs  to  prove  an 
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award,  or  an  attempt  to  get  one^  before  recovery  ooald  be  bad 
in  this  action. 

Another  point  insisted  upon  by  appellant  is  that  the  court 
erred  ''in  trying  the  case  as  to  tlie  lass  of  the  hotel  upon  two 
difiPereut  and  distinct  theories,  each  being  incompatible  with  the 
other;  that  is  to  say,  in  assuming  that  under  the  pleadings  the 
plaintiffs  could  establish  their  case  on  an  award  or  finding  by 
Ketchum  and  De  Noille  of  the  value  of  the  hotel  at  the  time 
of  its  destruction,  a  proceeding  on  an  adjusted  loss,  and  also  on 
a  compliance  by  the  plaintiffs  with  the  terms  of  the  policy  and 
proof  of  actual  value  of  the  property  at  the  time  of  its  de- 
struction, a  proceeding  on  an  unadjusted  loss." 

The  main  elements  which  constituted  plaintiffs'  cause  of 
action  were:  (1)  The  contract,  i.  e.,  defendant's  obligation  to 
pay  a  certain  portion  of  the  value  of  the  property  destroyed. 
(2)  The  happening  of  the  events  which  made  the  obligation 
payable.  (3)  The  failure  to  make  payment.  The  obligation 
on  the  part  of  defendant  is  to  pay  according  to  the  value  of 
the  property,  and  the  contract  provides  that  under  certain  con- 
ditions the  value  shall  be  ascertained  in  a  certain  manner. 
This  latter  provision  is  incidental  to  the  obligation.  The 
plaintiffs  alleged  the  value  of  the  destroyed  property,  and  also 
alleged  that  the  value  of  the  hotel  had  been  ascertained  by 
arbitration.  This  was  not  an  averment  of  two  causes  of  action, 
nor  was  it  an  averment  of  two  facts  "  incompatible  with  each 
other."  It  was  only  alleging  the  value,  and  that  the  same  had 
been  ascertained  in  a  manner  required  by  the  contract  under 
certain  conditions.  The  fact  of  ascertaining  the  value  by  ar- 
bitration would  be  essential  to  recovery  under  certain  condi- 
tions. Under  other  conditions  it  would  not.  (Randall  et  al. 
V.  American  Fire  Ins,  Co.  ante,  p.  340.)  If  the  conditions  were 
such  that  the  ascertainment  of  the  value  by  arbitration  was  not 
essential,  that  allegation  in  the  complaint  was  surplusage,  and 
the  proof  thereof  was  not  essential  to  plaintiffs'  right  to  re- 
cover. In  receiving  proofs  under  such  a  state  of  facts,  offered 
to  establish  a  liability  under  a  contract  comprising  these  alter- 
native conditions,  it  was  proper  for  the  court  to  receive  proof 
of  the  value,  as  well  as  proof  relating  to  the  ascertainment  of 
that  value  by  arbitration. 
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The  qaestion  as  to  whether  arbitration  is  vital  to  plaintiffs' 
right  of  recovery  depends  upon  whether  the  conditions  arose 
requiring  arbitration.  If  sach  conditions  did  not  arise  then 
arbitration  was  not  essential^  and  proof  of  value  would  be 
pertinent.  If  the  conditions  requiring  arbitration  arose^  and 
the  same  failed  hy  the  default  or  misconduct  of  plaintiff^  his 
right  of  recovery  in  the  action  would  fail,  even  though  he  had 
proved  the  value  of  the  property  otherwise. 

The  observations  in  this  case  should  be  read  in  connection 
with  the  case  of  Randall  et  al^  v.  Ameiican  Fire  Ins.  Co.  ante, 
page  340.  On  the  facts  and  reasons  therein  set  forth,  the  judg- 
ment and  order  overruling  defendant's  motion  for  new  trial 
herein  are  affirmed  with  costs. 

Blake^  C.  J.^  and  De  Witt,  J.,  concur. 


EANDALL  et  al.,  Respondents,  v.  THE  LANCASHIRE 
INSURANCE  COMPANY,  Appellant. 

See  syUabi  and  opinions  in  the  cases  of  Randall  doLv.  The 
American  Fire  Ins.  Co.  ante,  page  340,  and  RandaU  et  al.  v.  The 
Thoenix  Ins.  Co.  ante,  page  362. 

Appeal  from  First  Judicial  District,  Lewis  and  Clarke  County. 

The  case  was  tried  before  Galbbaith,  J.,  sitting  in  place  of 
Hunt,  J.    Plaintiffs  had  judgment  below. 

Radi  &  Ruck,  and  R.  P.  Carpenter,  for  Appellant 

Toole  &  WaUace,  for  Respondents. 

Habwood,  J. — This  action  was  brought  to  recover  the  sum 
of  fifleen  hundred  dollars  insurance,  upon  one  of  the  policies 
of  insurance  mentioned  in  the  case  of  J.  L.  RandaU  et  al.  v.  Tlie 
American  Fire  Ins.  Co.  ante,  page  340.  The  pleadings,  proofs, 
and  points  relied  upon  by  appellants  in  this  case  are  practically 
the  same  as  those  considered  and  determined  in  said  case  above 
mentioned,  and  the  case  of  RandaU  et  oLy.  The  Fho&nix  Ins. 
Co.,  just  decided  by  this  court. 
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On  the  authority  of  those  cases  and  the  oonclusions  therein 
reached^  it  is  hereby  ordered  that  the  judgment  and  the  order 
of  the  trial  court  overruling  defendant's  motion  for  new  trial  in 
the  above  entitled  cause  be^  and  the  same  are  hereby  affirmed 
with  costs.    Judgment  affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur; 


BAND  ALL  et  al.,  Bespondents,  v.  THE  LIVEBPOOL 
AND  LONDON  AND  GLOBE  INSUBANOE  COM- 
PANY, Appellant. 

See  syllabi  and  opinions  in  the  cases  of  Randall  d  al.  v.  The 
Ametican  Fire  Ins.  Co.  ante,  page  340,  and  Randall  et  oL  w. 
TJie  Phomix  Ins.  Co.  ante,  page  362. 

Appeal  from  First  Judicial  District,  Lewis  and  Clarke  County. 

The  cause  was  tried  before  Galbraith,  J.,  sitting  in  place 
of  Hunt,  J.     Plaintiffi)  had  judgment  below. 

Bach  &  Buck,  and  B.  P.  Carpenter,  for  Appellant. 

Toole  &  Wallace,  for  Bespondents. 

The  Liverpool,  London,  and  Globe  policy  not  only  provides 
for  the  submission  of  differences  as  to  the  ^'  special  question  of 
loss  or  damage,'^  but  also,  and  as  a  part  of  the  same  clause,  ''as 
to  any  question,  matter,  or  thing  concerning  or  arising  out  of 
this  insurance,'^  so  that,  disregarding  the  question  of  the  juris- 
diction of  territorial  courts  under  the  Organic  Act,  this  clause 
of  the  policy  is  either  void  in  its  entirety,  or  only  valid  as  to 
the  single  question  of  "loss  or  damage."  {German^American 
Ins.  Co.  V.  Etherton,  25  Neb.  505;  Gray  y.  Wilson,  4  Watts, 
39;  Stone  v.  Dennis,  3  Port.  221;  Robinson  v.  Georges  Ins.  Co. 
17  Me.  131;  35  Am.  Dec.  239;  HiU  v.  More,  40  Me.  516; 
Rowe  V.  Williams,  97  Mass.  163;  Hurst  v.  Litclifield,  39  N.  Y. 
377;  AUegre  v.  Maryland  Ins.  Co.  6  Har.  &  J.  408;  14  Am. 
Dec.  289;  11  Am.  &  Eng.  Encycl.  of  Law,  pp.  353,  364,  and 
notes;  1  Phillips  on  Insurance*  p.  8.) 
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Harwood,  J. — Thi8  action  was  brought  to  recover  fifteen 
hundred  dollars  insurance,  upon  one  of  the  policies  mentioned 
in  the  case  of  J.  L.  Randall  et  al,  v.  The  American  Fire  Ins,  Co, 
of  Philadelphia^  ardCy  page  340.  The  pleadings,  proofs,  and 
points  presented  on  appeal  are  practically  the  same  in  this  case 
as  those  considered  in  the  case  above  mentioned,  and  the  case  of 
RandaU  d  al.  v.  The  Phoenix  Ins.  Oo.,  just  determined  by  this 
court. 

On  the  authority  of  those  cases  and  the  conclusions  therein 
reached,  it  is  hereby  ordered  that  the  judgment  and  the  order 
of  the  lower  court  overruling  defendant's  motion  for  new  trial 
be,  and  the  same  are  hereby  affirmed  with  costs. 

Blake^  C.  J.,  and  De  Witt,  J.,  concor. 


STATE  EX  REL.  BEGEMAN,  Eespondent,>.  NAPTON, 

Appellant. 

8UPBSKB  CowF— Fictitious  appeal -^^o  jurisdiction  will  be  taken  of  an  appeal 
from  an  order  of  the  trial  court  issuing  a  mandamus,  where  it  appears  that  the 
writ  has  been  obeyed  pending  the  appeal. 

Appeal  from  Third  Judicial  IHsfyrid,  Deer  Lodge  Cownty. 

Judgment  was  rendered  by  Dubfee,  J.,  for  relator^  on  appli- 
cation for  a  writ  of  mandate. 

W.  8.  ShaWy  County  Attorney,  and  Senri  J.  HaakeU,  Attorney- 
General,  for  Appellant. 

S.  R.  Whitehitt,  for  Bespondent. 

Db  Witt,  J.— The  relator  applied  to  the  Third  District 
Court  for  a  writ  of  mandamus  requiring  the  appellant  Napton, 
clerk  of  the  District  Court,  to  issue  to  relator  a  certificate  of 
his  mileage  and  attendance  as  a  trial  juror  at  that  court. 

The  District  Court  ordered  the  writ  to  issue.  The  clerk  ap- 
peals. But  counsel  inform  this  court  that  the  clerk  has  obeyed 
the  writ  of  the  District  Court,  and  issued  the  certificate;  that 
the  decision  of  this  court  is  not  expected  to  afiect  this  case,  but 
Vol.  X.— 84. 
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that  this  appeal  is  taken  only  for  the  purpose  of  having  this 
court  establish  a  rule  for  the  government  of  the  appellant  in 
the  future. 

A  judgment  of  any  kind  from  this  court  would  present  a 
peculiar  result.  An  affirmance  would  be  to  direct  the  District 
Court  to  issue  a  writ,  which  that  court  has  already  issued^  and 
which  has  been  obeyed.  A  reversal  would  be  to  say  to  the 
lower  court,  you  may  not  order  the  clerk  to  do  that  which  he 
has  already  fully  performed.  It  is  apparent  that  there  is  no 
controversy  before  us.     The  case  is  fictitious. 

We  are  of  the  opinion  that  it  is  not  a  safe  precedent  to  de- 
part from  the  rule,  that  courts  will  hear  only  genuine  contro- 
versies, and  will  not  tender  advice  upon  matters  not  in  litiga- 
tion. For  the  reasons  stated  we  decline  to  take  jarisdictioa 
of  the  appeal 

iQ-wi  Blake,  C.  J.,  and  Harwood,  J.,  ooncor. 
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STATE  EX  BEL.  ROOT  et  al.,  Relators,  v.  McHATTON, 
Respondent. 

JuBT— Di-'fo'ir*  Courts^- Terms  — Gonstitntional  In w.— Under  section  26,  article 
Tiii.  of  the  ConBtifcatioii,  proyiding  that  all  laws  relating  to  ooarts  shall  be 
general  and  of  uniform  operation  throughout  the  State,  and  the  ...  .  pn>- 
oeediugs  and  practice  of  all  courts  of  the  same  class  or  grade,  so  £ar  as  regu- 
lated by  law,  shall  be  uniform,  there  can  be  but  one  law  for  the  impaneling  of 
ft  Jury  in  each  Ditftriot  Court ;  and  therefore,  section  17,  article  rill,  of  the  Cent- 
•titution,  providing  that  the  District  Court  in  each  county  which  is  a  Judicial 
district  by  itself  shall  *'be  always  apan  for  the  transaction  of  business,**  and 
when  two  or  more  counties  are  united,  the  Judges  shall  "fix  the  term  of 
court,"  cannot  be  construed  to  suspend  the  operation  of  the  Act  of  March  14, 
1889,  providing  for  the  appointment  of  jury  commissioners  at  each  regular  term 
in  any  county,  in  counties  where  the  District  Court  is  in  continual  session. 

PiSTBior  CouBm-^TsTtM— Power  of  judge.-^Vnd&t  section  623  of  the  Code  of 
Civil  Procedure,  providing  that  each  of  the  District  Courts  shall  have  power 
to  make  rules  and  regulations  governing  their  practice  and  procedure,  in  lefer- 
enoe  to  all  matters  not  provided  for  by  law,  a  district  Judge  has  powsr  to 
designate  the  times  when  the  terms  of  his  court  shall  begin. 

SAsa-- Terms  of  eotitt.— Under  the  Constitution  and  statutes  of  this  State  a 
District  Court  without  terms  is  a  legal  impossibility* 

Toole  &  Wallace,  McOonneU  &  dayherg^  NaJOuvnid  Myen,  and 
Jtoberi  O.  IngereoUj  for  Petitioners. 
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The  court  below  disregarded  the  provisions  of  the  Act  of 
March  14,  1889,  upon  the  theory  that  under  the  Constitution 
there  are  no  terms  of  court  in  Silver  Bow  County,  but  that  the 
court  is  in  continuous  session,  and  that  it  would  be  impossible 
to  select  a  jury  during  one  term  for  the  next  term.  That  there- 
fore the  only  method  of  procuring  a  jury  in  Silver  Bow  County 
is  in  pursuance  of  section  15  of  said  act,  by  directing  the  clerk 
to  issue  a  venire  of  names  selected  by  the  judge.  The  pro- 
vision of  the  Constitution  creating  Silver  Bow  County  into  a 
single  district  does  not  prohibit  the  fixing  of  terras  by  the  judge 
thereof.  The  construction  of  the  court  below  that  this  law 
does  not  apply  to  Silver  Bow  County  would  render  the  law  a 
local  and  special  one,  as  it  would  not  apply  to  the  counties  of 
Lewis  and  Clarke,  Deer  Lodge,  and  Missoula,  but  would  apply 
to  all  the  other  counties  in  the  State.  A  law  to  be  general  must 
apply  to  the  entire  class  to  which  the  subject-matter  might  be 
applicable.  The  Constitution  prohibits  the  passage  of  local  or 
special  laws  in  summoning  or  impaneling  grand  or  petit  jurors. 
Therefore,  if  the  Act  of  March  14,  1889,  is  a  special  law  and 
void,  it  entirely  falls,  and  there  is  no  statutory  provision  extant 
for  the  drawing  of  a  petit  jury.  Section  15  contains  the  word 
"term**  as  well  as  the  first  section  of  the  act.  It  is  only 
"during  a  term''  that  the  judge  is  entitled  to  exercise  the  rights 
set  forth  in  section  15,  and  then  he  can  only  prepare  a  list  of 
persons  to  serve  as  trial  jurors  "for  such  term."  If  he  could 
make  such  selection  and  there  is  no  term,  but  a  continuous  ses- 
sion, he  could  never  make  but  one  selection,  because  the  provision 
of  the  statute  is  mandatory  that  the  persons  so  drawn  and  not 
excused  by  the  court  "shall  constitute  the  panel  of  petit  jurors 
for  such  term."  The  construction  contended  for  by  the  court 
below  would  result  in  a  panel  of  trial  jurors  whose  terms  of 
office  would  only  expire  with  their  death.  If  terms  are  neces- 
sary to  apply  section  1,  they  are  equally  necessary  to  apply 
section  15,  and  if  terms  exist,  section  1  and  all  other  provisions 
of  the  act  are  applicable  and  must  be  followed.  Section  15 
allows  the  judge  to  draw  a  jury,  as  in  the  present  instance, 
"during  a  term"  where  "a  lawful  petit  jury  is  not  present." 
Section  15  makes  section  255  of  the  Code  of  Civil  Procedure 
as  amended  a  part  thereof.    Examining  section  255  as  amended 
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by  the  Act  of  March  2,  1889,  it  appears  that  "at  the  com- 
meDcement  of  any  term"  the  jury  selected  by  the  jury  commis- 
sioners must  be  present  and  the  panel  for  the  term  is  formed 
therefrom^  and  the  panel  for  the  trial  of  each  case  is  obtained 
out  of  the  names  selected  by  the  jury  commissioners,  if  it  is  at 
all  possible  to  do  it;  that  is,  the  jury  must  be  present  at  the 
commencement  of  the  term.     That  must  be  what  is  meant  by  a 
lawful  jury.     Our  own  Supreme  Court  has  settled  the  question 
that  we  are  entitled  to  have  a  jury  drawn  as  provided  by  this 
act.     {Kennon  v.  Gilmer ^  4  Mont.  433;  Dupont  v.  McAdow^  6 
Mont.  226 ;  Daniel  v.  Bridges^  73  Tex.  149.)     These  decisions 
are  in   exact  accordance  with  the  decisions  of  the  Supreme 
Court  of  the  United  States,    {ainton  v.  Englebrechi,  13  Wall 
434.)     We  have  adopted  the  statutes  of  California  relative  to 
mandamus  and  prohibition,  and  having  so  adopted  thestatutes^ 
we  adopt  the  construction  placed  upon  them  by  the  courts  of 
California.     {First  Nat  Bank  v.  Bell  etc   if.   Co.  8   Mont 
45.)    The  Supreme  Court  of  California  had  passed  upon  these 
questions  prior  to  the  adoption  of  such  statutes  by  the  Terri- 
tory of  Montana.     Under  the  provisions  of  the  statutes  we 
were  entitled  to  the  writ  of  mandamus  to  compel  the  ap[)oint- 
ment  of  jury  commissioners,  and  to  a  writ  of  prohibition  to 
prevent  the  exercise  of  unauthorized  power,  to  wit,  an  exercise 
of  jurisdiction  in  the  court  below.     There  is  no  plain,  speedy, 
and  adequate  remedy  at  law.     {People  v.  Josephs,  7  Cal.  130; 
Fremont  v.   Grippen,  10  Cal.  211;  70  Am.  Dec.  711;  Bab- 
cock  v.  Ooodrich,  47  Cal.  508 ;   Wing  Chung  v.  Mayor  etc.  47 
Cal.  531 ;  Nortli,  Bloomjield  G.  M.  Co.  v.  Kei/8er,  58  Cal.  324; 
Tliompson  v.  Spraig,  66  Cal.  350;   Yearian  v.  Spears^  4  Utah, 
385 ;  Havemeyer  v.  Superior  Ct.  84  Cal.  401 ;  Pmier  Tp.  v. 
Jersey  Shore,  82  Pa.  St  275;  High  on  Extraordinary  Bem- 
edies,  §  17;  Quimbo  Appo  v.  People^  20  N.  Y,  631, 

No  brief  on  file  for  Eespondent 

Blake,  C.  J. — This  is  an  application  to  this^  court  upon  the 
part  of  Henry  A.  Root  and  Maria  Cummings  for  a  peremptory 
writ  of  mandate  to  compel  the  judge  of  the  District  Court  of 
the  Second  Judicial  District  of  the  State^  in  and  for  the  county 
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of  Silver  Bow,  to  appoint  three  persons  to  serve  as  a  commis- 
sion in  selecting  a  petit  jury.  The  same  parties  have  also  filed 
an  application  for  a  peremptory  writ  of  prohibition  to  com- 
mand the  said  judge  to  dasist  and  refrain  from  any  further 
proceedings  in  the  matter  of  the  probate  of  a  certain  instrument, 
purporting  to  be  the  last  will  and  testament  of  Andrew  J.  Davis, 
deceased,  until  otherwise  ordered  by  this  court.  The  afficlavitB 
of  the  relators  embrace  in  substance  the  same  allegations,  and 
the  returns  of  the  respondent  are  similar,  so  that  a  determination 
of  the  issues  in  one  proceeding  necessarily  controls  both  judg- 
ments. The  relators  have  submitted  two  motions  to  strike  from 
the  returns  certain  portions  thereof,  which  will  not  be  considered 
by  themselves,  because  they  must  stand  or  fall  with  the  main 
propositions  to  be  examined.  There  is  no  controversy  respecting 
the  facts,  and  the  sole  question  before  us  must  be  solved  by  the 
construction  of  the  Constitution  and  statutes  relating  to  the 
impaneling  of  a  jury  in  the  District  Courts,  which  exercise 
jurisdiction  in  a  single  county. 

It  will  not  be  profitable  to  set  forth  fully  the  statements  of 
the  affidavits  and  returns,  but  the  material  facts  appearing 
therein  should  be  presented.  Andrew  J.  Davis  died  March 
11,  1890,  in  Butte,  county  of  Silver  Bow,  aforesaid,  and  left 
an  estate  exceeding  in  value  the  sum  of  eight  million  dollars. 
Said  Root  and  Cummings  and  others  are  heirs  at  law  of  the 
deceased.  John  A.  Davis,  a  brother  of  the  deceased,  produced 
to  said  District  Court,  July  24,  1890,  a  paper  purporting  to  be 
the  will  of  the  deceased,  and  to  have  been  executed  in  the  State 
ot  Iowa,  July  22,  1866,  and  by  which  the  said  estate,  with  the 
exception  of  some  small  annuities,  was  bequeathed  to  the  said 
Davis.  Said  Root  and  Cummings  within  the  proper  time  ap- 
peared and  contested  the  will  in  the  manner  required  by  law. 
The  issues  of  fact  which  were  thereby  raised  were  settled  Oc- 
tober 23,  1890,  and  the  court  set,  December  20,  1890,  the  same 
for  hearing  February  2,  1891.  The  contestants  filed,  January 
29,  1891,  in  the  court  their  demand  in  writing  to  have  these 
issues  tried  by  jury.  The  panel  of  trial  jurors  was  obtained 
and  drawn  in  pursuance  of  a  certain  order  of  the  court,  made 
December  20,  1890,  which  is  as  follows:  — 

"In  the  matter  of  the  trial  jury.     This  day,  it  appearing  to 
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the  court  that  the  regular  panel  of  trial  jurors  herein  were,  on 
December  17,  1890,  discharged  from  further  attendance  upon 
court;  and  that  there  is  at  this  time  no  trial  jury  in  attendance 
upon  th9  court;  and  that  a  jury  is  necessary,  there  being 
several  causes  pending  and  set  for  trial, — it  is  ordered  that  the 
clerk  of  this  court,  or  his  deputy,  under  the  direction  of  the 
judge  thereof,  prepare  a  list  of  names  of  forty  persons,  com- 
petent to  serve  as  trial  jurors,  and  include  the  names  of  the 
persons  so  selected  in  a  venire,  directed  to  the  sheriff  of  the 
county  of  Silver  Bow,  commanding  him  to  summon  the  per«)ns 
whose  names  appear  in  said  venire,  to  be  and  appear  before  this 
court  on  Monday,  January  19, 1891,  at  ten  o'clock,  A.  M. 

"John  J.  McHatton,  Judge.*' 

The  population  of  said  county  of  Silver  Bow  exceeds  ten 
thousand.  The  contestants  demanded,  January  31, 1891,  of  the 
court  the  appointment  of  jury  commissioners,  and  that  a  jury 
should  be  drawn  in  accordance  with  the  provisions  of  the  act 
relating  to  the  drawing  of  jurors,  approved  March  14,  1889. 
They  also  move  to  quash  and  set  aside  the  venire,  and  discharge 
the  said  panel  of  petit  jurors,  but  the  court  refused  to  appoint 
said  commissioners  and  overruled  the  motion. 

The  District  Court  for  the  county  of  Silver  Bow,  under  the 
territorial  government,  adjourned  sine  die  November  12,  1889, 
and  no  order  for  the  appointment  of  a  jury  commission  was 
made  during  the  term,  which  then  expired.  Since  the  oi^ni- 
zation  of  the  District  Court  within  the  State,  no  petit  jury  has 
been  impaneled  through  the  action  of  any  jury  commission. 

The  respondent  says  in  his  returns  that  "the  District  Court 
of  the  State  for  the  Second  Judicial  District  has  no  terms  or 
regular  stated  provisions  of  time  for  its  sitting,  but  is  always 
open,  and  there  are  continual  sessions  as  in  the  Constitution 
provided,  and  there  has  been  no  time  at  which  jury  commis- 
sioners could  be  appointed  by  this  defendant;  and  the  first  sec- 
tion of  said  Act  of  March  14,  1889,  has  by  the  provisions  of 
the  Constitution  been  superseded  and  annulled,  so  far  as  appli- 
cable to  said  District  Court."  The  respondent  also  alleges  that 
he  has  followed  the  requirements  of  the  fifteenth  section  of  said 
act,  which  is  in  these  words:  "If  during  a  term  of  the  District 
Court  a  lawful  petit  jury  is  not  present,  and  one  is  wanted,  it 
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shall  be  lawful  for  the  judge  of  the  court,  and  the  clerk  of  such 
court,  or  his  deputy,  under  the  direction  of  the  judge,  to  pre- 
pare a  list  of  the  names  of  at  least  twenty-four  competent  per- 
sons to  serve  as  trial  jurors  for  such  term.  After  such  list  is 
so  prepared,  it  shall  be  the  duty  of  the  clerk  of  the  court,  or  his 
deputy,  to  issue  a  venire  containing  the  names  of  the  persons 
selected  as  aforesaid,  and  to  place  the  same  in  the  hands  of  the 
sheriff,  who  shall  thereupon  summons  such  persons  to  ap})ear 
before  such  court  upon  the  day  named  in  such  venire  and  fixed 
by  the  judge  of  such  court.  The  persons  so  drawn  and  sum- 
moned, and  not  excused  by  the  court,  shall  constitute  the  panel 
of  petit  jurors  for  such  term.  If  during  the  progress  of  any 
trial  of  any  cause  in  such  court,  where  a  jury  has  been  drawn, 
as  in  this  section  provided,  it  shall  become  necessary  for  any 
cause  to  summon  additional  jurors,  such  additional  jurors  shall 
be  drawn  and  summoned  by  an  open  venire,  in  accordance  with 
the  provisions  of  section  255  of  the  first  division  of  the  Com- 
piled Laws  of  Montana,  and  the  acts  amendatory  thereto.'' 
(Stats.  16th  Sess.  168.) 

The  first  section  oi  the  act  which  is  mentioned  in  the  return 
is  as  follows :  "  It  shall  be  the  duty  of  the  judge  of  the  District 
Court,  at  each  regular  term  that  shall  be  holden  in  any  county, 
to  appoint  three  persons  of  honor  and  respectability,  not  parties 
litigant  to  any  matter  pending  in  such  court,  and  who  shall 
have  resided  in  such  county  at  least  two  years  next  preceding, 
and  shall  also  possess  the  qualification  required  by  law  for 
jurors,  to  constitute  jointly,  along  with  the  judge  of  probate 
of  said  county  and  the  county  clerk,  a  commission  to  select  a 
grand  and  petit  jury,  whose  duty  it  shall  be  to  serve  at  the  next 
regular  term  of  said  court  in  each  county."  (Stats.  16th  Sess. 
166.)  The  manner  in  which  this  commission  shall  discharge 
its  duty  is  carefully  defined,  and  the  fifth  section  of  the  act 
should  be  noticed  in  this  inquiry.  "<The  jury  commissioners 
for  such  county  shall  then  proceed  to  draw  a  petit  jury  for  the 
next  ensuing  term  of  court  in  manner  following:  In  any  county 
where  the  population  exceeds  ten  thousand,  such  commissioners 
shall  select  the  names  of  three  hundred  persons  lawfully  quali- 
fied to  serve  as  jurors  from  the  county  assessor's  books  of  the 
county,  •  •  •  •  and  the  names  of  the  persons  so  selected,  after 
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being  written  on  separate  slips  of  paper,  shall  be  deposited  in  a 
box  to  be  provided  for  such  purpose,  and  well  shaken  up,  and 
from  the  names  so  deposited  the  jury  commissioners  shall  alter- 
nately draw  the  names  of  thirty  persons,  who  shall  be  summoned 
as  trial  jurors  for  the  next  ensuing  term  of  such  District  Court. 
(Stats.  16th  Sess.  166.)  The  particular  steps  which  must  be 
taken  after  these  services  have  been  performed  are  pointed  out 
in  other  paragraphs  of  the  law,  which  do  not  affect  the  discussion. 

It  must  be  admitted  that  the  statute  regarding  the  appoint- 
ment of  a  jury  commission  was  enforced  throughout  the  Terri- 
tory, and  that  there  is  no  difficulty  in  carrying  into  effect  its 
provisions  in  the  judicial  district  of  the  State  which  comprise 
more  than  one  county.  But  the  respondent  maintains  that  there 
exists  in  his  district  an  insurmountable  obstacle  to  its  execu- 
tion, which  has  been  erected  by  this  section  of  the  Constitution : 
"Tlie  District  Court  in  each  county  which  is  a  judicial  dis- 
trict by  itself  shall  always  be  open  for  the  transaction  of  busi- 
ness except  on  legal  holidays  and  non-judicial  days.  In  each 
district  where  two  or  more  counties  are  united,  until  other- 
wise provided  by  law,  the  judges  of  such  district  shall  fix  the 
term  of  court,  provided  that  there  shall  be  at  least  four  terms  a 
year  held  in  each  county.^'  (Const,  art.  viii.  §  17.)  It  is  claimed 
by  the  respondent  that  the  regular  terms  or  stated  times  of  hold- 
ing the  District  Court  in  the  county  of  Silver  Bow  have  been 
thereby  abolished,  and  that  the  act  concerning  the  jury  commis- 
sioners has  lost  its  vitality,  or  been  rendered  impracticable. 

What,  then,  is  a  "term  of  court?"  The  importance  of  a 
precise  definition  of  this  legal  phrase  is  obvious  when  the  lan- 
guage of  the  returns  is  remembered,  and  also  the  Constitution 
and  laws,  mtpra.  It  is  often  employed  in  the  Compiled  Stat- 
utes, and  a  reference  thereto  may  afford  some  light  upon  our 
path.  The  Code  of  Civil  Procedure  provides  for  the  relief  in 
certain  cases  of  a  party  who  "  has  been  unable  to  apply  .... 
during  the  term  at  which  such  judgment,  order,  or  proceeding 
complained  of  was  taken,"  and  whose  application  has  been 
"  made  within  a  reasonable  time,  not  exceeding  five  months  after 
the  adjournment  of  the  term."  (Code  Civ.  Proc.  §  116.)  "  The 
clerk  shall  enter  causes  upon  the  calendar  of  the  court  according 
to  the  date  of  the  issue.     Causes  once  placed  upon  the  calendar. 
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for  a  general  or  special  term,  if  not  tried  or  heard  at  such  term, 
shall  remain  upon  the  calendar  from  court  to  court  until  finally 
disposed  of."  (Code  Civ.  Proc.  §  251.)  "A  final  adjournment 
of  the  court  for  the  term  shall  discharge  the  jury."  (Code  Civ. 
Proc.  §  269.)  "When  on  the  day  appointed  for  the  commence- 
ment of  any  term  of  the  ....  District  Court,  the  ....  judge 
of  such  court  being  not  present  to  hold  the  same,  the  clerk  of 
the  court  shall  adjourn  such  term  of  court,  from  day  to  day, 
until  the  expiration  of  one  week  from  the  day  appointed  for  the 
commencement  of  the  term,  ....  and  if  the  ....  judge  of 
such  court  be  not  then  present  to  hold  such  term  on  the  day 
one  week  from  the  time  appointed  for  such  term  to  commence, 
the  clerk  shall  adjourn  the  court  for  the  term."  (Code  Civ. 
Proc.  §  531.)  "  That  there  shall  be  regular  terms  of  the  Probate 
Court  held  in  the  several  counties  of  the  Territory,  on  the  first 
Mondays  of  January,  March,  July,  September,  and  November 
of  each  year,  for  the  transaction  of  probate  business.  The  Pro- 
bate Courts  shall  be  always  open  for  the  transaction  of  all  other 
business  within  their  jurisdiction."     (Code  Civ.  Proc.  §  709.) 

The  Criminal  Practice  Act  requires  a  magistrate  in  some 
cases  to  commit  a  defendant  to  jail,  "to  be  held  to  appear  at 
the  following  term  of  the  District  Court."  (Crim.  Prac.  Act, 
§  96.)  He  shall  take  a  recognizance  from  each  material  wit- 
ness, "conditioned  to  pay  the  sum  of  five  hundred  dollars 
should  he  fail  to  appear  and  testify,  as  required,  at  the  term  of 
court  at  which  the  defendant  is  required  to  appear."  (Crim. 
Prac.  Act,  §  99.)  Provision  is  made  for  witnesses  who  may 
be  taken  into  custody,  "awaiting  a  term  of  court."  (Crim. 
Prac.  Act,  §  102.)  "All  examinations  and  recognizances  taken 
by  any  magistrate  as  provided  herein  shall  be  certified  and 
returned  by  him  to  the  clerk  of  the  court  ....  on  or  before 
the  first  day  of  the  next  term  thereof."  (Crim.  Prac.  Act, 
§  105.) 

If  the  position  of  the  respondent  is  correct,  and  there  can 
be  no  terms  of  the  District  Court  in  the  judicial  districts  which 
include  respectively  one  county,  a  remarkable  conclusion  must 
be  declared.  Juries  would  be  impaneled  in  one  forum  by  a 
mode  which  would  be  different  from  that  pursued  in  other 
courts  of  equal  jurisdiction,  and  the  wholesome  part  of  the  act 
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authorizing  the  jury  commission  would  be  obeyed  in  twelve 
counties  and  ignored  in  the  remainder  of  the  State.  We  will 
not  express  any  opinion  as  to  the  force  of  this  interpretation  upon 
the  above  citations  from  the  Code  of  Civil  Procedure  and  Crimi- 
nal Practice  Act. 

In  HorUm  v.  Miller,  38  Pa.  St.  270,  Mr.  Justice  Thompson 
in  the  opinion  says:  "Terms  of  court  'are  those  times  or 
seasons  of  the  year  which  are  set  apart  for  the  dispatch  of  busi- 
ness in  the  Superior  Courts  of  common  law.'  (Tidd's  Prac. 
105.)  Sir  Henry  Spelman  traces  their  origin  to  the  canonical 
constitutions  of  the  church,  which  the  four  ordinary  feasts  of 
Hilary,  Easter,  Trinity,  and  Michaelmas,  being  the  names  of 
the  four  terms  of  the  courts  of  common  law  in  England,  very 

clearly  indicate  to  be  their  true  origin But  still  terms 

definite  and  fixed  are  prescribed,  and  are  absolutely  necessary 
to  the  successful  administration  of  the  judicial  duty,  so  far  as 
the  public  is  concerned ;  and  hence  they  are  with  us  fixed  by 
positive  law."  In  Bromon  v.  SchiUteny  104  U.  S.  410,  Mr. 
Justice  Miller  for  the  court  says:  "In  this  country  all  courts 
have  terms  and  vacations.  The  time  of  the  commencement  of 
every  term,  if  there  be  half  a  dozen  a  year,  is  fixed  by  statute^ 
and  the  end  of  it  by  the  final  adjournment  of  the  court  for  the 
term.  This  is  the  case  with  regard  to  all  the  courts  of  the 
United  States,  and  if  there  be  exceptions  in  the  State  courts, 
they  are  unimportant.^' 

There  is  no  act  which  prescribes  the  time  when  the  terms  of 
the  District  Court  shall  begin  or  end,  and  by  virtue  of  the  acts 
of  Congress,  the  judges  of  the  Supreme  Court  of  the  Territory 
of  Montana  were  clothed  with  this  power.  (U.  S.  Kev.  Stats. 
§  1914.)  The  Constitution  has  expressly  empowered  the  judges 
of  certain  districts  to  fix  the  terms  of  the  courts,  subject  to  a 
limitation  as  to  the  number  which  must  be  held  in  every  year, 
and  also  "until  otherwise  provided  by  law.'*  A  mandatory 
rule  of  interpretation  is  laid  down  in  this  explicit  section: 
"All  laws  relating  to  courts  shall  ba  general  and  of  uniform 
operation  throughout  the  State;  and  the  organization,  jurisdic- 
tion, powers,  proceedings,  and  practice  of  all  courts  of  the  same 
class  or  grade,  so  far  as  regulated  by  law,  shall  be  uniform." 
(Const,  art.  viii.  §  26.)    Therefore  there  must  be  one  statute  for 
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the  impaneling  of  a  petit  jury  by  each  District  Court  of  the 
State,  and  the  rights  of  parties  which  are  dependeut  upon  the 
commencement,  duration,  or  adjournment  of  its  terms,  and 
which  have  been  secured  in  the  above  excerpts  from  the  Code 
of  Civil  Procedure  and  Criminal  Practice  Act,  must  be  the  same 
an  every  county.  The  seven  hundred  and  ninth  section  of  the 
Code  of  Civil  Procedure,  supra,  contains  expressions  which  are 
similar  to  those  of  the  Constitution,  supra,  and  is  a  valuable  aid 
in  ascertaining  its  meaning.  It  provided  for  definite  terms  of 
the  Probate  Courts,  and  further,  that  they  "shall  always  be 
open  for  the  transaction  of  all  business  within  their  jurisdic* 
tion.'*  There  is  no  inconsistent  matter  or  repugnancy  in  these 
clauses.  Another  resemblance  to  the  conditions  which  confront 
us  should  be  commented  on.  A  Probate  Court  was  formerly 
organized  in  every  county  of  the  Territory,  and  the  judge 
thereof  was  obliged  to  "keep  his  office  at  the  county  seat,''  and 
"keeps  the  same  open  during  the  business  hours  of  each  day 
(Sundays  excepted)."  (Comp.  Stats,  fifth  div.  §  911.)  The 
judge  of  a  District  Court  which  has  jurisdiction  over  two  or 
more  counties,  from  the  necessity  of  the  situation,  must  notify 
litigants  and  all  whom  it  may  concern  of  the  times  when  he 
will  be  present  to  transact  the  public  business.  During  most 
of  the  year  he  would  probably  be  absent  from  the  counties  in 
which  he  does  not  reside,  and  for  this  reason,  the  framers  of  the 
Constitution  have  declared  that  this  judge  "shall  fix  the  term 
of  court."  While  no  direction  thereon  is  expressed  for  the 
officer  who  occupies  the  public  trust  of  the  respondent,  his  dis- 
cretion is  not  restrained  by  prohibitory  words.  The  respondent 
appears  to  have  assumed  that  the  construction  was  within  the 
principle  of  the  maxim,  Expressio  unius  est  exdusio  alleriiis. 
The  fifteenth  section  of  the  act,  supra,  on  which  the  respondent 
places  his  reliance  and  fortifies  his  defense,  mentions  a  "term 
of  the  District  Court,"  and  says  that  certain  persons  "shall 
constitute  the  panel  of  petit  jurors  for  such  term."  We  say 
unhesitatingly  that  a  District  Court  without  terms  is  a  legal 
impossibility,  and  the  Constitution  and  statutes,  supra,  recog- 
nize and  sanction  the  proposition.  We  think  that  ample  author- 
ity is  conferred  upon  the  respondent  to  designate  the  terms  of 
his  court  by  the  Code  of  Civil  Procedure,  which  says :   "  The 
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Supreme  Court  and  each  of  the  District  Courts  shall  respect- 
ively have  power  to  make  rules  and  regulations  for  governing 
their  practice  and  procedure,  in  reference  to  all  matters  not  pro- 
vided for  by  law."  (Code  Civ.  Proa  §  523.)  This  authority 
when  put  in  motion  under  the  circumstances  disclosed  in  these 
proceedings  has  the  strength  of  a  statute. 

The  Constitution  has  by  general  and  special  expressions  con- 
tinued in  perfect  vigor  every  provision  of  the  law  creating  a 
jury  commission.  "All  laws  enacted  by  the  legislative  assem- 
bly of  the  Territory  of  Montana,  and  in  force  at  the  time  the 
State  shall  be  admitted  into  the  Union,  and  not  inconsistent 
with  this  Constitution,  or  the  Constitution  or  laws  of  the  United 
States  of  America,  shall  be  and  remain  in  full  force  as  the  laws 
of  the  State  until  altered  or  repealed,  or  until  they  expire 

by  their  own  limitation avvd  provided  farther ,  that  the 

duties  which  now  by  law  devolve  upon  probate  judges  as  jury 
commissioners  ....  shall,  until  otherwise  provided  by  law, 
devolve  upon  and  be  performed  by  the  clerks  of  District  Courts 
in  their  respective  counties."  (Sec.  xx.  Schedule,  §  1.)  The 
distinct  office  of  the  probate  judge  was  abolished  when  the 
government  of  the  State  was  inspired  with  political  life,  and 
the  Constitution  has  wisely  ordained  that  the  integrity  of 
the  jury  commission  shall  be  preserved  by  designating  the 
person  to  fill  the  vacancy  which  had  been  caused  by  the 
change. 

We  have  examined  the  rn'  ^  of  practice  which  have  been 
adopted  by  the  respondent,  and  find  that  he  has  not  fixed  the 
terms  of  his  court  according  to  the  views  which  have  been 
upheld  by  us.  This  is  an  omission  which  should  be  promptly 
remedied.  The  relators  have  saved  their  exception  to  the  action 
of  the  respondent  with  reference  to  the  impaneling  of  the  jury 
in  his  court.  Under  the  statutes  governing  the  issuance  of  the 
writs  of  mandamus  and  prohibition,  and  the  authorities,  we 
think  that  the  relators  are  entitled  to  the  relief  which  they 
have  sought  in  this  court. 

We  cannot  conclude  these  observations  without  commending 
the  conduct  of  the  respondent,  who  seems  to  have  been  led  into 
error  by  a  misapprehension  of  the  language  of  the  seventeenth 
section,  supra^  of  the  Constitution,  and  who  has  in  a  spirit  of 
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caudor  requested  us  to  remove  the  clond  of  doabt  which  has 
obscured  the  subjects  that  have  been  considered. 

Wherefore  it  is  ordered  aud  adjudged  that  a  peremptory  writ 
of  mandate  and  a  peremptory  writ  of  prohibition  be  issued  in 
the  form  prescribed  by  law,  according  to  the  prayer  of  the  affi- 
davits respectively  of  the  relators. 

Harwood,  J.,  and  De  Witt,  J.,  concur. 


SCHWAB   ET   Aii.,    Appellants,   v.   OWENS    et   al., 
Respondents. 

Chattel  Kovrakowa— Fraud  as  to  creditors,— K  chattel  mortgage  upon  certain 
described  articles  of  bar  furniture,  which  concludes  the  description  with  the 
words,  "also,  all  the  wines,  liquors,  and  cigars  now  in  and  upon  said  premises, 
of  whatever  kind»  character,  or  description,  whether  for  consumption  or  other- 
wise," and  which  provides  that  the  mortgagee  may  "  remain  in  possession,  and 
carefully  use"  the  mortgaged  property,  but  expressly  forbids  the  mortgagor  to 
«  make  way  with,  sell,  or  in  any  manner  dispose  of"  the  same,  is  not  by  its  o^n 
terms  fraudulent  and  void  as  to  creditors  of  the  mortgagor.  {Leopold  v.  Silver' 
man,  7  Mont.  266,  distinguished.) 

Qjoa^ Description— Future  purchases  and' sales,— In  the  case  at  bar  the  main 
portion  of  the  mortgaged  property,  as  appeared  from  the  mortgage,  was  a  lot 
of  specific  articles  of  furniture  described.  What  the  "wines,  liquors,  and 
cigars  now  in  and  upon  said  premises"  were  as  to  kind,  quantity,  or  value  was 
not  disclosed  by  the  mortgage.  Held,  tiiat  while  the  question  as  to  whether  the 
mortgage  conveyed  any  merchandise  by  reason  of  the  uncertainty  and  obscurity 
of  description  was  not  before  the  court  for  determination,  still,  in  no  case  could 
the  mortgage  be  construed  to  cover  futare  purchases  of  merchandise ;  nor  could 
the  mortgage  be  shown  to  be  a  fraudulent  transaction  by  introduction  of  evi« 
dence  of  purchase  and  sale  of  other  merchandise  after  the  execution  thereof. 

Qjon  —  Pj-writies—Jieplevin — Damages,— A.  chattel  mortgage,  which  is  neither 
fraudulent  on  its  face,  nor  taken  for  any  fraudulent  purpose,  is  good  as  between 
the  mortgagor  and  mortgagee,  and  another  mortgagee  of  the  same  property 
firom  whom  the  property  is  replevied  by  the  first  mortgagee  can  only  recover 
the  amount  secured  by  his  mortgage  in  the  absence  of  a  redelivery  of  the  prop- 
erty. Where  the  amount  claimed  in  such  case  is  four  hundred  and  fifty  dollars, 
a  verdict  for  the  sum  of  one  thousand  eight  hundred  and  fifty  dollars  is  excess- 
Ito,  and  a  new  trial  will  be  granted. 

Appeal  from  First  Judicial  District,  Lewis  and  Garhe  County. 

The  cause  was  tried  before  Galbraith,  J.,  sitting  in  place 
of  Hunt,  J.     Defendants  had  judgment  below. 

Henry  O.  Smith,  and  C  B.  Nolan,  for  Appellants. 
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Appellants  having  by  virtue  of  the  power  contained  in  the 
mortgage  taken  possession  of  the  property  prior  to  the  17th  of 
September,  1888,  when  defendants  took  possession  from  them, 
occupied  the  same  position  as  though  possession  had  accom- 
panied the  mortgage  at  the  time  it  was  executed.     {Frank  v, 
iliiiery  60  111.  444;   Chapman  v.    Weimer^  4  Ohio  St.  481; 
Chipron  v.  Feihei%  68  111.  284;  Chase  v.  Denny ^  130  Mass. 
566;    Greeley  v.  Reading,  74  Mo.  309;  Brorni  v.   Webby  20 
Ohio,  389;  Jones  on  Cliattel  Mortgages,  §  178.)     The  appel- 
lants having  taken  possession  of  the  property,  it  was  an  identi- 
fication and  appropriation  of  the  specific  property  to  them. 
(Morrow  V.  Reed,  30  Wis.  84.)     The  appellants  having  taken 
possession  under  the  mortgage  before  defendant  Schlesinger 
acquired  any  rights  thereto,  cured  any  invalidity  by  reason  of 
Levy  continuing  in  possession  and  carrying  on  the  business  in 
the  usual  way.     (Jones  on  Chattel  Mortgages,  §  178,  citing, 
Nash  V.  Normeiit,  6  Mo.  App.  545.) 

McConneU  &  Qayberg^  Shober  &  Bowe^  and  Jf.  S.  Gunn,  for 
Respondents. 

The  provision  that  the  mortgagor  should  remain  in  possessiou 
of  the  property,  etc.,  made  the  mortgage  fraudulent  and  void  as 
to  creditors,  per  ae,  but  the  findings  of  the  jury  make  the  whole 
mortgage  transaction  a  fraudulent  one,  irrespective  of  the  pro- 
vision above  referred  to.  {Leopold  v.  Silverman,  7  Mont.  266; 
Robinson  v.  EllioU,  22  Wall.  513;  Wilson  v.  Voight,  7  Colo. 
614.)  For  general  discussion  of  mortgages  of  this  character, 
see  Pierce  on  Fraudulent  Mortgages  of  Merchandise.  The  pos- 
session relied  upon  by  appellants  is  founded  upon  a  fraudulent 
transaction,  and  hence  can  avail  them  nothing.  (Pierce  on 
Fraudulent  Mortgages  of  Merchandise,  §  143,  and  cases  cited; 
Robinson  v.  Elliott,  22  Wall.  513;  Blakeslee  v.  Rossman,  43 
Wis,  126;  Delaware  v.  Ensign,  21  Barb.  85;  Stdn  v.  3Iunch, 
24  Minn.  390;  Janvrin  v.  Fogg,  49  N.  H.  340;  Arm^otig  v. 
TuMle,  34  Mo.  432.) 

Harwood,  J. — Appeal  from  judgment  and  order  overruling 
motion  for  new  trial. 

This  action  was  brought  to  recover  possession  of  certain  per- 


1891.]  Schwab  v.  Owens.  883 

sonal  property.  The  plaintiffs  were  mortgagees  of  the  chattels 
in  controversy  by  virtue  of  a  mortgage  executed  and  delivered 
to  them  by  one  Julius  Levy,  to  secure  the  payment  of  four 
thousand  dollars,  evidenced  by  a  promissory  note  described 
in  the  mortgage.  The  chattels  described  are  a  lot  of  specific 
articles,  such  as  "a  bar  and  work  board,  back  bar,  5x12  mirror 
and  frame,  one  bottle  case,  ice-box,  screen,  5x15  mirror,  cigar 
counter  and  case,  two  faro  tables,  eighteen  chairs,  three  chande- 
liers, five  hanging  lamps,  one  clock,"  etc.  The  description 
being  specific  as  to  a  lot  of  saloon  fixtures,  and  a  certain  lot  of 
bedroom  furniture  situate  in  a  certain  building.  This  descrip- 
tive portion  of  the  mortgage  closes  with  the  following  words: 
''  Also  all  the  wines,  liquors,  and  cigars  now  in  and  upon  said 
premises,  of  whatsoever  kind,  character,  or  description,  whether 
for  consumption  or  otherwise.'*  The  mortgage  provides  that 
the  mortgagor  should  "  have  the  right  to  remain  in  possession, 
and  carefully  use"  said  property  until  default  was  made  under 
the  conditions  of  the  mortgage;  and  further  provides,  among 
other  things,  that  if  the  mortgagor  should  "make  way  with, 
sell,  or  in  any  manner  dispose  of  said  described  property,  or 
any  part  thereof,  or  attempt  to  do  so,"  then  in  any  such  event 
the  mortgagee  should  have  the  right  to  the  immediate  posses- 
sion of  said  property. 

It  appears  from  the  evidence  that  the  mortgagor  remained  in 
possession  of  all  of  the  mortgaged  property  for  the  period  of 
about  one  month  from  the  execution  and  delivery  of  the  mort- 
gage, during  which  time  he  carried  on  the  business  of  buying 
and  selling  liquors  and  cigars,  the  same  as  he  had  before  the 
execution  of  the  mortgage.  About  a  month  after  the  mortgage 
was  given  the  mortgagor  came  to  the  mortgagees,  saying  he 
would  turn  the  property  over  to  them  and  they  "may  get  out 
of  it  the  best  they  could."  Thereupon  the  mortgagees  took 
possession  of  the  property,  and  put  their  watchman  in  posses- 
sion thereof,  to  watch  and  take  care  of  the  same  for  them.  The 
property  remained  at  this  time  in  a  building  owned  by  defend- 
ant, Emily  Schlesinger,  where  the  mortgagor  had  been  carrying 
on  business.  When  plaintiflfe  took  possession  of  said  property 
on  the  29th  of  August,  »aid  defendant,  Emily  Schlesinger,  by 
her  agent,  B.  J.  Schlesinger,  granted,  in  writing,  permission  to 
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plaintiffs  to  store  said  chattels  in  said  building,  "  free  of  cbaige, 
until  September  16,  1888." 

On  the  17th  of  September,  1888,  as  appears  by  the  evidence, 
while  plaintiffs'  watchman  was  temporarily  absent  £rom  said 
building,  the  defendant,  B.  J.  Schlesinger,  as  agent  for  bis  wife, 
Emily  Schlesinger,  took  possession  of  said  goods,  and  pot  other 
locks  on  the  doors  of  said  building,  and  excluded  plaintiff  from 
the  possession  thereof. 

The  defense  interposed  by  the  defendant's  answer  was  a  denial 
of  the  allegations  of  plaintiffs'  complaint  and  new  matter,  which 
may  be  stated  in  effect  as  follows :  (1)  That  plaintiffs'  mortgage 
upon  said  chattels  '^  was  made  by  Julius  Levy  for  the  sole  par- 
pose  of  hindering,  delaying,  and  defrauding  the  creditors  of  Al. 
Owens  and  Julius  Levy,"  and  that  defendant,  Emily  Schlesinger, 
was  their  creditor  to  the  extent  of  four  hundred  and  fifty  dollars 
at  the  time  said  mortgage  was  executed.  (2)  That  defendant, 
Al.  Owens,  was  a  copartner,  equal  with  said  Levy,  in  the  owner- 
ship of  said  goods  and  chattels,  and  that  said  mortgage  was  made 
to  plaintiffs  without  the  consent  of  said  Al.  Owens,  and  for  a 
purpose  foreign  to  said  copartnership  and  without  consider- 
ation. (3)  That  after  the  execution  and  delivery  of  said  mort- 
gage plaintiffs  "permitted  said  Owens  and  Levy,  as  partners, 
to  openly  and  notoriously  sell  and  dispose  of  said  mortgaged 
goods  and  chattels  in  the  usual  course  of  the  saloon  business,  in 
the  same  manner  as  before  the  execution  of  said  mortgage. 
(4)  That  said  goods  and  chattels  were  sold  and  delivered  to 
defendant,  B.  J.  Schlesinger,  as  agent  of  Emily  Schlesinger,  by 
the  firm  of  Levy  and  Owens  through  Al.  Owens,  one  of  said 
firm,  on  the  17th  of  September,  1888,"  as  shown  by  a  bill  of 
sale  attached  to  defendant's  answer  as  a  part  thereof. 

The  instrument  attached  to  defendant's  answer  recites  that 
"Julius  Levy  and  A.  T.  Owens,  copartners  under  the  firm 
name  and  style  of  Julius  Levy  (A.  T.  Owens  being  a  silent 
partner),  the  lessees,  for  and  in  consideration  of  the  sum  of  five 
hundred  dollars  to  us  in  hand  paid,  and  for  the  further  sum  of 
four  hundred  and  fifty  dollars  rent  due  Emily  Schlesinger, 
lessor,"  the  said  goods  are  sold  and  assigned  to  said  lessor. 
Said  instrument  further  provides:  "That  said  lessor,  Emily 
Schlesinger,  her  agent  or  attorney,  shall  be  entitled  to  take 
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immediate  possession  of  all  of  said  goods  and  property,  and 
shall  take  an  invoice  thereof,  and  shall  sell  all  of  the  same  to 
the  highest  bidder,  at  private  sale  or  otherwise,  and  the  balance 
of  the  proceeds  remaining,  if  there  be  (any)  over  and  above  the 
above-named  consideration,  to  wit,  four  hundred  and  fifty  dol- 
lars, for  cash  paid  and  for  rent  due,''  and  reasonable  commission 
fees,  etc.,  "all  of  which  shall  be  retained  by  said  lessor,  Emily 
Schlesinger,  shall  be  paid  over  to  the  above-named  Julius  Levy 
and  A.  T.  Owens,  a  partnership  as  above  stated/* 

This  instrument  is  executed  by  said  A.  T.  Owens  with  all  the 
solemnities  required  for  the  execution  of  a  chattel  mortgage, 
according  to  the  laws  of  the  Territory  of  Montana  at  the  time 
the  same  was  executed,  and  was  filed  for  record  September  18, 
1888.  It  also  appears  from  the  evidence  that  said  instrument 
was  considered  by  the  party  of  the  second  part  as  a  mortgage, 
for  her  agent  says  in  his  testimony  that  he  took  possession  of 
said  property  September  17, 1888,  "by  virtue  of  a  mortgage  far 
rent  dvut^^  and  he  refers  to  the  instrument  elsewhere  as  a  mort- 
gage. Al.  Owens,  who  executed  said  instrument,  in  his  testi- 
mony also  speaks  of  it  as  a  mortgage,  given  "  for  the  purpose 
of  securing  money  for  rent."  The  feature  of  said  instrument 
which  indisputably  stamps  it  with  the  character  of  a  chattel 
mortgage  is  its  own  condition,  that  the  property  transferred 
shall  be  sold  by  the  party  of  the  second  part,  and  the  proceeds 
applied  by  her  to  the  payment  of  her  stated  claim,  and  that  the 
residue  should  be  paid  to  the  firm  of  Levy  and  Owens.  The 
instrument  will  be  treated  as  a  chattel  mortgage. 

There  is  no  question  before  us  relating  to  the  rights,  interests, 
or  claims  of  defendant,  Al.  Owens,  in  respect  to  the  property 
in  controversy. 

The  first  question  to  be  solved  is  whether  plaintiffi'  mortgage 
was,  by  its  own  terms  and  conditions,  fraudulent  and  void  as 
to  creditors,  under  the  doctrine  held  in  Leopold  v.  Silverman,  7 
Mont.  266,  as  contended  by  respondent's  counsel.  It  will  be 
seen  by  comparison  that  the  instruments  in  question  are  radi- 
cally different.  The  mortgages  under  consideration  in  Leopold 
V.  Silverman  contained  a  provision,  "that  the  said  parties 
(mortgagors)  may  continue  to  sell  the  said  stock  of  merchan- 
dise in  the  usual  coarse  of  trade/'  and  notwithstanding  that 
Vol.  X.-8A. 
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one  of  the  instniments  contained  a  provision  to  the  effect  that 
the  mortgagors  should  account  for  the  proceeds  as  often  as 
requested^  and  "at  least  once  a  month/'  the  fact  appeared  by 
the  pleadings  as  the  case  stood^  that  the  mortgagors  retained  a 
portion  of  the  proceeds  by  the  knowledge  and  consent  of  the 
mortgagees.  The  mortgagors  in  that  case  were  merchants,  and 
the  property  mortgaged  was  "their  stock  in  trade."  In  the 
case  at  bar  the  main  portion  of  the  mortgaged  property,  so  far 
as  the  mortgage  shows,  was  a  lot  of  specific  articles  of  furniture^ 
described.  What  "the  wines,  liquors,  and  cigars,  now  in  and 
upon  said  premises,'^  was,  as  to  kind,  quantity,  or  value,  is  not 
disclosed  by  the  mortgage,  nor  by  any  evidence  aliunde.  There 
is  no  power  to  sell  any  of  the  mortgaged  goods  and  chattels 
provided  by  the  conditions  of  this  mortgage.  On  the  contrary, 
that  act  is  expressly  made  a  violation  of  its  conditions,  as  well 
as  the  act  of  "  making  way  with,  or  in  any  manner  disposing 
of  said  described  property .''  These  conditions  may  be  incon- 
sistent with  the  provisions  allowing  the  mortgagor  "  to  remain 
in  possession  of  and  carefully  use"  property  mentioned  in  said 
mortgage,  necessarily  consumable  by  the  use  thereof.  But  we 
are  not  now  considering  that  feature  of  the  instrument.  More- 
over, inconsistencies  in  an  instrument  do  not  per  se  vitiate  the 
same.  (Comp.  Stats.  §§  628-638.)  Nor  are  we  now  to  con- 
sider whether  said  mortgage  was  void  as  to  any  attempt  to 
include  merchandise  therein,  for  the  reason  of  uncertainty  of 
description  as  to  that.  The  question  is,  shall  this  mortgage  be 
declared  fraudulent  and  void  by  reason  of  its  own  terms?  We 
think  not.  The  mortgage  in  the  case  at  bar  is  not  like  the 
mortgages  declared  void  in  the  case  of  Leopold  v.  Siluermany 
supra,  or  others  of  a  kindred  nature  which  have  been  declared 
void  by  reason  of  their  own  conditions,  in  numerous  well-con- 
sidered cases.  (Pierce  on  Fraudulent  Mortgages  of  Merchan- 
dise, and  cases  cited.) 

Closely  connected  with  this  branch  of  the  case  is  the  defense^ 
wherein  defendants  allege  that  afler  the  execution  of  the  mort- 
gage of  plaintiffs,  they  permitted  said  Levy  and  Owens  to 
openly  and  notoriously  sell  and  dispose  of  said  mortgaged 
goods  and  chattels  in  the  usual  course  of  trade.  We  have 
already  noticed  the  obscurity  and  uncertainty  of  plaintiffs' 
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mortgage,  as  to  what  was  intended  to  be  described  bj  the  clause 
''all  wipes,  liquors,  and  cigars,  now  in  and  upon  said  premises.'^ 
Much  evidence  was  introduced  tending  to  show  that  after  the 
execution  of  the  mortgage  to  plaintiffs  the  mortgagor  continued 
to  buj  and  sell  wines,  liquors,  etc.,  in  his  saloon  business,  as 
usual.  It  appears  that  the  case  was  tried  on  the  theory  that 
such  goods  were  covered  by  the  mortgage.  On  no  other  theory 
can  we  account  for  the  introduction  of  so  much  evidence  as  to 
what  merchandise  used  in  the  saloon  trade  was  bought  and  sold 
by  the  mortgagor  after  the  execution  of  said  mortgage.  Even 
if  said  clause  was  sufficient  as  descriptive  of  anything  (a  point 
upon  which  we  express  no  opinion  because  it  is  not  before  us 
on  that  question),  it  could  not  be  held  that  the  words  ''  wines, 
liquors,  and  cigars,  now  in  and  upon  mid  premises "  included  or 
covered  future  purchases  and  sales  of  such  merchandise.  The 
evidence  does  not  show,  if  indeed  evidence  aliunde  could  be 
permitted  to  show,  what  goods  were  intended  to  be  covered  by 
said  clause;  nor  that  such  goods  were  sold;  nor  that  any 
specific  article  included  in  the  mortgage  was  sold.  If  the  jury 
arrived  at  their  special  or  general  verdict  on  this  point,  by  a 
consideration  of  evidence  introduced  to  show  that  after  the  exe- 
cution of  said  mortgage  the  maker  of  it  was  allowed  to  buy 
and  sell  such  merchandise,  and  for  that  reason  the  mortgage  was 
void  or  voidable,  clearly  the  verdict  is  not  supported  by  the 
evidence. 

Was  the  plaintiffs'  mortgage  shown  to  be  void  by  the  allega- 
tion and  proof  of  facts  sufficient  to  support  the  conclusion  that 
the  transaction  was  consummated  by  plaintiffs  and  said  Levy, 
with  the  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the 
mortgagor?  The  allegations  of  the  answer  upon  this  point 
would  hardly  bear  criticism ;  however,  counsel  have  not  directly 
raised  a  question  as  to  the  sufficiency  of  such  allegations,  and 
we  shall  therefore  only  notice  them  in  connection  with  the 
specification  that  the  evidence  is  insufficient  to  support  the 
verdict.  The  allegation  is  that  plaintiffs'  mortgage  was  made 
"by  one  Julius  Levy,  for  the  sole  purpose  of  hindering,  delay- 
ing, and  defrauding  the  creditors  of  Al.  Owens  and  Julius 
Levy."  There  is  no  allegation  of  privity  or  conspiracy  on  the 
part  of  plaintiffs  in  the  allied  scheme  to  defraud  the  creditors 
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of  Owens  and  Levy,  nor  is  there  proof  of  any  such  fact.  (Van 
Santvoord's  Pleading,  147;  Wait's  Fraudulent  Conveyances, 
§§  141,  et  seq.  and  199.) 

The  answer  contains  an  allegation  to  the  effect  that  plaintiffs' 
mortgage  was  made  ^^ without  consideration'';  but  there  is  no 
evidence  to  support  that  allegation.  The  evidence  oo  that 
point  is  all  against  it,  and  the  special  findings  of  the  jury  are 
contrary  to  that  averment.  The  jury  found  that  there  was  no 
intention  on  the  part  of  plaintiffs  to  commit  fraud  in  obtaining 
said  mortgage,  and  that  they  took  the  same  to  protect  them- 
selves. Another  aspect  of  the  case  deserves  notice.  Among 
the  grounds  on  which  appellants  ask  for  a  new  trial,  they 
specify  excessive  damages,  and  that  the  verdict  is  against  law, 
as  well  as  insuflBciency  of  evidence  to  justify  the  verdict.  The 
instrument  on  which  defendant,  Emily  Schlesinger,  bases  her 
claims  to  the  possession  of  said  property  is  demonstrated  from 
its  own  terms  to  be  a  chattel  mortgage  for  security  of  her  claim 
against  Owens  and  Levy.  If  plaintiffs'  mortgage  was  held  to 
be  void  as  against  her  claim,  or  subsequent  to  her  mortgage,  it 
does  not  necessarily  follow  that  plaintiffs'  mortgage  is  not  good 
as  between  plaintiffs  and  the  mortgagor  (Conip.  Stats.  6th  div. 
§§  229, 1538),  and  on  the  finding  by  the  jury  that  there  was  no 
intent  on  the  part  of  plaintiffs  to  defraud  any  one  in  taking 
said  mortgage,  and  the  same  not  being  such  an  instrument,  as 
by  its  own  terms  fraud  could  be  imputr d  to  it,  does  it  not  follow 
that  as  between  plaintiffs  and  Emily  Schlesinger,  if  her  claim  on 
said  property  was  precedent  to  plaintiffs  (a  fact  which  we  in  no 
way  decide  here),  she  was  then  only  entitled  to  recover  from 
plaintiffs  the  amount  of  her  claim  secured  by  her  mortgage,  in 
the  absence  of  the  redelivery  of  said  property?  What  was 
the  amount  of  her  claim?  The  mortgage  executed  to  Emily 
Schlesinger  recites  that  it  was  made  in  consideration  of  eight 
huudred  and  fifty  dollars,  money  and  rent  due  the  party  of  the 
second  part ;  yet  in  the  body  of  that  instrument  she  is  author- 
ized to  retain  out  of  the  proceeds  of  the  property  four  hundred 
and  fifty  dollars  '^for  cash  paid  and  rent  due"  besides  expenses 
of  sale,  fees,  etc.  The  evidence  introduced  in  reference  to  her 
claim  shows  still  a  different  amount  as  due.  B.  J.  Schlesinger, 
Jiusbaud  and  agent,  who  attended  to  the  interests  of  Emily 
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Schlesinger,  testifies  that  he  took  possession  of  said  property 
"September  17,  1888,  by  virtue  of  a  mortgage  for  reut  due.'* 
Again  he  says :  "  The  rent  was  paid  up  to  August ;"  and  again : 
"  There  was  two  hundred  and  twenty-five  dollars  rent  due  on 
the  27th  of  August;  I  took  possession  on  the  17th  of  the  next 
month ;"  and  again :  "  When  I  gave  him  this  paper  there  was 
only  two  hundred  and  twenty-five  dollars  due  from  Owens  and 
Levy.''  The  paper  referred  to  was  the  written  permission 
given  to  plaintiffs  by  the  witness  as  agent  for  Emily  Schles- 
inger, on  August  29th,  allowing  said  chattels  to  remain  in  her 
building  until  September  15th,  "free  of  charge."  Two  days 
later  the  witness  took  possession  of  said  goods  for  his  wife 
Emily.  Another  witness  on  behalf  of  defendent  says  her 
claim  for  rent  was  about  four  hundred  and  fifty  dollars,  and 
that  Owens  made  the  mortgage  to  her  to  secure  this  rent.  No 
other  claim  was  proved  in  her  favor;  yet  the  jury  returned  a 
verdict  in  her  favor  for  one  thousand  eight  hundred  and  fifty 
dollars  in  case  redelivery  of  the  property  was  not  made.  This 
was  undoubtedly  excessive.  The  jury  ought  to  have  found 
what  her  claim  secured  by  said  property  was,  and  her  recovery 
should  not  exceed  that.  The  verdict  of  the  jury  is  not  sus- 
tained by  the  evidence,  and  therefore  a  new  trial  ought  to  be 
granted. 

The  record  before  us  in  this  case  has  been  prepared  in  a 
manner  so  grossly  in  violation  of  the  rules  of  this  court,  it  ought 
to  have  been  promptly  stricken  from  the  files,  without  consider- 
ation, beyond  an  observation  of  its  defects.  The  documentary 
evidence  is  not  found  in  its  proper  place  in  the  record,  but  these 
documents,  together  with  de|)ositions  on  both  sides,  are  bundled 
together  in  a  sort  of  appendix  near  the  close  of  the  statement 
of  the  case.  The  depositions  are  not  reduced  from  questions 
and  answers  to  the  compactness  of  narrative,  and  in  one  case 
the  questions  are  found  in  one  document  and  the  answers  in 
another.  These  exhibits  are  found  with  no  little  inconvenience^ 
in  a  voluminous  record,  without  proper  index,  and  written  on 
paper  which  violates  the  rules  of  court.  It  is  the  duty  of  ap- 
pellants' counsel  to  see  that  the  record  is  properly  made.  This 
record  has  only  been  tolerated  by  reason  of  our  unwillingness 
to  impose  the  expense  of  preparing  the  record  anew  upon  liti- 
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gants.    But  hereafter  these  irregularities  will  be  corrected  by 
striking  such  records  from  the  files  of  the  court. 

The  judgment  and  the  order  overruling  appellants'  motion 
for  a  new  trial  are  hereby  reversed  and  the  cause  remanded  for 
trial  de  novo. 

Bjjlkb,  C.  J.,  and  De  Witt,  J.,  concur. 
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31  JSj       PALMER,  Respondent,  v.  McM ASTER,  Appellant. 

BBxaiFTS^Jtutifioation  of  levy— D^/enM.— In  an  action  againgt  a  sheriff  for  th» 
value  of  personal  property  sold  under  execution  iBsaed  against  the  property 
of  a  third  person,  the  officer  cannot  justify  under  the  execution  without  pror- 
ing  the  existence  of  a  valid  Judgment.  {Ford  t.  McMaster,  6  Mont.  240;  liar- 
eum  y.  Coleman,  8  Mont.  196,  cited.) 

Bamk— Pleading  —  Amendtnentf.  —  A  sheriff  who  has  sold  attached  property  under 
an  execution  based  upon  a  void  judgment  is  a  trespasser  ah  initio,  and  in  an 
action  against  him  to  recover  the  value  of  the  property,  it  is  not  error  for  the 
trial  court  to  refuse  to  allow  an  ameudment  to  his  answer  setting  forth  more 
fully  the  facts  of  the  original  indebtedness  and  the  attachment  papers  issued 
thereon. 

Lien— JL^ac/im^n^.— The  lien  of  an  attachment  is  lost  by  the  sale  of  the  attached 
property  under  an  execution  baaed  upon  a  judgment  which  is  void. 

Tblll  P&icnGB — Cffer  of  evidence, — Where  an  offer  of  evidence  is  made  upon  the 
trial  of  a  cause  the  offer  must  be  complete  as  to  the  facts  offered,  and  such  facts 
must  be  relevant  to  matters  in  issue;  and  an  offer  of  evidence  for  the  purpose 
of  proving  that  certain  property  in  controversy  "  was  not  the  property  of  the 
plaintiff,  and  that  she  did  not  own  and  was  not  in  possession  of  the  same,"  is 
defective  in  embracing  no  specific  fact,  and  its  exclusion  is  not  error. 

OotmLBmoif— Instructions. -^lu  an  action  for  the  value  of  converted  property, 
instructions  that  such  value  was  the  sole  question,  and  plaintiff  was  entitled  to 
recover  a  sum  ranging  between  two  specified  amounts,  and  also,  that  plaintiff 
must  prove  possession  of  the  property  at  a  certain  time  before  recovering,  being' 
upon  material  points,  are  conflicting,  and  the  giving  of  the  former  without 
qualifying  it  as  to  the  latter  was  error* 

Appeal  from  Third  Judicial  District,  Deer  Lodge  Oofwnty. 

The  cause  was  tried  before  Dubfee,  J.  Plaintiff  had  jadg- 
ment  below. 

Hobinscm  &  Siapleton^  for  Appellant. 

If  defendant  could  not  prove  a  justification  under  the  execu- 
tions, on  account  of  a  want  of  judgments  on  which  they  were 
issued,  be  should  have  been  permitted  to  amend  his  answer  ia 
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order  to  jastify  under  the  writs  of  attachment.  This  oonrt  in 
this  case  (8  Mont.  186),  has  decided  that  the  said  judgments 
were  invalid.  Such  being  the  case,  and  without  the  production 
of  the  judgments,  the  court  refused  to  admit  in  evidence  the 
executions,  so  that  the  defense  failed  as  to  that,  and  the  court 
should  have  permitted  the  defendant  to  justify  under  the  writs 
of  attachment,  especially  so,  when  the  taking  complained  of 
was  for  taking  the  property  when  levied  on  under  said  writs 
of  attachment,  and  if  such  justification  was  not  properly  pleaded 
the  amendment  should  have  been  allowed.  Courts  are  always 
liberal  in  allowing  amendments  in  furtherance  of  jastice,  and 
while,  as  a  rule,  it  is  discretionary  in  the  court  to  permit 
amendments,  the  refusal  is  frequently  an  abuse  of  that  dis- 
cretion. {Hartley  v.  Preston,  2  Mont.  415.)  The  court  erred 
in  not  permitting  the  defendant  to  justify  under  the  execu- 
tion. Where  a  suit  is  against  an  oflBcer  for  trespass,  and  the 
process  under  which  he  acts  is  fair  on  its  face,  he  may  justify 
by  producing  the  writ,  and  he  is  not  bound  to  make  inquiry 
as  to  the  judgment.  (See  Cooley  on  Torts,^459,  and  cases 
cited;  Freeman  on  Executions,  §§  101,  102;  Norcrosa  v.  Nti- 
nan,  61  Cal.  642;  Bridiman  v.  Ross,  67  Cal.  601;  Parker  v. 
Walrod,  16  Wend.  514;  Rke  v.  Miller,  70  Tex.  613;  8  Am. 
St.  Rep.  630;  Clarke  v.  May,  2  Gray,  410;  61  Am.  Dec.  472; 
Erskine  v.  Hohnbach,  14  Wall.  616;  Baffin  v.  Mason,  16  Wall. 
671.) 

While  the  plaintiff  might  recover  under  proof  of  possession 
by  an  averment  of  title,  it  was  certainly  incumbent  on  her  to 
prove  either  title  or  possession,  as  the  answer  raised  an  issue  as 
to  this,  and  if  it  was  so  necessary,  the  defendant  had  a  right  to 
show  that  she  had  neither,  and  the  court  erred  in  refusing  to 
permit  defendant  to  prove  such  fact  (See  6  Wait^s  Actions 
and  Defenses,  151,  219,  221;  Abbott's  Trial  Evidence,  623, 
629;  2  Greenleaf  on  Evidence,  §.^  636,  637,  648,  and  cases  cited 
in  note  5;  Schet^merhom  v.  Von  Volkenbergh,  11  Johns.  529; 
Kennedy  v.  Strong,  14  Johns.  128;  Rotan  v.  Fletcher,  16  Johns. 
207;  Steams  v.  Vincent,  60  Mich.  209;  45  Am.  Kep.  37; 
Ooodwin  v.  Oarr,  8  Cal.  616;  Cooley  on  Torts,  p.  448;  Ware 
Y.  OoUins,  36  Miss.  223;  72  Am.  Dec.  122;  Hilliard  on  Rem- 
edies for  Torts,  p.  30.)    The  jury  were  instructed  that  the  only 
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thing  for  them  to  consider  was  the  value  of  the  property,  and 
further  instructions  submit  to  the  jury  the  question  of  plaintiff's 
possession, ''  that  if  they  find  from  the  evidence  she  was  in  pos- 
session of  the  property,"  etc.  These  instructions  are  conflict- 
ing, and  the  rule  is  too  well  established  to  require  a  citation 
of  authorities  to  show  error. 

F.  W.  Oole,  and  H.  B.  Whiiehia,  for  Respondent. 

This  court  having  decided  in  8  Mont.  186,  that  the  judg- 
ments in  the  actions  on  which  the  appellant  relied  for  his  justi- 
fication were  invalid,  the  court  below  on  the  second  trial,  on 
the  ofier  of  the  appellant  to  introduce  the  executions  based  on 
such  judgments,  refused  to  admit  them  as  evidence.  This  was 
a  correct  ruling.  An  officer  is  not  permitted  to  take  property 
from  the  possession  of  a  third  party  on  an  execution,  unless  he 
can  show  a  valid  judgment.  (Ford  v.  McMader,  6  Mont.  240; 
Bexey  v.  Adkinson^  34  Cal.  346;  91  Am.  Dec.  698;  1  Freeman 
on  Executions,  p.  221,  §  101.)  The  District  Court  refused  to 
permit  the  appellant  to  introduce  in  evidence  the  writs  of 
attachment  and  affidavits  for  attachment  in  the  actions  in  which 
the  appellant  had  already  offered  the  executions.  There  was  no 
error  in  this,  the  attachments  were  merged  in  the  judgments 
and  executions,  and  if  there  were  no  valid  judgments  to  sustain 
the  executions  the  lien  of  the  attachment  was  gone.  The  only 
purpose  of  an  attachment  is  to  hold  the  property  as  security  for 
a  judgment,  and  to  preserve  the  priority  of  the  attachment  lieu. 
{Bagley  v.  Ward,  37  Cal.  131;  99  Am.  Dec.  256;  Mi/era  v. 
•MoU,  29  Cal.  360;  89  Am.  Dec.  49;  2  Freeman  on  Executions, 
p.  877,  §  2716;  Spdlman  v.  Chaffee,  5  Colo.  247.)  The  execu- 
tions  offered  in  evidence  by  the  appellant  showed  that  the  prop- 
erty, the  value  of  which  has  been  sued  for  in  this  action,  was 
sold  by  the  sheriff  under  and  by  virtue  of  such  executions. 
Whatever  lien  the  sheriff  had  by  virtue  of  the  writs  of  at- 
tachment was  gone  as  soon  as  the  sheriff  parted  with  the  pos- 
session of  the  property  attached,  and  converted  the  same  by  a 
sale  thereof  under  the  executions.  A  writ  whose  functions 
have  ceased  in  the  hands  of  an  officer  is  dead,  and  cannot  be 
restored  to  life.    {Framldin  Bank  v.  Bachdder^  39  Am.  Dec 
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note,  p.  609 ;  Sanford  v.  Boring,  1 2  Cal.  539 ;  Pomroy  v.  King9' 
Uy,  1  Tyler,  294;  Taintor  y.  WiUiams,  7  Conn.  271.) 

A  defendant  in  an  action  of  trover  cannot  defeat  recovery  by 
the  party  from  whose  possession  the  property  was  taken  by 
showing  title  in  a  third  person  without  connecting  himself  with 
that  title.  {Weymouth  v.  Chicago  etc.  By.  Co.  17  Wis.  550;  84 
Am.  Dec.  763;  J^tnea  v.  Great  Western  R.  R.  Co.  34  Eng. 
L.  &  Eq.  122;  Barker  v.  Dement,  9  Gill,  7;  52  Am.  Dec.  670.) 
The  offer  to  amend  the  answer  was  properly  refused  by  the 
court,  as  the  proof  offered,  if  allowed,  would  not  have  placed 
the  appellant  in  any  better  position  than  he  was  before.  The 
offer  of  tlie  appellant  to  put  in  evidence  the  aflSdavits  and 
undertakings  on  attachment,  as  well  as  the  complaints,  would 
not  have  benefited  the  appellant  if  allowed.  The  taking  to 
pieces  of  the  judgment  roll,  based  upon  an  invalid  judgment, 
and  offering  in  evidence  a  portion  of  it  at  a  time,  cannot  be 
of  much  advantage  to  a  person  making  such  an  offer.  The 
respondent  proved  that  at  the  time  of  the  conversion  of  the 
property  by  the  appellant  she  was  the  owner  and  in  the  pos- 
session of  such  property;  that  W.  J.  Palmer  was  her  husband, 
and  that  he  had  not  been  on  the  ranch  since  May,  1884.  This 
was  sufficient  possession  and  ownership  to  enable  her  to  sue 
and  recover  the  value  of  the  property  from  a  wrong-doer. 
In  Palmer  v.  Murray,  6  Mont.  125,  this  court  decided  that  a 
married  woman  may  protect  her  property  from  a  mere  wrong- 
doer even  if  she  had  not  filed  her  separate  list,  and  in  this 
case,  when  before  this  court  the  last  time,  it  was  decided: 
"  It  is  no  concern  of  theirs  who  owns  the  property,  for,  unless 
they  have  valid  judgments  to  support  their  executions,  they 
cannot  deprive  the  plaintiff  of  her  possession."  (8  Mont. 
196.)  And  in  the  case  of  Palmer  y.  McMaater,  6  Mont.  169, 
speaking  of  this  same  respondent,  the  court  held  that  ^'a  mar- 
ried woman  who  has  been  deserted  and  abandoned  by  her  hus- 
band should  be  treated  as  a  femine  sole,  and  may  sue  and  be 
sued  alone.'* 

Blake,  C.  J.  —  This  is  the  second  appeal  which  has  been 
before  the  court.  The  facts  which  are  recited  in  the  reports 
(8  Mont.  186)  will  not  be  repeated  in  this  opinion.     At  the 
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trial  the  jury  returned  a  verdict  for  the  sum  of  $2,068,  and 
judgment  was  entered  for  the  respondent  for  this  amount.  The 
motion  of  the  appellant  for  a  new  trial  was  overruled. 

We  have  deliberated  upon  all  the  questions  which  have  been 
presented  for  adjustment,  and  arrived  at  the  conclusion  that  iht 
instructions  were  conflicting  and  misleading.  As  there  most 
be  a  new  trial  of  the  case,  we  will  review  all  the  questions 
which  must  be  determined  at  that  time  in  the  court  below.  The 
executions  which  are  mentioned  in  the  report  of  the  case,  supra, 
were  offered  in  evidence  by  the  appellant.  They  were  regular 
upon  their  face,  and  one  of  them  stated  that  James  M.  Bailey 
recovered,  April  22,  1884,  in  the  District  Court,  a  judgment 
against  William  J.  Palmer,  for  the  sum  of  $645  damages,  and 
$277.30  costs.     The  sheriff  made  this  return  thereon  : — 

^'I  do  hereby  certify  that  I  received  the  annexed  execution 
on  the  twenty-third  day  of  April,  A.  D.  1884,  and  executed 
same  by  levying  upon  and  selling  on  the  third  day  of  Afay, 
A.  D.  1884,  the  following  described  proi)erty,  to  wit  (descrip- 
tion of  property  in  controversy),  exhibit: — 

Amount  of  judgment $922  30 

Accruing  costs • • 33  14 

$955  44 

Amount  received  from  sale 907  00 

To  deficiency $  48  44'* 

The  bill  of  exceptions  states  that  this  evidence  was  excluded 
by  the  court,  "  for  the  reason  that  defendant  did  not  offer  to 
prove  any  valid  judgment  upon  which  said  execution  was  issued, 
and  without  such  judgment  defendant  could  not  justify.'^  Upon 
the  first  appeal,  it  was  held  that  the  judgments,  which  were 
entered  in  favor  of  said  Bailey  and  Albert  Kleinschmidt,  and 
against  the  said  W.  J.  Palmer,  and  for  the  enfoix)ement  of  which 
said  executions  were  issued,  "  were  void  and  of  no  effect'*  (8 
Mont.  194.)  Under  the  decisions  of  this  court,  the  ruling  com- 
plained of  was  correct  {Ford  v.  MoMasUr,  6  Mont.  240; 
Maroum  v.  Chleman,  8  Mont.  196.) 

It  also  appears  in  the  transcript  that  *^the  defendant  asked 
leave  to  amend  his  answer,  setting  up  more  fully  the  indebted- 
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ness  on  which  James  M.  Bailey  and  Kleinschmidt  &  Co.  insti- 
tuted the  suits  in  which  the  attachments  were  issued  against 
said  W.  J.  Palmer,  in  which  said  property  was  taken  by  defend- 
ant, and  the  complaint,  affidavit,  and  undertaking  for  attach- 
ment therein,  and  the  attachment  issued  in  said  actions  as  a 
justification  to  him  for  taking  said  property."  The  court 
refused  to  allow  this  amendment  to  be  made,  and  would  not 
permit  the  testimony  tending  to  prove  the  averments  thereof  to 
be  introduced. 

The  writs  of  attachment  in  the  actions  referred  to  were  issued 
to  authorize  the  officer  to  levy  upon  and  hold  said  property  as 
a  security  for  the  satisfaction  of  any  judgment  which  might  be 
recovered  by  the  plaintiffs.  When  the  sheriff  sold  and  deliv- 
ered the  same  under  the  foregoing  execution,  and  accounted  for 
the  proceeds  thereof,  the  possession  and  lien  which  were  acquired 
by  virtue  of  the  proceedings  in  attachment  were  lost.  This 
property  was  disposed  of  without  any  valid  process,  and  under 
those  conditions  the  officer  is  deemed  a  trespasser  ab  initio.  The 
writs  of  attachment  in  the  actions  pending  against  W.  J.  Palmer 
possess  no  vitality.  In  Ross  v.  Philbriok,  39  Me.  29,  this  state- 
ment appears  in  the  facts :  ^^  The  counsel  for  defendant  requested 
the  court  to  instruct  the  jury  that,  as  the  property  sued  for  was 
lawfully  attached  by  Burnham,  and  that  suit  still  pending  in 
court,  the  plaintiff  can  maintain  no  action  to  recover  the  value 
of  that  property  while  so  pending,  on  account  of  defendant's 
having  sold  the  same,  although  the  sale  was  not  conformable  to 
the  statute."  The  court  by  Mr.  Justice  Cutting  said :  "  Here, 
then,  was  an  abuse  of  authority,  and  the  defendant,  according 

to  the  rule,  was  a  trespasser  ab  initio But  it  is  contended 

that  so  long  as  the  process,  upon  which  the  property  in  contro- 
versy was  attached,  is  pending  in  court,  the  plaintiff  cannot  sus- 
tain this  action An  officer  who  has  been  guilty  of  a 

trespass  from  the  beginning  cannot  invoke  to  his  aid  the  process 
which  he  has  abused;  he  places  himself  in  the  same  situation  he 
would  have  occupied  had  he  seized  the  property  without  any 
process,  and  taken  it  from  the  owner's  possession ;  and  what 
consequence  is  it  to  the  officer  or  the  attaching  creditor  that  the 
suit  is  pending,  when  the  attachment  is  dissolved,  and  can  no 
longer  be  made  available  to  satisfy  a  subsequent  execution?^ 
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Prake  on  Attachment  [6th  ed.],  §  291;  Zschocke  v.  People,  62 
111.  127.)  There  was  no  error  in  the  action  of  the  court  upon 
the  amend menty  which  was  proposed  to  the  answer^  or  the  evi- 
dence thereunder. 

The  testimony  of  the  respondent  was  direct  and  positive  that 
she  owned  the  property  in  controversy,  and  that  the  horses  were 
at  her  place  on  Warm  Springs  Creek  when  the  sheriff  sold  them. 
She  was  not  cross-examined.  Two  witnesses  testified  in  effect 
that  the  horses  were  '^  with  Mrs.  Palmer  on  her  ranch''  and  in 
her  custody.  This  evidence  was  uncontradicted,  and  admitted 
without  any  objection  or  exception  upon  the  part  of  the  appel- 
lant. The  issue  of  ownership  could  not  arise  upon  this  trial 
because  this  court  laid  down  the  law  of  the  case  and  said :  ''It 
is  no  concern  of  theirs  (the  creditors)  who  owns  the  property; 
for,  unless  they  have  valid  judgments  to  support  their  execu- 
tions, they  cannot  deprive  the  plaintiff  of  her  possession.*'  (8 
Mont.  195.)  The  appellant  made  several  offers  to  prove  matters 
relating  to  the  question  of  actual  possession  at  the  time  of  the 
alleged  conversion.  When  they  are  examined,  it  is  evident  that 
the  rules  which  govern  this  practice  have  not  been  followed. 
In  CJiamberlin  v.  Vanoef  51  Cal.  75,  the  court  said :  "But  when 
counsel  make  an  'offer'  of  evidence  it  must  appear  that  the  facts 
offered  to  be  proven,  in  connection  with  facts  as  to  which  evi- 
dence has  already  been  taken,  are  relevant;  otherwise  the  court 
is  justified  in  sustaining  an  objection  to  the  offer.  The  offer 
must  be  complete  in  itself,  and  must  not  omit  facts,  without 
which  the  facts  offered  are  not  relevant."  {Smith  v.  East  Branch 
M.  Co.  54  Cal.  164 ;  Schroeder  v.  Schmidt,  74  Cal.  459.)  For  an 
illustration  of  tliese  views,  we  will  refer  to  the  transcript  which 
says:  "The  defendant  offered  in  evidence  the  depositions  of 
John  Cartin  and  Albert  Mead  .  •  •  .  for  the  purpose  of  prov- 
ing, and  by  which  testimony  he  would  be  able  to  prove,  that  the 
property  set  out  in  plaintiff's  complaint  was  not  the  property  of 
plaintiff,  and  that  she  did  not  own  the  same,  and  was  not  in 
the  possession  thereof."  This  offer  does  not  embrace  one  specific 
fact,  and  the  court  was  required  to  ignore  it  upon  the  ground  of 
vagueness.  The  depositions  are  not  in  the  record,  but  the  ap- 
pellant did  not  designate  the  portions  of  the  testimony  which 
he  wished  to  introduce.    This  right  to  show  that  tlie  respondent 


1891.]  Palmer  v.  McMaster.  397 

did  not  enjoy  the  possession  of  the  property  at  the  time  com- 
plained of  was  not  denied  by  the  court,  but  his  offers  of  proof 
thereon  were  ambiguous  and  fatally  defective. 

The  first  instruction  covered  the  issue  concerning  the  value 
of  the  property,  and  the  following  is  a  part  thereof:  "You  are 
instructed  that  the  only  question  for  you  to  consider  in  this  case 
is  the  value  of  the  animals  mentioned  in  the  complaint.  You 
are  the  sole  judges  of  such  value,  which  must  be  arrived  at  by 
you  from  the  evidence  given  by  the  witnesses.  It  is  admitted 
by  the  defendant  in  his  answer  that  the  value  of  such  animals 
was  at  the  time  of  their  conversion  $907,  and  the  plaintiff 
is  entitled  to  recover  such  sum,  not  less  than  $907,  and  not 
more  than  $2,100,  as  you  may  think  her  entitled  to  under  the 
evidence." 

The  fifth  instruction  is  as  follows:-  "The  jury  are  instructed 
that  before  the  plaintiff  in  this  case  can  recover,  she  must  prove 
that  at  the  time  said  property  described  in  the  complaint  herein 
was  taken  and  levied  upon  by  the  defendant,  James  B.  Mo- 
Master,  she  was  in  possession  thereof,  and  that  said  property 
was  taken  from  her;  but  if  the  plaintiff  has  failed  to  prove  that 
at  the  time  defendant  took  said  property  she  was  not  the  owner 
of  it,  or  in  the  possession  thereof^  then  the  jury  should  find  for 
the  defendant,'^ 

The  jury  were  instructed  that  the  sole  question  for  their  con- 
sideration related  to  the  value  of  the  property,  and  that  the 
plaintiff  was  entitled  to  recover  a  sum,  which  could  not  be  less 
than  $907  nor  more  than  $2,100.  The  jury  were  also  told 
that  there  were  other  issues  to  be  determined,  and  that  the 
plaintiff  must  prove  that,  at  a  certain  time,  she  was  in  the 
possession  of  the  property,  and  that  the  same  was  taken  from 
her.  The  instructions  were  given  upon  material  points  and 
were  conflicting. 

It  has  been  observed  that  the  testimony  of  the  respondent 
upon  the  issue  of  possession  was  not  rebutted  by  the  appellant; 
but  the  court  should  not  have  assumed  in  its  charge  that  the 
facts  were  proven,  which  the  evidence  tended  to  establish.  This 
proposition  was  controverted  by  the  appellant  and  never  con- 
ceded. The  fifth  instruction  was  correct  and  applicable  to  the 
evidence^  and  the  jury  could  not  find  a  verdict  for  the  plaintiff 
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in  any  amount  unless  thej  were  satisfied  that  she  was  in  the  pos- 
aession  of  said  property  when  it  was  converted  by  the  defendant. 
When  this  conclusion  was  reached,  it  was  proper  to  inquire  into 
and  fix  the  value  of  the  horses,  and  the  court  erred  in  instructing 
the  jury  without  any  qualification  that  the  plaintiff  was  right- 
fully entitled  to  recover  a  sum  ranging  between  two  amounts, 
which  were  specified. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed  with  costs,  that  the  order  overruling  the  motion  for  a 
new  trial  be  set  aside,  and  that  the  cause  be  remanded  for  a  new 
trial. 

Habwood,  J.|  concurs. 


FLANDERS,   Respondent,  v.   MURPHY   et  ai^,  Ap- 

PELLANIB. 

Waos  Wobjosb— PfioHtiet^  Pleading. —Under  aeotion  2050,  flfOi  diTisfon  of 
the  Compiled  BUtates,  proYidtng  in  eubsianoe  that  in  all  anignmeiitB  bj  in- 
solTents  to  trustees  or  assignees  the  wages  of  employees  for  eerTiocfl  rendered 
within  sixty  days  immediately  previoos  to  such  assignment  to  the  extent  of  two 
hundred  dollars  are  preferred  claims,  it  is  no  objection  to  a  complaint  in  an 
action  by  a  laborer  to  enforce  his  claim  that  it  aUeges  aa  aasignment  to  a 
creditor  direct]/  for  hia  aole  benefit  and  not  aa  a  tmatee  or  for  the  beaefit  of 
ondikink 

Ajppealfrom  Fifth  Judicial  Didridy  J^erson  OounJty. 

Defendants'  demurrer  was  overruled  by  GALBRArrH,  J. 

Statement  of  the  case  hy  the  judge  delivering  the  opinion. 

This  action  was  brought  for  the  purpose  of  obtaining  relief 
under  the  provision  of  chapter  121  of  the  Greneral  Laws,  the 
act  for  the  protection  of  wage  workers,  the  first  section  of 
which  is  as  follows:  ^^Sec.  2050.  That  in  all  assignments  of 
property  made  by  any  person,  association,  corporation,  co- 
partnership, chartered  company,  or  corporation,  to  trustees  or 
assignees  on  account  of  inability  of  assignor  at  the  time  of  the 
assignment  to  pay  his  or  their  debts,  or  in  proceedings  in  in- 
solvency tlie  wages  of  miners,  mechanics^  salesmen,  servants, 
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clerks,  or  laborers  employed  by  such  assignor  for  services  ren- 
dered within  sixty  days  immediately  previous  to  such  assign- 
ment, not  to  exceed  $200  for  each  person,  are  preferred  claims, 
and  must  be  paid  by  such  trustees  or  assignees  before  any  other 
creditor  or  creditors  of  such  assignor." 

The  complaint  sets  forth  the  following  facts:  Plaintiff  is 
a  laborer.  On  March  3,  1890,  one  Johnston  owed  plaintiff 
(92.85  for  labor  performed  within  40  days  of  said  date.  That 
on  March  3, 1890,  defendants  sued  Johnston  for  $1,609.85,  and 
npon  a  writ  of  attachment  in  said  suit,  the  sheriff  of  the 
county  levied  upon  all  the  goods  and  chattels  of  Johnston.  On 
March  6,  1890,  defendants  herein,  plaintiffs  therein,  took  a  bill 
of  sale  of  all  Johnston's  said  property  to  secure  their  said  claim 
of  $1,609.85,  for  which  amount  they  had  commenced  said 
action.  At  the  time  of  receiving  said  bill  of  sale  the  defend- 
ants herein  dismissed  the  suit  against  Johnston.  That  the 
goods  so  assigned  were  of  the  value  of  $2,220.  On  March  8, 
1890,  plaintiff  served  upon  Johnston  and  defendants  an  aiB- 
davit,  setting  forth  the  fact  and  the  nature  of  the  indebtedness 
of  Johnston  to  plaintiff.  That  at  all  the  times  mentioned  John- 
ston was  insolvent  and  unable  to  pay  his  debts.  That  John- 
ston or  defendants  have  not  paid  plaintiff  any  of  said  sum. 
Plaintiff  demands  judgment  for  $92.85,  interest  and  costs,  and 
for  such  other  and  further  relief  as  to  the  court  may  seem  just 
and  equitable. 

A  demurrer  was  filed  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled.  No  further  appearance  was  made 
by  the  defendants,  and  judgment  was  entered  for  plaintiff  on 
his  application.  It  appears  from  the  judgment  that  it  was 
adjudged  and  decreed  as  follows:  That  plaintiff's  claim  of 
$92.85  be  paid  by  the  defendants  out  of  the  chattels,  etc.,  ob- 
tained by  defendants  from  Johnston,  with  interest  since  April 
1,  1890,  and  it  appearing  that  there  is  sufficient  property  there- 
for, it  is  adjudged  that  plaintiff  have  judgment  for  his  claim, 
etc.,  against  defendants. 

Covoan  &  Parker^  for  Appellants. 

W.  L.  Hay,  and  TTumas  Joyea,  for  IKespondent 
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Db  Witt,  J. — We  readily  arrive  at  a  conclasion  in  this  case 
by  comparing  the  allegations  of  the  complaint  with  the  pro- 
visions of  the  statute.  Plaintiff  was  a  laborer,  having  per- 
formed a  service  of  less  than  |200  in  value,  within  60  days 
immediately  previous  to  the  transfer  of  property  by  Johnston 
to  defendants.  Johnston  was  insolvent  and  unable  to  pay  his 
debts.  It  was  for  this  reason,  as  we  believe  it  appears  from 
the  complaint,  that  he  transferred  his  property  to  the  defend- 
ants. He  was  indebted;  he  did  not  pay;  he  could  not  pay. 
His  property  was  attached  for  debt;  and  when  this  occurred, 
he  made  the  transfer  to  the  defendants.  No  other  reason  for 
the  transfer  appears,  and  we  are  of  opinion  that  the  common 
understanding  of  language,  as  used  in  this  complaint,  makes  it 
certain  that  Johnston  transferred  his  property  by  reason  of  hia 
inability  to  pay  his  debts.  So  far,  the  complaint  seems  to  state 
a  cause  of  action  under  the  statute.  But  defendants  object  that 
the  transfer  was  not  to  the  defendants  as  trustees,  or  for  the 
benefit  of  creditors,  but  was  in  payment  of  a  debt  due  from 
Johnston  to  defendants.  Surely  the  defendants  were  assignees 
of  Johnston,  and  equally  certain  is  it  that  the  assignment  was 
made  for  their  benefit  as  creditors.  To  say  that  the  wage- 
workers  law  should  not  operate,  because  the  assignment  is  made 
to  a  creditor  directly,  and  for  his  sole  benefit,  instead  of  being 
made  to  a  third  disinterested  person,  and  for  the  benefit  of  more 
than  one  creditor,  would  be  to  fritter  away  the  law  in  unsub- 
stantial verbal  criticism. 

We  are  of  opinion  that  the  demurrer  was  properly  overruled. 
No  further  appearance  being  made  by  defendants,  the  form  and 
substance  of  the  judgment  was  such  as  should  have  been  entered 
under  the  statute,  and  the  facts  before  the  court.  The  judg- 
ment is  affirmed. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 
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STATE  EX  eel.  MUKPHT,  Public  Administrator, 
V.  JUDGE  OP  SECOND  JUDICIAL  DISTRICT 
COURT. 

OmsaionAm^ District  Judge.  ^VndeT  the  statntes  of  thig  State  (§}  661,  582,  Oode 
GiT.  Proo.)i  npon  an  application  to  review  the  action  of  a  district  judge,  this 
court  is  limited  in  its  inquiry  to  the  questions  as  to  whether  the  application  is 
properly  made,  and„if  so,  whether  the  district  judge  exceeded  his  jurisdiction. 

ADJasisTTRiLTOBa -^AppointmitnL^  "Where  the  district  judge  has  exercised  the  dis- 
cretion giyen  by  section  95,  second  diyision  of  the  Compiled  Statutes,  proyiding 
that  in  certain  cases  he  may  appoint  a  special  administrator,  or  direct  the  public 
administrator  to  take  charge  of  the  estate,  and  has  appointed  a  special  adminis- 
trator, the  public  administrator,  in  the  absence  of  an  abuse  of  discretion,  can- 
not complain  of  the  appointment ;  and  where  such  judicial  discretion  has  been 
once  exercised  as  to  him,  he  is  thereby  removed  from  the  list  of  persons  entitled 
to  appointment  nnder  the  provisions  of  section  55,  second  division  of  the  Com« 
piled  StatnteB. 

Original  proceeding.     Application  for  writ  of  certiorari. 

Statement  of  the  cafle  by  Mr.  Justice  De  Witt. 

James  W.  Murphy,  upon  a  writ  of  certiorari,  asks  this  court 
to  review  the  action  of  the  District  Court,  in  appointing  James 
A.  Talbot  as  special  administrator  of  the  estate  of  Andrew  J. 
Davis,  deceased,  and  not  appointing  the  relator. 

The  facts  material  to  the  inquiry,  and  the  statutes  necessary 
to  be  construed,  are  as  follows:  Andrew  J.  Davis  died  in  the 
county  of  Silver  Bow,  March  11,  1890,  leaving  a  large  estate 
and  a  large  number  of  heirs.  Afterwards,  John  A.  Davis,  a 
brother  of  deceased,  was  appointed  by  the  court  having  juris- 
diction administrator  of  the  estate,  as  that  of  an  intestate.  An 
appeal  was  taken  from  that  appointment,  and  on  the  twenty- 
fourth  day  of  July,  1890,  that  appeal  was  pending  in  the 
Supreme  Court.  On  that  day,  July  24,  1890,  said  John  A. 
Davis  filed  in  the  District  Court  his  petition  for  the  probate  of 
an  instrument,  purporting  to  be  a  will  of  said  Andrew  J.  Davis, 
and  for  the  appointment  of  himself  as  administrator  with  the 
will  annexed.  Objections  were  filed  by  some  of  the  heirs  to  the 
probate  of  the  alleged  wilL  On  August  9,  1890,  the  appeal  to 
the  Supreme  Court  above  mentioned  had  not  been  determined, 
and  the  petition  for  the  probate  of  the  alleged  will  had  not  been 
heard  in  the  District  Court.  On  the  last-mentioned  day,  the 
Vol.  X.— 26. 
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said  John  A.  Davis  filed  in  the  District  Court  his  petition  to 
be  appointed  special  administrator  of  said  estate.  The  petition 
set  forth  the  above-recited  facts,  and,  in  addition,  that  the  hear- 
ing of  the  petition  for  the  probate  of  the  alleged  will  had  been 
set  for  August  23,  1890;  that  four  parties  had  filed  objections 
to  the  probate,  alleging  that  the  same  was  not  the  will  of  said 
Andrew  J.  Davis;  that  it  was  evident  that  much  time  most 
elapse  before  the  question  of  the  probate  of  the  alleged  will 
could  be  determined,  and  that  thereby  there  would  be  delay  in 
granting  letters  of  administration;  that  there  was  then  no  one 
authorized  to  take  charge  of  the  property  of  the  estate,  or  attend 
to  its  business;  that  petitioner  was  the  brother  of  deceased,  and 
residuary  legatee  in  said  will.  On  the  same  day,  August  9, 
1890,  James  W.  Murphy  filed  his  petition  for  appointment  as 
special  administrator.  He  set  forth  that  he  was  public  adminis- 
trator of  Silver  Bow  County,  and  also,  in  effect^  the  facts  above 
recited;  that  the  estate  would  be  wasted  and  scattered^  and 
prayed  that  he  might  be  appointed  special  administrator. 

The  District  Court  acted  upon  these  petitions  on  August  12, 
1890.  Prior  to  said  day  no  written  objections  had  been  filal 
by  either  petitioner  against  the  appointment  of  the  other,  except 
as  his  own  petition  might  be  construed  as  an  objection  to  the 
appointment  of  the  other  applicant.  On  said  last-named  day 
the  District  Court  made  an  order,  lu  which  it  reviewed  the 
facts,  and  concluded  that  the  court  having  considered  said  peti- 
tions, and  all  matters  alleged  therein,  and  being  advised  in  the 
premises,  and  finding  that  it  is  necessary  that  a  special  adminis- 
trator of  said  estate  should  be  appointed,  and  finding  it  to  be 
to  the  best  interests  of  the  estate  that  neither  of  said  petitioners 
should  be  appointed  special  administrator,  denied  each  of  their 
applications,  and  upon  its  own  motion  ordered  that  James  A. 
Talbot,  a  suitable  and  competent  person,  and  a  resident  of 
Silver  Bow  County,  Montana,  be,  and  is  hereby  appointed 
special  administrator,  with  powers,  etc.,  and  that  letters  shall 
issue  to  him,  upon  his  giving  bonds  in  the  sum  of  three  million 
dollars.  In  pursuance  to  said  order,  letters  issued  to  said  Tal- 
bot on  August  18,  1890.  Such  appear  to  be  the  facts  upon  the 
return  of  the  writ  of  certiorari,  issued  on  the  application  of  said 
Murphy  from  this  court  October  24,  1890. 
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The  statutes  of  the  State  interesting  to  this  inquiry  are  as 
follows:  "Sec.  821.  There  shall  be  elected  in  each  county  in 
the  State  one  public  administrator,  whose  term  of  office  shall 
begin,  ....  and  who  shall  hold  his  oflSce  for  two  years, 
.  .  .  ."  (Gen.  Laws,  p.  863.)  "Sec.  338.  Every  public  ad- 
ministrator, duly  elected  and  qualified,  must  take  charge  of  the 
estates  of  persons  dying  within  his  county,  as  follows:  ^^ First, 
Of  the  estates  of  decedents  for  which  no  administrators  are 
a|)pointed,  and  which,  in  consequence  thereof,  are  being  wasted, 
nncared  for,  or  lost.  Second.  Of  the  estates  of  decedents  who 
leave  no  known  heirs,  or  are  strangers.  Third.  Of  estates 
ordered  into  his  hands  by  the  Probate  Court.  Fourth.  Of 
estates  upon  which  letters  of  administration  have  been  issued 
to  him  by  the  Probate  Court.''  (Prob.  Prac.  Act,  p.  357.) 
"Sec.  334.  Whenever  a  public  administrator  takes  charge 
of  an  estate,  which  he  is  entitled  to  administer,  without  letters 
of  administration  being  issued,  or  under  order  of  the  court, 
he  must,  with  all  convenient  dispatch,  procure  letters  of  ad- 
ministration thereon,  in  a  like  manner  and  on  like  proceed- 
ings as  letters  of  administration  are  issued  to  other  persons." 
(Prob.  Prac.  Act,  p.  367.)  "Sec.  95.  When  there  is  delay  in 
granting  letters  testamentary  or  of  administration,  from  any 
cause,  or  when  such  letters  are  granted  irregularly,  or  no  suf- 
ficient bond  is  filed  as  required,  or  when  no  application  is  made 
for  such  letters,  or  when  an  administrator  or  executor  dies  or 
18  suspended  or  removed,  the  probate  judge  must  appoint  a 
special  administrator  to  collect  and  take  charge  of  the  estate  of 
the  decedent,  in  whatever  county  or  counties  the  same  may  be 
found,  and  to  exercise  such  powers  as  may  be  necessary  for  the 
preservation  of  the  estate,  or  he  may  direct  the  public  adminis- 
trator of  his  county  to  take  charge  of  the  estate.  Sec.  96.- 
The  appointment  may  be  made  out  of  term  time,  and  without 
notice,  and  must  be  made  by  entry  upon  the  minutes  of  the 
eourt  specifying  the  powers  to  be  exercised  by  the  adminis- 
trator, .  .  •  •  Sec.  97.  In  making  the  appointment  of  a  special 
administrator,  the  probate  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administration,  but 
no  appeal  must  be  allowed  from  the  appointment."  (Last  three 
sections  from  Prob.  Prac.  Act,  p.  296.)    "Sec,  55.     Letters  of 
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administratioQ  on  the  estate  of  a  person  dying  intestate  must  be 
granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned, 
who  are  respectively  entitled  thereto,  in  the  following  order: 
First,  The  surviving  husband  or  wife,  .  .  •  .  Second,  The  chil- 
dren. Third.  The  father  and  mother.  Fourth.  The  brothers. 
Fifth,  The  sisters.  Sixth.  The  grandchildren.  Seventh.  The 
next  of  kin  entitled  to  share  in  the  distribution  of  the  estate 
EiglUli,  The  public  administrator.  Nintli.  The  creditors.  Tenth. 
Any  person  legally  competent."     (Prob.  Prac.  Act,  p.  289.) 

As  to  the  writ  of  certiorari,  the  law  is:  "Sec.  654.  The 
writ  of  certiorari  may  be  denominated  the  writ  of  review.  Sec 
555 The  writ  shall  be  granted  in  all  cases  when  an  in- 
ferior tribunal,  board,  or  officer  exercising  judicial  functions 
has  exceeded  the  jurisdiction  of  such  tribunal,  board,  or  officer, 
and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy.  Sec.  556.  The  application 
shall  be  made  on  affidavit  by  the  party  beueficially  interested ; 
•  •  .  .  Sec.  561.  The  review  upon  this  writ  shall  not  be  ex- 
tended further  than  to  determine  whether  the  inferior  tribunal, 
board,  or  officer  has  regularly  pursued  the  authority  of  such 
tribunal,  board  or  officer.  Sec.  562 When  a  full  re- 
turn has  been  made  the  court  ....  may  thereupon  give  judg- 
ment either  affirming  or  annulling  or  modifying  the  proceedings 
below."     (Ch.  1,  p.  205,  Code  Civ.  Proc.) 

The  statutes  above  cited  were  enacted  by  the  territorial 
legislature.  The  Constitution  of  the  State,  Noveml)er  8,  1889, 
adopted  these  statutes,  and  merged  the  jurisdiction  and  exist- 
ence of  the  Probate  Court  in  the  District  Court,  and  provided 
for  the  change  of  the  word  "probate"  to  "district"  wherever 
it  occurs.  (Sea  xx.  Schedule,  §  4.)  In  the  affidavit  for  the 
writ  of  oefiiorariy  the  applicant  prays  that  this  court  review 
the  said  proceedings  of  the  district  judge,  alleging  that  they 
were  in  excess  of  the  jurisdiction  of  that  court.  The  action  of 
this  court  is  limited  to  annulling  or  affirming  the  proceedings 
of  the  district  judge,  so  far  as  they  come  before  us. 

E.  D.  Weed,  and  John  McDonald,  for  Petitioner. 

M,  Kirkpatrick,  John  F.  Forbis,  and  W.  W.  Dixon,  for  Ee- 
spondent. 
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De  Witt,  J. —  Much  has  been  brought  into  this  case  in  the 
argument  that  is  not  pertinent  to  the  hearing.  The  applicatioo 
is  for  a  writ  of  certiorari.  The  general  principles  of  law  ap- 
plicable to  the  invocation  of  this  writ  are  the  same  through- 
out all  the  courts.  But  any  doubts  as  to  the  province  of  the 
writ  in  this  court,  and  any  minor  differences  in  the  views  of 
courts  upon  the  writ  generally,  are  fully  set  at  rest  by  the 
explicit  provisions  of  the  statute  of  this  State.  Under  that 
statute  we  have  only  to  inquire  whether  the  application  is 
properly  before  us,  and  if  so,  whether  the  district  judge  ex- 
ceeded his  jurisdiction. 

Many  interesting  points  are  discussed  by  counsel,  to  which 
we  will  not  advert,  but  will  only  offer  a  construction  of  section 
95,  which  seems  to  us  as  clear  as  it  is  conclusive.  The  public 
administrator,  when  acting  solely  as  such,  is  perhaps  a  public 
officer.  His  powers  and  duties  are  defined,  and  the  estates  of 
which  he  shall  take  charge  are  described.  (Comp.  Stats.  §  821, 
p.  863;  §  333,  p.  357.)  When  there  is  a  delay  in  appointing 
an  administrator,  the  district  judge,  for  the  temporary  protec- 
tion of  the  estate,  may  do  one  of  two  things  (§  95) :  (1)  He 
may  direct  the  public  administrator  to  take  charge  of  the  estate, 
or  (2)  if  he  does  not  so  direct  he  must  appoint  a  special  admin- 
istrator. There  seems  to  be  no  ambiguity  in  this  provision. 
A  discretion  is  given  to  the  district  judge  to  adopt  one  of  two 
courses. 

In  the  case  at  bar  the  judge  exercised  this  discretion,  and 
exercised  it  by  not  directing  the  public  administrator  to  take 
charge  of  the  estate.  The  judge  took  the  other  alternative  of 
the  statute,  and  proceeded  to  the  appointment  of  a  special  ad- 
ministrator. He  thereby  did  something  wholly  inconsistent 
with  directing  the  public  administrator  to  take  charge  of  the 
estate,  and  thereby  as  well  passed  upon  and  decided  the  ques- 
tion of  directing  the  public  administrator  to  take  charge,  and 
decides  it  adversely  to  such  taking  charge  by  tlie  public  ad- 
ministrator. This  was  an  act  of  judicial  discretion,  of  which 
DO  abuse  is  shown,  and  of  which  the  public  administrator  can- 
not complain. 

Having  passed  and  settled  this  matter,  and  proceeding  to  the 
other  alternative  allowed  the  judge,  under  section  95^  viz.,  the 
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appointment  of  a  special  administrator,  which  the  judge  oould 
do  without  notice  to  any  one,  and  out  of  term  time  (§  96),  the 
judge  finds  that  section  97  provides  that  preference  must  be 
given  in  such  appointment  to  the  persons  entitled  to  general 
administratorship^  in  the  order  named  in  section  55.  In  tliat 
order,  the  public  administrator  appears  as  eighth.  But  the  law 
has  already  provided  in  the  other  alternative  in  section  95  that 
the  public  administrator,  as  to  temporary  care  of  the  estate, 
stands  ahead  of  all  classes  of  persons  named  in  section  55,  if  the 
judge  chooses  to  put  the  estate  into  his  hands.  A  special  pro- 
vision is  thus  made  for  putting  the  public  administrator  in 
charge,  a  special  provision  which  takes  him  out  of  the  general 
classes  of  administrators.  If  it  is  the  judgment  of  the  judge 
that  the  public  administrator  should  take  the  estate,  the  judge 
may  so  direct,  to  the  exclusion  of  all  claimants  to  special  letters. 
Now,  when  the  judge  passes  the  public  admiuistrator,  and  prac- 
tically says,  I  will  not  appoint  him,  as  I  may,  and  determine 
to  proceed  under  the  other  alternative  of  section  95,  and  appoint 
a  special  administrator,  then,  in  making  his  selection  from  the 
classes  of  persons  named  in  section  55,  must  he  again  adjudicate 
upon  the  claims  of  the  public  administrator,  a  question  which 
he  has  already  decided  under  an  ampler  provision  of  the  law 
allowing  him  to  give  to  him  the  estate;  must  he  again  say 
whether  or  not  he  will  give  him  charge  of  the  estate,  when  he 
has  already  settled  the  matter  in  the  exercise  of  his  discretion, 
and  said  he  would  not  do  so?  We  think  not.  The  judge  had 
the  amplest  and  largest  powers  to  direct  the  estate  into  the 
hands  of  the  public  administrator,  to  the  exclusion  of  every 
one.  He  did  not  exercise  that  power.  It  cannot  be  said  that 
the  judge  having  deliberately  ignored  the  public  administrator, 
when  he  had  full  power  to  recognize  him,  be  must  again  con- 
sider his  claim,  when  proceeding  under  the  other  alternative  of 
the  statute.  This  would  be  equivalent  to  holding  that  the  judge 
may,  if  he  chooses,  make  the  public  administrator  the  temporary 
custodian  of  the  estate ;  but  if  he  does  not  do  so,  as  he  mayj 
tlien,  in  appointing  a  special  administrator,  he  must,  under  cer- 
tain conditions,  do  the  very  thing  which  the  other  provision  of 
the  law  says  he  rnay  do,  and  which  in  his  discretion  hh  has  decided 
not  to  do.     We  cannot  agree  to  any  such  construction  of  the  stat- 
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ute.  It  would  be  a  strain  upon  language  approaching  the  point 
of  fracture.  The  correct  view  of  sections  96,  97,  and  55  is, 
that  the  public  administrator  is  not  in  the  list  of  candidates  for 
special  administratorship,  for  the  reason  that  his  claims  for 
temporary  custodianship  of  the  estate  are  provided  for  in  an- 
other separate  portion  of  the  section,  by  which  he  is  placed  first 
in  choice,  if  the  judge  desires  him  to  take  charge. 

Our  interpretation  of  these  laws  is,  that  when  there  is  delay 
in  the  appointment  of  an  administrator,  the  judge  may  direct 
the  public  administrator  to  take  charge  of  the  estate.  If  he  does 
not  do  so,  which  he  need  not,  then  the  public  administrator  is 
disposed  of  in  the  premises,  and  the  judge  must  go  on  to  appoint 
a  special  administrator  from  the  classes  of  persons  named  in  sec- 
tion 55  other  than  the  public  administrator.  Now  the  public 
administrator  invokes  the  writ  of  certiorari  on  the  ground  that 
the  district  judge  exceeded  his  jurisdiction. 

Under  our  construction  of  the  statutes,  we  are  of  the  opinion 
that  the  district  judge,  as  far  as  the  relator  is  concerned  in  the 
proceedings,  did  not  exceed  his  jurisdiction;  and  the  writ  is 
therefore  dismissed. 

BuLELE,  C.  J.,  and  Harwood,  J.,  concur. 


STATE,  Respondent,  t>.  FRY,  Appellant. 

Gbdonal  Fbaotioe^  Motion  for  new  trial — Motion  hook. — A  notice  of  intention 
to  move  for  a  new  trial  wliich  is  entered  in  the  motion  book,  and  which  recites 
that  the  defendant  will,  as  soon  aa  the  transcript  of  the  evidence  is  made,  move 
the  court  for  a  new  trial  upon  the  grounds  to  be  set  forth  in  the  motion,  is  in- 
sufficient under  sections  855  and  856  of  the  Criminal  Practice  Act,  which  re- 
quires the  filing  of  A  written  notice  within  a  specified  time,  and  that  the  notice 
of  motion  must  state  particularly  the  error  relied  upon. 

Bams  — New  trial— Motion  book» -^The  provisions  of  section  483  of  the  Code  of 
Civil  Procedure,  providing  for  the  entry  of  notices  of  motions  made  during 
term  time  in  a  motion,  book,  are  inapplicable  to  any  of  the  proceedings  relating 
to  new  trials. 

Appeal  from  Third  Judicial  Didridf  Deer  Lodge  Ocmnty. 
Defendant's  motion  for  a  new  trial  was  denied  bj  Duhfee,  J. 
John  H.  Duffyy  for  Appellant 
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Henri  J.  Baskett,  Attorney-General,  for  Respondent 

Blake,  C.  J. — The  appellant  lyas  convicted,  September  19, 
1890,  of  the  crime  of  robbery,  and  judgment  was  pronounced 
October  19,  1890. 

The  following  notice  was  made  and  entered  September  19, 
1890,  in  the  motion  book  of  the  court  below: — 

"To  W.  S.  Shaw,  County  Attorney:  You  will  hereby  take 
notice  that  the  above-named  defendant  will,  as  soon  as  the  tran- 
script of  the  evidence  in  the  above  case  is  made,  move  the  court 
for  a  new  trial  of  the  above  cause,  upon  the  grounds  to  be  set 
forth  in  said  motion. 

"J.  H.  Duffy,  Att'y  for  Defendant 

"Dated  Sept.  19,  1890. 

"Service  of  above  notice  admitted  and  copy  waived. 

"W.  S.  SuAW,  County  Attorney. 
"Sept.  19,  1890.'* 

The  appellant  did  not  file  an  affidavit  or  make  a  statement 
of  facts  which  called  for  a  s|)ecial  order  of  the  court,  or  apply 
for  further  time  for  the  preparation  of  any  papers.  The  record 
is  silent  upon  this  matter,  and  we  can  presume  in  the  absence 
of  anything  to  the  contrary  that  "  the  transcript  of  the  evidence*' 
was  furnished  as  soon  as  it  was  demanded.  We  cannot  discover 
any  good  cause  for  the  conduct  of  counsel  in  departing  from 
the  procedure  which  governs  and  defines  the  rights  of  parties, 
who  have  been  convicted  of  an  ofiense  against  the  laws  of  the 
State.  The  motion  for  a  new  trial,  which  was  served  and  filed 
October  1,  1890,  specified  every  error  that  was  relied  on  by  the 
appellant.  This  motion  was  overruled  by  the  court  on  the 
"ground  that  no  notice  had  been  served."  No  brief  has  been 
filed  by  the  appellant. 

The  Criminal  Practice  Act  provides  as  follows :  "The  appli- 
cation for  a  new  trial  shall  be  made  upon  motion,  and,  if  based 
upon  any  of  the  grounds  mentioned  in  the  finst  four  subdi- 
visions of  the  preceding  section,  written  notice  of  such  motion 
must  be  filed  within  thirty  days  after  the  discovery  of  the  facts 
upon  which  the  party  relies  in  support  of  his  motion;  in  all 
other  cases  notice  of  motion  must  be  filed  within  ten  days  after 
the  rendition  of  the  verdict."     (§  355.)     "  Applications  for  a 
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new  trial y  if  made  for  any  of  the  causes  mentioned  in  the  first 
four  subdivisions  of  section  364  of  this  division^  shall  be  based 
upon  affidavits,  which  must  be  filed  at  the  same  time  as  the 
notice  of  motion,  or  within  such  further  time  as  may  be  allowed 
by  the  court  or  judge;  in  all  other  cases  the  application  must 
be  made  •  •  •  •  and  the  notice  of  motion  must  state  particu- 
larly the  error  upon  which  the  party  making  the  application 
relies/'    (§356.) 

There  are  seven  subdivisions  of  said  section  354  which  state 
the  grounds  for  which  a  new  trial  will  be  granted  in  criminal 
actions.  It  will  be  observed  that  the  notice  of  the  motion  must 
be  filed  within  a  certain  number  of  days,  which  varies  accord- 
ing to  the  causes  on  which  they  are  based.  The  Code  of  Civil 
Procedure  relating  to  motions  contains  this  clause:  "Notice  of 
a  motion  made  in  term  time,  except  those  made  during  the 
progress  of  a  trial,  shall  be  entered  in  a  book  to  be  kept  for 
that  purpose,  and  called  the  ^motion  book';  and  such  motion 
shall  be  for  hearing  after  twenty-four  hours  from  the  time  such 
notice  is  entered  in  the  motion  book.''  (§  483.)  The  Oiminal 
Practice  Act  provides  further:  "An  application  for  a  new  trial 
shall  be  heard  on  the  second  day  after  notice  filed,  or  as  soon  as 
practicable  thereafter."  (§  366.)  The  Code  of  Civil  Procedure 
in  another  chapter  regulates  the  mode  of  obtaining  a  new  trial 
in  civil  cases,  and  requires  the  party  intending  to  move  there- 
for to  file  a  notice  of  his  intention  in  a  certain  form.  (Tit.  8, 
cb.  10.)  The  motion  book  is  not  used  for  any  purpose  in  the 
proceedings  which  are  applicable  to  new  trials,  and  the  appel- 
lant did  not  protect  his  right  to  the  remedy  he  desired  by  the 
record  of  his  notice.  The  service  of  the  same  was  admitted  by 
the  county  attorney. 

The  statutes  have  designated  the  acts  which  are  essential  to 
the  notice  of  the  intention  to  move  for  a  new  trial.  The  court, 
in  Burton  v.  Todd^  68  Cal.  485,  has  said :  "We  conclude,  there- 
fore, (1)  That  as  the  right  to  move  for  a  new  trial  is  statutory, 
it  must  be  pursued  in  the  manner  pointed  out  by  the  statute." 
The  appellant  could  not  lawfully  embody  in  his  motion  for  a 
new  trial  the  particulars  which  should  be  stated  in  his  notice  of 
intention.  The  appellant  has  not  filed  or  served  a  proper  notice 
of  his  intention  to  move  for  a  new  trial,  and  the  judgment 
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is  affirmed,  and  will  be  executed  as  directed  in  the  court 
below. 

Habwood,  J.,  and  Db  Wrrr,  J,,  ooncar. 


STATE  EX  REL.  HARRINGTON  v.  KENNET,  Auditor. 

CoNnrrcnoNAL  Law — Legislative  a»$ernbly — CompefisoHon  of  manb^n.— The 
first  legialatiTo  aasembly  of  the  State  having  passed  no  laws,  the  second  legis- 
lative assembly  made  an  appropriation  by  law  for  the  payment  of  its  memben 
at  the  same  rate  established  by  the  Oonstitation  ( }  6,  art  ▼.)  as  the  compensation 
for  members  of  the  first  legislatire  assembly.  Said  section  5  also  declares  that 
after  the  first  session  the  compensation  of  the  members  of  the  legislative  as- 
sembly shall  be  as  provided  by  law,  provided,  that  no  legislative  assembly  shall 
fix  its  own  compensation.  Section  8,  article  v.  of  the  Oonstitation  provides  that 
the  salary  of  no  member  shall  be  increased  by  any  law  passed  during  the  term 
for  which  he  is  elected.  Held,  tliat  the  intent  of  the  Oonstitation  being  to  pi«- 
Tent  a  legislative  assembly  from  secaring  extravagant  compensation  by  its  own 
Totes,  the  second  legislative  assembly  did  not  fix  its  own  compensation  within 
the  intent,  spirit,  or  scope  of  such  constitational  provisions,  and  the  appropri- 
ation was  valid. 

Bija— Interpretation  of  Constitution, — The  oonstitation  of  a  State  shonld  be 
liberally  construed  to  determine  the  primary  porpoee  of  any  oonstitational 
enactment. 

Original  proceeding.     Application  for  writ  of  mandate. 

MoOuicheon  &  MoItUirey  for  Relator. 

BlakE;  C.  J. — This  is  an  application  to  the  court  for  a  per* 
emptory  writ  of  mandate,  directing  the  State  auditor  to  audit 
and  settle  a  claim  of  the  relator  for  mileage  and  per  diem  for 
attendance  as  a  member  of  the  House  of  Representatives  of  the 
legislative  assembly  of  the  State.  The  following  facts  appear 
in  the  affidavit,  and  are  admitted  by  the  return :  The  relator 
was  elected  October  1,  1889,  a  member  of  the  House  of  Repre- 
sentatives of  the  State,  and  qualified  and  served  as  such  dur- 
ing the  first  legislative  session ;  that  as  said'  member  he  has 
attended  the  second  session  of  the  legislative  assembly  of  the 
State  since  the  first  Monday  in  January,  1891,  a  period  of  forty 
days ;  that  a  committee  on  mileage  was  appointed  by  said  House, 
which  inquired  into  and  reported  that  the  relator  had  and  will 
have  traveled  388  miles  in  going  to  and  returning  from  the 
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seat  of  government  from  and  to  his  residence,  by  the  usual  route, 
to  attend  the  said  legislative  assembly;  that  said  report  was 
adopted;  that  R.  G.  Humber,  as  the  speaker  pro  tern,  of  said 
House,  issued  the  following  certificate  to  the  relator: — 

*' 31 7.60.  State  op  Montana,  House  op  Eepresen- 

TATiVES,  Helena,  Montana,  Feb.  13, 1891. 
"This  is  to  certify  that  the  State  of  Montana  is  indebted  to 
F.  Harrington  for  40  days'  service  as  member  of  the  House  of 
Representatives  of  the  second  legislative  assembly  of  the  State 
of  Montana,  at  the  compensation  of  $6  per  diemy  and  mileage  of 
388  miles  at  20  cents  per  mile. 

Attest:  "R.  G.  Humber, 

"Chas.  Z.  Pond,  Chief  Clerk.  Speaker  pro  tem.^^ 

The  relator  presented,  February  13,  1891,  the  foregoing  ac- 
count to  the  respondent,  and  requested  him  to  audit  and  settle 
the  same,  and  give  a  certificate  thereof;  but  he  refused  so  to  do, 
in  whole  or  in  part. 

The  second  legislative  assembly,  by  an  act  entitled  "  An  act 
to  appropriate  money  for  the  executive,  legislative,  and  judicial 
departments  for  the  fiscal  year  ending  December  1,  1891,  and 
December  1,  1892,^'  approved  February  18,  1891,  made  an  ap- 
propriation for  the  payment  of  this  claim  of  the  relator  and  his 
colleagues.  The  respondent  says  in  his  return  that  he  refused 
to  draw  a  warrant  on  the  State  treasurer  for  the  payment  of  said 
account,  ^'for  the  reason  that  there  is  no  law  fixing  the  per  diem 
and  mileage  of  members  of  said  second  legislative  assembly.'^ 
This  constitutes  the  sole  inquiry  at  this  time,  and  requires  an 
interpretation  of  the  following  sections  of  the  Constitution: 
''Each  member  of  the  first  legislative  assembly,  as  a  compensa- 
tion for  his  services,  shall  receive  six  dollars  for  each  day's  at- 
tendance, and  twenty  cents  for  each  mile  necessarily  traveled  in 
going  to  and  returning  from  the  seat  of  government  to  his  resi- 
dence by  the  usually  traveled  route,  and  shall  receive  no  other 
compensation,  perquisite,  or  allowance  whatsoever.  No  session 
of  the  legislative  assembly  after  the  first,  which  may  be  ninety 
days,  shall  exceed  sixty  days.  Aft«r  the  first  session,  the  com- 
pensation of  the  members  of  the  legislative  assembly  shall  be  as 
provided  by  law;  provided,  that  no  legislative  assembly  shall 
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fix  its  own  compensation."  (Art  v.  §  5.)  "No  member  of 
either  House  shall,  during  the  term  for  which  he  shall  have 
been  elected,  receive  any  increase  of  salary  or  mileage  under 
any  law  passed  during  such  term."     (Art  v.  §  8.) 

We  think  it  is  evident  that  the  Constitution  fixed  the  com- 
pensation of  the  members  of  the  first  legislative  assembly  of  the 
State,  and  conferred  upon  that  body  the  power  to  enact  appro- 
priate laws  for  the  payment  of  its  successors.  Such  legislation 
can  be  amended  at  any  time,  subject  to  the  restrictions  that  no 
legislative  assembly  can  pass  a  law  which  defines  its  own  com- 
pensation, and  that  members  cannot  receive  an  increase  of  salary 
or  mileage.  It  was  also  contemplated  that  the  first  legislative 
assembly  would  provide  the  statutes  which  were  applicable  to 
these  conditions.  But  it  is  conceded,  and  we  take  judicial 
notice  of  the  fact,  that  that  assembly,  through  causes  which  are 
irrelevant  to  the  discussion,  did  not  discharge  its  functions  by 
the  passage  of  any  laws.  The  second  legislative  assembly  is  in 
session,  and  is  necessarily  enacting  statutes  to  carry  into  effect 
some  provisions  of  the  Constitution,  and  thereby  promote  the 
general  welfare  and  afford  the  relief  which  should  have  been 
granted  by  its  predecessor.  It  is  a  reasonable  presumption  that 
this  omission  or  exigency  in  our  history  could  not  have  been 
anticipated.  It  is  contended  that  the  act,  which  gives  to  the 
members  of  the  present  legislative  assembly  their  compensation 
by  means  of  an  appropriation,  was  passed  through  their  official 
action,  and  is,  consequently,  repugnant  to  the  Constitution  and 
void. 

In  the  consideration  of  the  questions  pertaining  to  this 
controversy,  it  must  be  borne  in  mind  that  we  are  interpreting 
the  charter  of  the  government  of  the  State,  and  weighing  one 
of  the  fundamental  objects  for  which  it  was  framed  and  ratified 
by  the  people.  In  Chmmonw.  v.  Hariman,  17  Pa.  St.  118,  the 
court  held  that  a  State  constitution  must  have  a  liberal  con- 
struction, and  we  must  follow  this  canon  of  interpretation. 
What,  then,  was  the  mischief  which  the  framers  of  the  Consti- 
tution labored  to  guard  against  in  the  section  supra  f  Their 
primary  purpose  was  that  a  legislative  assembly  should  not 
have  the  power  to  secure  by  the  votes  of  its  members  extrava- 
gant compensation  ior  their  services.     For  this  reason^  thej 
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were  deprived  of  the  privilege  of  fixing  their  per  diem  for 
attendance  and  mileage,  and  members  who  held  over  from  a 
session  by  which  either  of  these  items  had  been  increased  could 
not  receive  the  benefit  thereof.  The  act  making  the  appropri- 
ations, mipra^  has  allowed  to  the  members  of  the  second  legisla- 
tive assembly  the  same  compensation  which  is  specified  in  the 
Constitution,  supra.  It  is  proper  to  state  that  the  same  persons 
with  a  single  exception  compose  the  House  of  Representatives 
of  the  first  and  second  legislative  assemblies,  and  that  one  half 
of  the  senators  serve  tlierein.  These  representatives  were  elected 
for  the  "  terra  of  two  years,"  which  has  not  expired.  " One  half 
of  the  senators  elected  to  the  first  legislative  assembly  shall  hold 
office  for  one  year,  and  the  other  half  for  three  years."  (Const, 
art.  v.  §  4.)  While  each  of  these  bodies  must  be  treated  as  a 
separate  organization,  yet  from  a  practical  standpoint,  the  objec- 
tions are  as  strong  and  relevant  against  the  enactment  of  a  statute 
fixing  the  compensation  of  a  legislative  assembly  by  the  members 
of  the  first  assembly,  because  there  is  a  large  majority  (embrac- 
ing all  of  them  excepting  eight),  who  have  a  direct  interest  in  the 
result.  We  have  already  said  that  the  first  legislative  assembly 
did  not  regulate  this  subject.  Fifty-four  members  of  the  House 
of  Representatives  and  nine  senators  of  the  legislative  assembly 
could  not  receive  an  increase  of  salary  or  mileage  under  the 
section  of  the  Constitution  supra,  if  a  law  of  this  nature  had 
been  enacted.  Shall  the  relator  be  compelled  to  wait  until  the 
third  legislative  assembly  meets  about  two  years  from  this  time, 
and  fixes  his  compensation  which  is  now  claimed?  There  is  not 
a  line  of  the  Constitution  which  supports  the  suggestion,  and 
every  clause  relating  to  the  legislative  department  deals  with 
prospective  laws. 

"No  appropriation  of  public  moneys  shall  be  made  for  a 
longer  term  than  two  years."  (Const,  art.  xii.  §  12.)  The  act 
supra,  neither  increased  nor  diminished  the  compensation  of  the 
second  legislative  assembly,  but  contained  the  amounts  which 
bad  been  inserted  in  the  Constitution,  ^and  which  remain  un- 
altered by  any  law. 

Obeying  the  rules  for  the  construction  of  the  Constitution, 
which  have  been  written  by  jurists  from  the  foundation  of  the 
system  of  American  State  governments,  and  weighing  the  pe- 
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culiar  and  exceptional  circumstances  which  attend  this  investi- 
gation, we  must  indulge  "every  possible  presumption  in  favor 
of  the  validity"  of  the  act  supra.  We  cannot  say  that  the 
second  legislative  assembly,  within  the  intent,  spirit,  and  scope 
of  the  Constitution,  has  fixed  its  own  compensation.  We  are 
therefore  of  tlie  opinion  tliat  the  relator  is  entitled  to  the  relief 
which  he  has  prayed  for. 

It  is  ordered  and  adjudged  that  a  peremptory  writ  of  mandate 
be  issued  in  accordance  with  the  prayer  of  the  affidavit  of  the 
relator  herein. 

Harwood,  J.,  and  Be  Witt,  J.,  concur. 


THE  BOARD  OF  COMMISSIONERS  OF  YELLOW- 
STONE  COUNTY,  Appellant,  v.  THE  NORTH- 
ERN PACIFIC  RAILROAD  COMPANY  AND  THE 
BOARD  OF  COMMISSIONERS  OF  CUSTER 
COUNTY,  BY  Interpleader,  Respondents. 

Ikdiah  RESKRVArtoNB— JncZuaion  within  territorial  limits  — Treaty. -^The  Act  of 
CongreHS  of  May  26,  1864,  creating  the  Territory  of  Montana,  excepted  thertr 
from  any  Territory  which,  by  treaty  with  any  Indian  tribee,  waa  not,  without 
the  consent  of  said  tribe,  to  be  incladod  within  the  territorial  limits  or  joiis- 
diction  of  any  State  or  Territory.  The  area  of  the  Grow  Indian  reaenration, 
AS  defined  by  the  treaty  of  May  7, 1868,  was  within  the  boundaries  of  the  Terri- 
tory of  Montana.  Hehi,  that  said  treaty  being  subsequent  to  the  said  Organic 
Act  of  May  26,  1864,  and  being  silent  as  to  the  inclusion  of  the  Crow  re^eiTa- 
tion  within  the  boundaries  of  the  said  Territory,  such  reservation  became  a  part 
of  Montana. 

Saxe^ Counties — Boundaries  —  Statutory  construction, — The  United  States  hxV' 
ing  obtained  by  treaty  with  the  Crow  Indians,  August  22,  1881,  a  portion  of 
their  reservation,  being  a  stri])  of  laud  four  hundred  feet  wide  along  the  south- 
ern bank  of  the  Yellowstone  River,  cede  I  the  same,  July  10, 1882,  to  the  defend- 
ant railroad  company  for  right  of  way  purposes,  which  reservation,  since  the 
division  of  the  Territory  into  counties,  had  been  witliln  Custer  County.  The 
Act  of  February  26, 1883,  created  Yellowstone  County  out  of  a  portion  of  Custer 
County,  and  by  the  amendment  of  March  6,  18^,  provided  that  a  portion  of 
said  reservation,  embracing  the  strip  in  question,  "  that  may  hereafter  be  segre- 
gated and  thrown  open  to  settlement,  shall  form  a  part  of  Yellowstone  County," 
and  "Ib  hereby  attached  to  Yellowstone  County  for  Judicial  purposes."  Held, 
that  said  amendment  oould  not  be  construed  to  have  removed  said  strip  fjrom 
Custer  County,  said  strip  having  been  segregated  prior  to  the  amendment 

^JkXATion— Judicial  pttrposes, — The  power  to  tax  is  not  a  judicial  power,  and  flie 
attaching  of  oertain  territory  to  a  designated  county  for  "Judicial  purpoMS* 
does  noc  giTe  such  county  the  right  to  tax  the  same. 
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Appeal  from  Seventh  Judicial  District,  Yellowstone  County. 
Judgment  was  rendered  for  the  defendant  by  Milburn,  J. 
Jos.  iJ.  Ooss,  and  Toole  &  Wallace,  for  Appellant, 
Strevdl  &  Porter,  for  Respondents. 

De  Witt,  J. — This  action  was  originally  against  the  North- 
ern Pacific  Railroad  Company  for  taxes;  but  the  county  of 
Custer  was  interpleaded,  and  the  contention  is  now  between  the 
two  counties  as  to  the  right  to  collect  the  tax  from  the  com- 
pany. The  railroad  company  is  a  disinterested  party,  and  has 
paid  the  money  into  court,  to  await  the  decision  of  this  case. 
It  is  not  necessary,  to  an  intelligent  view  of  the  case,  to  review 
the  pleadings.  The  case  is  properly  before  this  court.  The 
tax  in  question,  $1,531.25,  was  levied  by  each  county  upon  the 
property  of  the  Northern  Pacific  Railroad  Company,  situated 
upon  a  strip  of  land,  the  right  of  way  of  the  company,  400  feet 
wide,  and  extending  westwardly  from  the  crossing  of  the  rail- 
road over  the  Big  Horn  River  to  the  crossing  over  the  Yellow- 
stone River,  near  the  town  of  Billings,  which  is  laud  ceded  by 
the  Crow  Indians  from  their  reservation  to  the  United  States, 
and  by  the  latter  granted  to  the  railroad  company  for  right  of 
way  purposes.  The  geographical  position  and  relation  of  this 
strip  of  land  to  the  two  counties  and  the  Crow  Indian  reser- 
vation is  made  clear  by  the  accompanying  plat.     [See  p.  416.] 

The  only  question  before  the  court  is,  as  to  what  county  has 
jurisdiction  to  tax  the  property  within  this  strip.  The  District 
Court  decided  in  favor  of  Custer  County,  from  which  judgment 
Yellowstone  County  appeals. 

This  controversy  arose  in  the  year  1889,  under  the  territorial 
government  of  Montana.  It  is  necessary  to  give  a  short  his- 
torical review.  The  act  of  Congress  creating  the  Territory 
(May  26,  1864)  included  within  its  boundaries  the  whole  of 
what  is  now  the  Crow  Indian  reservation,  and  the  counties  of 
Custer  and  Yellowstone,  and  the  strip  of  land  in  question.  As 
to  Indians,  that  act  provided:  "That  nothing  in  this  act  con- 
tained shall  be  construed  to  impair  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  in  said  Territory,  so 
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loDg  as  such  rights  shall  remain  UDextinguished  by  treaty 
between  the  United  States  and  such  Indians,  or  to  include  any 
territory  which,  by  treaty  with  any  Indian  tribes,  is  not,  with- 
out the  consent  of  said  tribe,  to  be  included  within  the  terri- 
torial limits  or  jurisdiction  of  any  State  or  Territory;  but  all 
such  territory  shall  be  excepted  out  of  the  boundaries,  and  con- 
stitute no  part  of  the  Territory  of  Montana,  until  such  irWye 
shall  signify  tlieir  assent  to  the  President  of  the  United  States 
to  be  included  within  said  Territory."  (13  U.  S.  Stats,  at 
Large,  p.  86,  §  1.) 

In  examining  the  relations  of  the  Crow  Indians  and  the 
United  States  government,  we  find  that  on  May  26,  1864,  the 
date  of  said  act,  there  was  not  within  the  limits  of  the  Terri- 
tory of  Montana,  so  created,  any  land,  as  to  which  it  had  been 
provided  by  treaty  witli  the  Crow  Indians  that  it  should  not 
be  included  within  the  territorial  limits  or  jurisdiction  of  any 
State  or  Territory.  The  treaty  with  the  Crows  of  February 
6,  1826,  is  one  only  of  amity  and  commerce.  In  it,  no  land 
in  the  United  States  is  set  apart  for  their  use  and  occupation. 
No  land  within  the  limits  of  what  became  the  Territory  of 
Montana  is  so  set  apart  for  them  until  the  treaty  of  May  7, 
1868,  which  was  subsequent  to  the  Act  of  Congress  of  May 
26, 1864,  from  which  we  have  above  quoted  a  portion  of  section 
1.  This  latter  treaty  "set  apart  for  the  absolute  and  undis- 
turbed use  and  occupation"  of  the  Crow  Indians  a  tract  of 
land,  bounded  on  the  east  by  the  one  hundred  and  seventh 
meridian,  on  the  south  by  the  forty-fifth  degree  of  latitude, 
which  was  the  southern  boundary  of  Montana,  on  the  north  by 
the  mid-channel  of  the  Yellowstone  River,  and  on  the  west  by 
a  line  west  of  the  strip  of  ground  in  controversy  in  this  action. 
This  whole  area  was  within  the  then  organized  Territory  of 
Montana,  and  included  within  itself  this  strip  of  land,  which 
afterwards  became  the  right  of  way  of  the  Northern  Pacific 
Railroad  Company.  This  latter  treaty  of  May  7,  1868,  being 
subsequent  to  the  act  organizing  the  Territory  of  Montana,  and 
defining  the  limits  thereof,  and  placing  this  area  in  question 
within  those  limits,  and  the  treaty  of  May  7, 1868,  being  abso- 
lutely silent  on  the  question  of  any  rights  or  claims  of  the 
Crow  Indians  to  have  or  not  to  have  their  reservation  included 
Vol.  X.— 27. 
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witliin  the  boundaries  of  said  Territory  theretofore  organized 
as  above  described,  we  conclude  that  the  territory  of  the  Crow 
Indian  reservation  became  and  was  and  is  a  part  of  Montana. 

The  territorial  government,  thus  having  within  its  boundaries 
a  vast  area,  proceeded  to  divide  it  into  counties.  It  created  the 
counties  of  Missoula,  Deer  Lodge,  Beaverhead,  Madison,  Jeffer- 
son, Eilgerton  (afterwards  Lewis  and  Clarke),  Gallatin,  and 
Choteau.  (Act  February  2,  1865,  1  Sess.  Bannack  Laws,  p. 
528.)  This  act  specifically  defined  the  limits  of  each  of  said 
counties,  by  mountain  ranges,  rivers,  and  other  natural  objects 
and  meridians  of  longitude  and  degrees  of  latitude.  These 
lines  left  wholly  without  the  limits  of  said  defined  counties  a 
great  district  in  the  eastern  part  of  the  Territory,  as  to  which 
country  the  act  provided  (§  9)  as  follows:  "That  all  the  remain- 
ing portion  of  the  Territory  of  Montana  not  included  in  the 
counties  before  named  in  this  act,  be,  and  the  same  is  hereby, 
created  a  county,  to  be  known  as  Big  Horn  County,  and  shall 
be  attached  for  legislative  and  judicial  purposes  to  the  county 
of  Gallatin."  This  residuum  of  territory,  created  as  and  called 
Big  Horn  County,  included  what  is  now  the  counties  of  Custer 
and  Yellowstone  and  the  Crow  Indian  reservation.  For  the 
purposes  of  this  review,  the  situation  remained  the  same  in  the 
Codified  Statutes,  1 871-72,  page  432.  By  Act  of  Febrnary  16, 
1877  (10th  Sess.  p.  425),  the  legislature  changed  the  name  of 
Big  Horn  County  to  Custer  County,  in  honor  of  the  gallant 
Boldier  who  had  just  fallen  in  defense  of  her  peoj>le,  la 
February,  1879,  by  an  act  which  became  a  law  without  the 
governor'^s  approval  (11th  Sess.  p.  100),  courts  were  created, 
and  the  county  seat  named  "Miles"  (not  Miles  City),  in  honor 
of  another  soldier  distinguished  in  her  history.  The  strip  of 
land  was  still  within  Custer  County,  and  remained  so,  when 
the  Act  of  February  26,  1883  (Comp.  Stats,  p.  839,  §  742), 
created  the  county  of  Yellowstone,  partly  from  what  ha.d  been 
Custer  County.  It  is  sufficient  to  say  of  its  boundaries,  that 
the  southerly  one  was  "the  center  of  the  channel  of  the  Yellow- 
stone River."  The  strip  of  land  now  in  question  lies  wholly 
south  of  the  Yellowstone  River,  and  parallel,  or  nearly  so,  to 
the  said  southerly  boundary  of  Yellowstone  County,  created  as 
above  described.     Let   it  be  remembered  that  the  northerly 
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boundary  of  the  Crow  ludian  reservation  was  tlie  mid-channel 
of  the  Yellowstone  River.  On  March  5,  1885  (Comp.  Stats. 
p.  840),  the  following  amendment  to  the  above  act  was  passed : 
"  That  all  that  portion  of  the  Crow  Indian  reservation  lying 
between  the  Wyoming  line  and  the  Yellowstone  River,  and 
west  of  the  Big  Horn  River,  in  Montana  Territory,  that  may 
hereafter  be  segregated  and  thrown  open  to  settlement,  shall 
form  a  part  of  Yellowstone  County.  All  that  portion  of  the 
Crow  Indian  reservation  above  described  is  hereby  attached  to 
Yellowstone  County  for  judicial  purposes."  In  this  whole 
history  of  Yellbwstone  and  Custer  counties,  the  parties  to  this 
action,  we  can  find  no  act  of  the  legislature  which  took  any  of 
this  country  south  of  the  Yellowstone  River  out  of  Custer 
County,  or  placed  it  in  Yellowstone  County,  unless  such  intent 
can  be  construed  out  of  the  amendment  last  mentioned.  To 
this  we  will  return  later. 

We  turn  aside  to  observe  the  extinguishment  of  the  Crow 
Indian  title  to  the  strip  of  laud  under  discussion.  On  August 
22,  1881  (22  U.  S.  Stats,  at  Large,  p.  157),  by  treaty  between 
the  Crow  Indians  and  the  United  States,  the  former  cetled  to 
the  latter  "a  strip  of  land  not  exceeding  400  feet  in  widthj  that 
is  to  say,  200  feet  on  each  side  of  the  line  laid  down  on  the  map 
of  definite  location  hereinbefore  mentioned  (the  Northern  Pacific 
Railroad  line),  wherever  said  line  runs  through  said  reservatiou. 
between  the  one  hundred  and  seventh  degree  of  longitude  west 
of  Greenwich  on  the  east,  and  the  mid-channel  of  the  Big 
Boulder  River  on  the  west,  containing  5,384  acres,  more  or 
less.  This  western  boundary  of  the  Big  Boulder  River  is 
west  of  the  western  boundary  of  the  strip  in  question  at  the 
crossing  of  the  Yellowstone  River  near  the  town  of  Billings,, 
hereinbefore  described.  By  Act  of  Congress  of  July  10,  1882,. 
right  of  way  for  railroad  purposes  over  this  strip  of  land  wa* 
granted  by  the  United  States  to  the  Northern  Pacific  Railroad 
Company,  the  original  defendant  in  this  action,  before  tlie  inter- 
pleader of  the  county  of  Custer.  Thus  the  Indian  title  was 
extinguished,  and  the  land  belongs  to  the  county  of  Custer,  or 
the  county  of  Yellowstone,  or,  rather,  which  county  has  the 
right  of  taxation  upon  said  strip,  is  the  question  presented  to 
this  court. 
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This  Darrow  ribbon  of  territory  is  certainly  a  portion  of  the 
county  of  Custer.  It  was,  as  has  been  seen,  first  placed  within 
Custer  County,  and  has  never  been  taken  out  This  seems  be- 
yond controversy.  It  is  equally  clear  that  Custer  County  has 
the  exclusive  right  to  tax  the  property  of  the  Northern  Pacific 
Kailroad  Company  upon  said  land,  unless  the  Amendatory  Act 
of  JIarch  5, 1885  (Comp.  Stats,  p.  840),  confers  that  right  upon 
Yellowstone  County.  The  only  argument  for  this  position  that 
we  have  discovered  is  that  this  territory  is  attached  to  Yellow- 
stone County  for  judicial  purposes.  What  are  "judicial  pur- 
poses?" Webster's  Dictionary  defines  the  word  "judicial"  as 
"pertaining  or  appropriate  to  courts  of  justice,  or  to  a  judge 
thereof;  as,  judicial  power;  a  judicial  mind.  Practiced  or 
employed  in  the  administration  of  justice;  as,  judicial  pro- 
ceedings. Proceeding  from  a  court  of  justice;  as,  a  judicial 
determination;  ordered  by  a  court;  as,  a  judicial  sale.''  The 
Century  Dictionary,  the  most  thorough  English  lexicon  of 
which  we  have  any  knowledge,  devotes  a  large  space  to  the 
definition  of  the  word  "judicial."  Among  other  things  it  says: 
"Of,  or  belonging  to  a  court  of  justice;  of,  or  pertaining  to  a 
judge;  pertaining  to  the  administration  of  justice,  proper  to  a 
court  of  law;  consisting  of  or  resulting  from  legal  inquiry  or 
judgment,  as  judicial  power,  or  proceedings;  a  judicial  decision, 
writ,  sale,  or  punishment;  determinative;  giving  judgment. 
Judicial  act,  an  act  involving  the  exercise  of  judicial  power." 
This  excellent  work  defines  the  word  "judicial"  in  connection 
with  many  words  and  expressions  with  which  it  is  used,  and  in- 
varibly  in  the  sense  above  indicated.  It  refers  to  the  Sinking 
Fund  Gises,  99  U.  S.,  in  wliich  Justice  Field  says  (p.  761): 
"The  distinction  between  a  judicial  and  a  legislative  act  is  well 
defined.  The  one  determines  what  the  law  is,  and  M'hat  the 
riglits  of  parties  are,  with  reference  to  transactions  already  had; 
the  other  prescribes  what  the  law  shall  be  in  future  cases  aris- 
ing under  it.  Whenever  an  act  undertakes  to  determine  a 
question  of  right  or  obligation,  or  of  property,  as  the  founda- 
tion upon  which  it  proceeds,  such  act  is  to  that  extent  a  judicial 
one."  Bouvier's  Law  Dictionary  does  not  define  the  adjective 
"judicial"  8ei>arately,  but  treats  of  it  used  in  connection  with  a 
dozen  other  words,  and  the  whole  tenor  of  definition  is  so 
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completely  in  line  with  what  we  have  already  quoted  that  It  is 
useless  to  cite  further. 

We  cauuot  doubt^  in  view  of  the  meaning  of  the  word 
^'judicial,"  that  the  expression  "judicial  purposes,"  as  used  in 
the  statute^  which  we  are  endeavoring  to  construe,  means  pur- 
poses of  the  courts  and  the  administration  of  justice.  Taxation 
certainly  does  not  pertain  to  the  affairs  of  courts  and  the 
administration  of  justice.  Judicial^  legislative,  and  executive 
affairs  are  very  distinctly  separated  throughout  the  whole. his- 
tory and  policy  of  American  law  and  government.  Their 
provinces  are  well  defined,  and  their  boundaries  sharply  drawn. 
The  legislature  must  have  had  this  in  mind  when  they  attached 
the  old  county  of  Big  Horn  to  Gallatin  County  "for  legislative 
and  judicial  purposes."  (Cod.  Stats.  1871-72,  p.  432,  §  11.) 
Thus,  legislative  and  judicial  purposes  are  expressed  and  execu- 
tive purposes  are  excluded.  Thirteen  years  later  (Act  March 
5,  1885),  when  we.  come  to  the  attachment  of  this  portion  of 
the  Crow  Indian  reservation  to  Yellowstone  County,  judicial 
purposes  alone  are  expressed,  and  both  legislative  and  executive 
are  excluded.  There  seems  here  to  be  an  application  of  the 
maxim,  Expremo  unius,  exclimo  aUeriua.  If  the  legislature 
had  intended  to  include  executive  purposes,  revenue,  and  tax- 
ation, they  would  have  so  expressed  themselves.  Their  silence 
is  significant. 

The  use  of  the  word  "judicial"  in  other  portions  of  the  laws 
of  Montana  indicate  its  meaning.  Section  531  of  the  Code  of 
Civil  Procedure  provides  that  no  judicial  business  shall  be  done 
on  Sunday,  etc.,  except, — and  then  goes  on  to  recite  a  large 
number  of  acts  and  classes  of  business,  which  pertain  solely  to 
courts  and  the  affairs  of  courts.  Sections  698  and  699  of  the 
Code  of  Civil  Procedure  define  judicial  districts,  and  then 
treat  of  the  courts  therein.  Again,  observe  that  the  Act  of 
March  5,  1885,  provides  that  portions  of  the  Crow  reservation, 
which  shall  hereafter  be  segregated  and  thrown  open  for  settle- 
ment, shall  form  a  part  of  Yellowstone  County.  But  this  strip 
of  land  in  question  had  been  segregated  three  years  prior  to  this 
act.  If  the  legislature  intended  to  place  this  strip  in  Yellow- 
stone County,  why  did  they  confine  the  operation  of  the  act  to 
only  those  portions  thereafter  segregated.     The  whole  spirit  of 
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these  lawSy  and  the  hlstorj  of  events^  and  the  common  as  well 
as  the  legal  understanding  of  words,  lead  irresistibly  to  the  con- 
clusion, which  we  have  held  from  the  commencement  of  the 
investigation,  that  this  portion  of  territory  belongs  to  Custer 
County  for  the  purposes  of  taxation. 

We  have  indulged  in  this  otherwise  unnecessarily  voluminous 
discussion  of  what  has  always  seemed  to  us  a  very  clear  propo- 
sition, by  reason  of  the  manifest  injustice  which  this  condition 
of  affairs  works  ujwn  Yellowstone  County,  and  our  desire  to 
find  some  remedy  for  this  injustice.  Custer  County,  otherwise 
compact  in  form,  stretches  out  over  its  neighbor  a  shoe-string 
district,  105  miles  long  and  400  feet  wide.  Custer  County 
takes  the  fruits  of  the  land,  in  the  way  of  taxes,  and  leaves  to 
Yellowstone  the  labor  and  expenses  of  maintenance.  This 
injustice  is  so  glaring  and  absurd  that  it  demands  immediate 
legislative  remedy.  That  remedy  is  not  at  the  hand  of  this 
court ;  and  we  can  do  nothing  but  affirm  the  judgment  of  the 
District  Court,  which  is  accordingly  done. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 


IN  RE  DEWAR'S  ESTATE. 

ADMrmffrRkTOM— Probate  law^ArpeaU.^li  is  no  objection  to  an  appeal  taken 
by  an  adminifltrator,  both  from  an  order  of  the  DUtrict  Ooart  anstaioiug  objeo* 
tion  to  a  final  aooonnt  and  also  from  an  order  entering  a  decree  of  disiribntion, 
that  thereby  two  separate  actions  haye  been  united  in  one  appeal,  as  such  orden 
are  not  actions  in  a  legal  sense. 

SAME—AppfalablB  order ^ Final  ocoounL^An  order  of  the  District  Court  sustain- 
ing objections  to  the  final  aocoant  of  an  administrator  is  an  appealable  order. 
{In  re  AfcFurlancTs  F»taU,  pott,  p.  445,  affirmed.) 

Same —  Appeals, — An  administrator  who  has  no  interest  in  an  estate  apart  from  ha 
official  character  cannot  appeal  from  an  order  entering  a  decree  of  distribution. 

Appeal  from  First  Judicial  District,  Lewis  and  Clarke  Qmnty. 
On  motion  to  dismiss  the  appeal. 
McOonndl  &  Qayberg,  for  the  motion. 
J.  W.  Kinsley f  contra. 
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Blake,  C.  J. — This  is  a  motion  to  disrmiss  the  appeal.  The 
substantial  part  of  the  notice  thereof  is  as  follows:  "Henry  C. 
Yaeger,  administrator  of  the  estate  of  William  A.  Dewar, 
deceased,  hereby  appeals  to  the  Supreme  Court  of  the  State  of 
Montana  from  an  order  made  in  the  District  Court  ....  on 
the  twenty-second  day  of  July,  1890,  wherein  said  court  sus- 
tained the  objections  then  considered  to  the  administrator's  final 
report  herein,  and  from  all  subsequent  action  in  said  cause,  in- 
cluding the  decree  of  distribution  made  therein  on  the  thirtieth 
day  of  July,  1890,  and  from  the  whole  thereof." 

It  appears  from  the  transcript  that  letters  of  administration 
-were  issued  to  Yaeger,  the  appellant,  in  June,  1887,  upon  the 
estate  of  said  Dewar,  by  the  Probate  Court  of  Lewis  and  Clarke 
County;  that  his  final  account  as  administrator  was  filed  in 
April,  1889;  that  the  objections  of  the  persons  who  purchased 
the  interests  of  the  heirs  of  said  estate  to  the  fees  claimed  by 
the  administrator  for  his  services  were  overruled  by  the  Probate 
Court;  that  they  appealed  in  June,  1889,  to  the  District  Court 
from  the  order  fixing  the  amount  of  said  fees;  that  the  District 
Court  made,  July  22,  1890,  the  order  which  is  specified  in  the 
foregoing  notice  of  appeal,  and  reversed  the  decree  of  the  Probate 
Court  concerning  said  fees,  and  reduced  the  same;  and  that 
afterwards,  upon  the  thirtieth  day  of  July,  1890,  the  District 
Court  made  and  entered  the  decree  of  distribution,  which  is 
described  in  the  said  notice  of  appeal. 

We  will  review  the  grounds  of  the  motion  which  has  been 
submitted.  The  respondent  maintains  that  two  separate  actions 
have  been  united  in  one  appeal;  that  the  first  order  which  is 
appealed  from  was  made  by  the  court  below  in  the  exercise  of 
its  appellate  jurisdiction  under  the  laws  which  governed  the 
Territory  of  Montana;  and  that  the  last-named  order  was  made 
by  the  District  Court  by  virtue  of  its  original  jurisdiction  under 
the  Constitution  of  the  State.  This  position  has  been  thoroughly 
examined  by  the  Supreme  Court  of  the  State  of  California,  and  is 
nntenable.  These  orders  are  not  treated  as  actions  in  the  legal 
sense  of  the  term.  "We  hold,''  said  the  court  {In  re  Rose,  80 
Cal.  166),  "therefore,  that  upon  appeal  from  an  order  settling 
an  administrator's  account,  all  the  proceedings  leading  up  to  it, 
including  the  evidence  upon  which  it  is  based^  are  open  to 
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review The  probate  jurisdiction  of  the  court  is  separate 

and  distinct  from  its  jurisdiction  in  ordinary  civil  actions." 
This  question  received  the  particular  consideration  of  the  court 
in  Sharon  v.  Sharon^  68  Cal.  326,  which  was  a  case  in  which 
learned  and  eminent  counsel  were  engaged.  Mr.  Justice  Thorn- 
ton in  the  opinion  said:  '^As  to  the  notice  of  the  appeals,  if 
such  notice  is  in  one  and  the  same  paper  in  which  the  several 
appeals  are  distinctly  designated,  we  cannot  see  that  such  notice 
is  insufficient.  Nor  do  we  think  that  the  majority  of  the  court 
intended  so  to  hold  in  People  v.  Center,  61  Cal.  191,  inasmuch 
as  such  holding  would  be  in  conflict  with  the  settled  practice 
and  the  ruling  of  this  court  in  all  cases  in  which  it  has  been 
called  on  to  express  any  opinion.  Some  expressions  are  used 
in  the  opinion  of  the  court  which  appear  ambiguous,  but  there 
is  nothing  which  indicates  that  a  notice  of  more  than  one  appeal 
may  not  be  in  one  and  the  same  paper,  where  the  matters 
appealed  from  are  so  designated  that  it  can  be  seen  from  what 
the  appeal  is  taken."  Among  other  cases  which  are  cited  is 
Estate  of  PachecOy  29  Cal.  224,  and  the  court  commented  thereon 
as  follows:  ^'The  court  held  a  notice  of  appeal  from  an  order 
of  the  Probate  Court,  made  September  3,  1864,  denying  the 
petition  of  Penniman  and  others  for  the  removal  of  Emeric 
and  refusing  to  appoint  Penniman,  and  from  all  orders  and 
decisions  made  by  the  court  in  that  behalf  on  that  day, 
sufficient.  It  appears  that  there  were  two  orders  appealed 
from." 

The  respondents  contend  that  the  ruling  of  the  court  below 
in  sustaining  the  objections  to  the  account  of  the  administrator 
is  not  appealable.  The  orders  which  are  complained  of  were 
made  in  the  District  Court  more  than  eight  months  after  the 
admission  of  the  State  of  Montana  into  the  American  Union. 
This  important  question  has  been  carefully  considered  in  Re 
McFarlancTa  Estate,  post,  page  445,  and  for  the  reasons  which 
appear  therein  we  are  satisfied  that  the  court  can  entertain  the 
appeal  from  the  order  made  July  22,  1890. 

It  is  urged  that  the  administrator  was  not  interested  in  the 
estate  of  the  deceased,  and  cannot  api)eal  from  the  decree 
authorizing  the  distribution  of  the  estate.  The  authorities 
Bupport  the  proposition.    The  appellant  was  not  an  heir  of  the 
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deceased,  or  a  purchaser  of  any  part  of  the  estate.  In  Bates  v. 
Rybei'Qj  40  Cal.  463,  the  executor  appealed  from  the  decree  of 
distribution,  and  complained  that  the  property  of  the  estate  had 
been  improperly  divided  between  the  legatees.  The  court  in 
the  opinion  dismissing  the  appeal  said:  "The  heirs  and  de- 
visees or  legatees  interested  in  an  estate  are  made  parties  to  the 
proceeilings  for  a  distribution ;  any  one  of  them  feeling  aggrieved 
may  appeal  from  the  final  order.  The  executor,  however,  does 
not  represent  any  of  these  parties  as  against  the  others,  and  if 
they  are  satisfied  with  the  distribution  he  cannot  complain, 
because  some  have  received  less  than  they  are  entitled  to." 
This  case  was  followed  in  Estate  of  Wright,  49  Cal.  550.  In 
EiUaie  of  Marrey,  65  Cal.  287,  it  appears  that  the  appellant 
was  the  executor  of  an  estate,  and  also  a  legatee  under  the 
will.  "The  Superior  Court  reduced  the  amount  claimed  by 
appellant.  The  appeal  was  taken  by  him  as  '  executor  of  the 
last  will  and  testament  of  Marrey,  deceased.^"  The  opinion  of 
the  court  by  Mr.  Justice  McKinstry  is  in  these  words :  "  The 
appeal  of  the  executor  from  the  decree  of  settlement  and  distri- 
bution must  be  dismissed.  He  cannot  in  any  case  litigate  the 
claim  of  one  legatee  as  against  the  others  at  the  expense  of  the 
estate.  {Bates  v.  Rybergj  40  Cal.  463.)  A  fortiori  when  he 
himself  is  the  legatee  whose  claim  he  is  attempting  to  maintain, 
at  the  expense  of  the  estate,  in  his  capacity  of  executor,"  In 
Merrifield  v.  Longmire,  66  Cal.  180,  the  court  said:  "The 
appellant  may  have  been  interested  as  an  individual  in  the 
distribution  of  the  estate,  claiming,  as  he  did,  to  be  the  assignee 
of  some  of  the  heirs;  but  as  administrator  he  had  no  interest. 
It  is  now  well  settled  in  this  State,  that  a  decree  of  distribution 
will  not  be  reviewed  on  an  appeal  by  an  executor  or  adminis- 
trator, where  he,  as  such,  has  no  interest  in  the  matter  sought 
to  be  reviewed."  In  Goldtree  v.  Thompson^  83  Cal.  420,  the 
court  said:  "Executors,  administrators,  receivew,  and  trustees 
are,  in  their  official  capacity,  indifferent  persons,  as  between  the 

real  parties  in  interest The  funds  which  come  into  their 

hands  are  held  in  eustodia  legis,  to  be  distributed  by  the  court  to 
those  who  show  themselves  entitled  to  them;  and  it  is  their  duty 
to  distribute  the  money  coming  into  their  hands  as  the  court  shall 
direct."    And  it  was  held  that  such  persons  are  not  aggrieved 
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parties  within  the  meaning  of  the  statute  providing  that  ^'anj 
aggrieved  party  may  appeal." 

In  the  case  at  bar  it  will  be  observed  by  an  inspection  of  the 
notice  of  appeal  that  "  Yaeger,  administrator  of  the  estate  of 
William  A.  Dewar,  deceased,"  is  the  appellant.  He  has  no 
interest  by  reason  of  his  official  character  in  the  decree  of  dis- 
tribution, and  his  appeal  from  the  order  of  the  court  below 
made  July  30,  1890,  is  hereby  dismissed. 

The  motion  to  dismiss  the  appeal  from  the  order  of  the  Dis- 
trict Court,  made  July  22,  1890,  is  hereby  overruled. 

Habwood,  J.,  and  De  Witt»  J.,  concur. 
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IN  RE  DEWAR'S  ESTATE. 

ADKoasFrRkrovm— Probate  laxD-^AppeaU.—la  a  probate  case,  where  an  appeal  to 
the  territorial  District-  Court  was  perfeoted  prior  to  the  adoption  of  the  State 
OonstitutioD,  the  appellate  Jurisdiction  of  the  District  Gourt  in  each  case  was 
not  ousted  by  the  provisions  of  the  Gonatitntion  abolishing  Probate  Courts  and 
transferring  pending  probate  matters  to  the  District  Court  for  the  exerciM  of 
original  Jurisdiction. 

SAMX^Feei  of  adminutraton.— The  claim  of  an  administrator  for  fees  is  an  in- 
choate right  nntU  ascertained  and  allowed  upon  a  final  accounting,  and  must  be 
regulated  by  the  law  in  force  at  the  time  thereof,  and  not  by  the  htw  at  the  time 
of  his  appointment,  unless  such  claim  had  become  a  vested  right  by  reason  of 
the  senrioes  being  fully  performed  prior  to  the  passage  of  the  hitter  law,  and  the 
fact  appear  upon  such  final  account. 

Baicb—  ContracU  —  Vented  riglda.  —The  law  regnlating  the  fees  of  administrators  ia 
not  a  contract  that  the  same  compensation  will  continue  during  the  term  of  any 
incumbent ;  nor  does  the  holding  of  snob  oflSoe  create  a  vested  right  to  receive 
for  future  services  the  fees  established  at  the  time  of  his  appointment 

Baxe-^ Fees -^Statutory  irUerpretation.— The  Act  of  September  14,  1887,  diminish- 
ing the  fees  of  public  and  other  administrators,  is  not  a  local  or  special  law 
within  the  inhibition  of  the  Act  of  Congress  of  July  80, 1886,  prohibiting  ter* 
riiorial  legislatures  from  passing  local  or  special  laws,  increasing  or  decreasing 
fees,  percentage,  or  allowance  of  public  oflScers  during  their  term  of  office. 

UsaoBDB—FUing^  What  comiitutes. — The  filing  of  papers  consists  in  depositing 
them  with  the  proper  custodian  for  keeping ;  aud  the  indorsement  "filed,"  upon 
a  certain  date,  is  not  ipso  facto  a  filing,  but  merely  a  proper  memorandum  of 
the  fact. 

Appeal  from  First  Judicial  District,  Lewis  and  Qarke  County, 

The  orders  sustaining  objection  to  appellant's  final  account 
and  entering  a  decree  of  distribution  were  made  bj  Hukt^  J, 
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Statement  of  the  case  by  the  judge  delivering  the  opinion. 

This  is  an  appeal  of  Henry  C.  Yaeger,  administrator  of  the 
estate  of  William  A.  Dewar,  deceased,  from  an  order  of  the 
District  Court,  exercising  probate  jurisdiction,  sustaining  ob- 
jection to  the  final  account  of  the  administrator,  whereby  the 
court  disallowed  certain  fees  by  him  claimed.  There  was  also 
an  appeal  from  the  order  of  distribution.  That  appeal  was 
dismissed  by  this  court,  at  this  term,  ante,  page  422,  and  the 
case  thus  relieved  of  much  matter  contained  in  the  record,  and 
argued  in  appellant's  brief. 

Before  the  admission  of  this  commonwealth  into  the  Union 
of  States,  all  probate  matters  were  adjudicated  in  the  Probate 
Courts  of  the  counties.  From  these  courts  appeals  laid  to  the 
District  Courts.  (Tit.  11,  ch.  3,  Code  Civ.  Proc.)  The  Ter- 
ritory became  a  State  November  8, 1889.  By  the  Constitution, 
article  viii.  section  11,  and  section  xx.,  Schedule,  sec.  4,  all  pro- 
bate jurisdiction  was  transferred  to  the  District  Court,  and  the 
Probate  Court  went  out  of  existence.  The  Schedule  further 
provides:  "Sec.  13.  All  matters,  cases,  and  proceedings  pend- 
ing in  any  Probate  Court  in  the  Territory  of  Montana  at  the 
time  the  State  shall  be  admitted  into  the  Union,  and  all  official 
records,  files,  moneys,  and  other  property  of  or  pertaining  to 
such  court,  are  hereby  transferred  to  the  District  Court  in  and 
for  the  same  county,  and  such  District  Court  shall  have  full 
power  and  jurisdiction  to  hear,  determine,  and  dispose  of  all 
such  matters,  cases,  and  proceedings."  "Sec.  2.  All  lawful 
orders,  judgments,  and  decrees  in  civil  causes,  all  contracts  and 
claims,  and  all  lawful  convictions,  judgments,  and  sentences  in 
criminal  actions,  made  and  entered,  or  pronounced  by  the  courts 
within  the  Territory  of  Montana,  and  in  force  at  the  time  the 
State  shall  be  admitted  into  the  Union,  shall  continue  and  be 
and  remain  in  full  force  in  the  State  unafieeted  in  any  respect 
by  the  change  from  a  territorial  to  a  State  form  of  government, 
and  may  be  enforced  and  executed  under  the  laws  of  the  State. 

Henry  C.  Yaeger,  appellant,  was  appointed  by  the  Probate 
Court  of  Lewis  and  Clarke  County,  administrator  of  the  estate 
William  A.  Dewar,  deceased,  on  June  1,  1887.  The  appraise- 
ment and  inventory  of  the  estate,  approved  July  23,  1887, 
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shows  $884.83  in  money,  and  a  large  amount  of  real  estate, 
making  a  total  of  $36,446.83.  On  April  11,  1889,  the  admin- 
istrator filed  his  final  account  and  petition  for  distribution. 
The  account  discloses  that  the  whole  amount  of  money  re- 
ceived by  him  from  sales  of  real  estate  and  other  cash  receipts 
is  $11,361.29;  claims  paid,  $8,397.28;  and  expenses  of  admin- 
istration, $2,954.22.  In  the  latter  item  is  included  $1,501.77, 
administrator's  fees,  a  percentage  on  $36,794.33,  which  was 
the  appraised  value  of  the  estate.  A.  J.  Steele  and  Lewis 
Davis,  purchasers  from  and  assignees  of  the  heirs  of  the  estate, 
and  the  persons  to  whom  final  distribution  was  to  be  made, 
objected  to  the  final  account  of  the  administrator,  in  that  he 
had  charged  his  fees  upon  $36,794.33,  the  appraised  value 
of  the  estate,  whereas  he  should  have  charged  upon  $11,361.29, 
which  was  the  sum  actually  received  by  him  upon  the  sales 
of  property  and  other  cash  sources.  The  administrator  con- 
tended that  he  was  entitled  to  fees  under  the  provisions  of  sec- 
tion 253  of  the  Probate  Practice  Act,  as  follows:  "Sec.  253. 
When  no  compensation  is  provided  by  the  will,  or  the  executor 
renounces  all  claim  thereto,  he  must  be  allowed  commissions 
upon  the  amount  of  the  whole  estate  accounted  for  by  him,  as 
follows:" — then  providing  percentages  for  different  amounts. 
The  distributees  relied  upon  the  Act  of  September  14,  1887 
(Extra  Sess.  16th  Assembly,  p,  59),  as  follows:  "Sec.  1.  That 
section  253,  second  division  of  the  Compiled  Statutes  of  Mon- 
tana, be,  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows, to  wit :  When  no  compensation  is  provided  by  the  will, 
or  the  executor  renounces  all  claims  thereto,  he  must  be  allowed 
commission  on  all  sums  of  money  only  actually  received  by 
him  from  the  sale  of  property  of  the  estate,  or  actually  dis- 
bursed by  him  in  the  settlement  of  the  estate,  as  follows:" — 
then  follows  percentage  to  be  allowed,  and  provides  that  the 
same  shall  apply  to  all  administrators.  The  Probate  Court 
held  with  the  administrator,  and  on  May  13,  1889,  overruled 
the  objections  of  the  distributees,  and  allowed  the  final  account, 
with  the  fees  as  claimed  by  the  administrator.  On  June  8, 
1889,  the  distributees  gave  notice  of  appeal  from  this  order, 
and  on  June  11,  1889,  filed  their  undertaking  on  appeal  as 
required  by  law. 
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The  case  is  next  met  in  the  District  Court  on  April  29, 1890, 
after  the  State  had  come  into  life,  and  the  Probate  Court  had 
ceased  to  exist,  and  its  jurisdiction  and  business  had  been  trans- 
ferred to  the  District  Court.  (Sec.  xx.  Schedule,  §  13.)  On 
that  day  the  District  Court  directed  that  the  clerk  indorse  the 
papers  in  the  case,  nune  pro  tunc,  as  filed  July  3,  1889.  This 
was  done  on  application  of  the  distributees,  it  appearing  that 
no  indorsement  had  been  made  on  the  papers  of  their  filing  in 
the  District  Court.  The  facts  which  were  the  grounds  of  this 
application  were  set  forth  in  the  affidavits  of  R.  H.  Howey, 
probate  judge,  in  May,  June,  and  July,  1889,  of  John  Beau, 
clerk  of  the  District  Court  since  November  8,  1889,  and  of 
John  B.  Clayberg,  attorney  for  the  distributees.  The  facts  so 
set  forth  were  not  controverted,  and  were  as  follows :  Probate 
Judge  Howey,  in  pursuauce  to  the  appeal  from  his  court  to  the 
District  Court,  prepared  a  transcript  of  the  docket  entries  in 
the  case,  and  on  the  third  day  of  July,  1889,  delivered  the 
same,  together  with  other  papers  pertaining  to  the  said  matter, 
to  W.  F.  Parker,  then  clerk  of  the  District  Court.  John  Bean, 
clerk,  makes  oath  that  since  November  8,  1889,  the  distribu- 
tees'attorneys  frequently  inquired  for  the  papers  in  the  case* 
that  he  made  diligent  search  for  the  same,  and  could  not  find 
them  until  he  called  to  his  assistance  W.  F.  Parker,  his  prede- 
cessor in  office,  when,  on  April  10, 1889,  the  papers  were  found 
filed  away  with  other  papers  in  the  vault,  where  they  had  been 
placed  by  said  Parker.  J.  B.  Clayberg,  the  attorney,  says  that 
before  November  8,  1889,  he  had  inquired  for  said  papers,  and 
said  Parker  could  not  find  them.  Upon  this  showing  that  the 
papers  in  the  case  had  been  duly  deposited  with  the  clerk  of  the 
District  Court  by  the  probate  judge  on  July  3,  1889,  and  had 
been  found  in  his  office,  the  District  Court  ordered  that  the 
case  be  docketed,  and  placed  on  the  civil  calendar  of  the  court. 
The  administrator  then  filed  a  demurrer  to  the  jurisdiction  of 
the  District  Court  to  hear  the  case.  The  demurrer  was  on  the 
ground  that  by  the  operation  of  the  Constitution,  upon  the  ad- 
mission of  the  State,  the  decree  of  the  Probate  Court  became 
the  decree  of  the  District  Court,  and  the  District  Court  had  no 
jurisdiction  to  review  the  order  of  a  former  judge.  This  de- 
murrer was  overruled.    The  appeal  then  being  heard^  the  Dis- 
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trict  Court  made  an  order  reversing  the  Probate  Court  upon 
its  ruling  that  the  administrator  was  entitled  to  $1,501.77  fees 
as  a  percentage  on  $36,446.83^  the  appraised  value  of  the  estate, 
and  held  that  he  was  to  be  allowed  $484.45  as  a  percentage  on 
$11,361.29,  money  actually  received  by  him  from  the  sale  of 
property.  From  this  order  the  appeal  is  prosecuted.  By  the 
agreement  of  counsel  the  great  mass  of  papers  in  the  case  is 
omitted  from  the  record^  and  only  sufficient  is  brought  up  in 
the  record  to  exhibit  the  foregoing  facts. 

The  appellant,  administrator,  contends  for  the  following 
propositions:  — 

L  The  District  Court  had  no  jurisdiction  to  hear  the  case, 
and  herein :  First.  The  appeal  was  not  in  the  District  Court 
until  April  29,  1890,  when  the  nunc  pro  tuno  indorsement  was 
placed  upon  the  papers,  aud  the  case  was  ordered  upon  the 
docket  of  the  court.  Second.  The  foregoing  proposition  being 
correct,  the  judgment  of  the  Probate  Court  became,  by  the  tran- 
sition to  the  State  form  of  government,  a  judgment  of  the 
District  Court,  and  the  District  Court  could  not  sit  on  an  ap- 
peal from  its  own  order. 

II.  Even  if  the  District  Court  had  jurisdiction  to  hear  the 
case,  the  allowance  of  the  administrator's  fees  should  have  been 
upon  the  basis  provided  in  section  253,  which  would  have  been 
$1,501.77,  and  not  reckoned  as  to  be  allowed  by  that  section  as 
amended  in  the  Act  of  September  14,  1887,  by  which  the  fees 
would  amount  to  only  $484.45.  The  law  in  force  when  the 
administration  proceedings  commenced  must  govern,  and  not 
the  law  passed  during  the  proceedings,  and  prior  to  the  final 
account  aud  settlement. 

J.  W.  Kindey^  for  Appellant. 

The  court  below  erred  in  overruling  the  demurrer  of  the 
appellant  to  the  jurisdiction  of  the  court  to  consider  this  case 
as  presented  to  it  April  29,  1890,  and  the  administrator's 
demurrer  to  its  jurisdiction  should  have  been  sustained.  This 
case  was  heard  on  respondent's  objections  to  administrator's 
final  account,  and  determined  May  13^  1889.  An  appeal  was 
attempted.    At  the  time  Montana  came  in  as  a  State  this  was 
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a  determined  case  in  the  Probate  Court  of  Lewis  and  Clarke 
County.  Only  pending  cases  were  transferred.  (Const,  sec. 
zz.  Schedule^  §  13.)  This  case  was  docketed  as  a  new  case  in 
the  District  Court,  and  regularly  numbered  "203,"  April  29, 
1890,  nimo  pro  tunc  as  of  July  3,  1889.  The  District  Court 
never  assumed  jurisdiction  of  this  appeal  until  April  29,  1890, 
at  which  time  the  whole  matter  of  the  administration  was  regu- 
larly in  that  court.  The  appeal  thus  inaugurate  was  from  one 
side  of  the  same  court  to  another,  or  the  creation  of  a  new  case 
for  the  purpose  of  establishing  an  appeal.  A  nunc  pro  tunc 
order  cannot  be  made  to  give  original  jurisdiction  lost  by  laches. 
The  Probate  Court  lasted  four  months  afler  this  case  was  de- 
cided. {Ludlow  V.  Johnston,  3  Ohio,  563;  17  Am.  Dec.  609- 
628;  Hegder  v.  Henckell,  27  Cal.  492;  In  re  Fifteenth  Avenue 
Extensim,  64  Cal.  179.) 

The  taking  of  an  appeal  does  not  suspend  or  impair  the 
power  of  an  inferior  court  over  its  own  records,  or  its  capacity 
to  supply  papers  when  lost.  {B\ichman  v.  Whitney,  24  Cal. 
267.)  A  record  cannot  be  contradicted  by  aflBdavits.  {Boston 
V.  Haynea,  31  Cal.  108.)  Amendments  and  orders  nunc  pro 
tunc  can  only  be  allowed  when  there  is  some  record  from  which 
to  make  the  order;  evidence  outside  of  the  record  cannot  sup- 
ply utter  want  of  record,  {ilakepeace  v.  LukinSy  27  Ind.  436; 
92  Am.  Dec.  263.)  Papers  found  not  filed  or  indorsed  cannot 
be  made  subject  of  original  entry  nunc  pro  tunc.  {Raymond  v. 
Smith,  1  Met.  [Ky.]  65 ;  71  Am.  Dec.  458 ;  Hudson  v.  Hudam, 
20  Ala.  364;  66  Am.  Dec.  200;  Metcalf  v.  Metccdf,  19  Ala. 
319;  64  Am.  Dec.  190.)  The  demurrer  in  this  case  should 
have  been  passed  upon  as  a  separate  proposition,  and  an  oppor- 
tunity given  to  have  taken  any  action  which  the  appellant  had 
deemed  wise  to  take  before  action  was  taken  on  the  main  ques- 
tion involved.  (§  87,  Code  Civ.  Proc.)  The  court  below  erred 
in  rejecting  the  item  of  $1,501.77,  administrator's  fees  in  said 
account.  This  estate  was  placed  in  appellant's  charge  as  ad- 
ministrator June  1, 1887.  The  inventory  and  appraisement  was 
filed  and  approved  July  23, 1887,  showing  that  the  administrator 
had  in  his  possession  property  to  the  value  of  $36,446.83.  If 
the  whole  estate  was  lawfully  in  his  hands  it  had  to  all  be 
accounted  for.    Section  253,  page  338,  allows  administrator 
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commissions  on  'Hlie  whole  estate  acoounted  for  by  him/' 
Objection  of  respondents  is  that  no  more  than  $11,361.29  of 
said  estate  has  come  into  the  hands  of  or  had  been  administered 
upon  by  said  administrator.  (Edate  of  IsaacSj  30  Cal.  113; 
EstaJU  of  Simnuma,  43  Cal.  650;  Estate  of  Rioaud,  70  Oal.  69.) 
The  laws  in  force  when  these  proceedings  were  commenced 
must  govern.  The  administrator  withdrew  his  fees  as  he  was 
authorized  to  do.  The  only  risks  he  was  then  exposed  to  were 
two:  (1)  That  he  secure  legal  possession  of  all  the  property; 
(2)  that  the  appraiser's  estimates  remain  uncontradicted.  The 
respondents  are  estopped  from  denying  either  the  possession 
of  the  administrator  or  the  appraised  value,  for  they  daim  an 
interest  in  that  estate  by  a  deed  from  the  heirs  to  the  very  prop- 
erty named  in  the  schedule,  and  the  deeds  show  a  consideration 
of  $30,000  after  $11,361.29  of  the  property  has  been  sold  off 
the  estate. 

After  sustaining  the  objection  to  the  administrator's  account, 
and  approving  the  report  as  amended,  the  court  below  erred  in 
making  a  decree  of  distribution,  for  the  following  reasons:  (a) 
By  so  doing  it  approved  the  suggestion  of  the  administrator,  that 
no  proof  of  heirship  has  been  made  which  justifies  a  distribution. 
(6)  No  notice  was  given  to  the  administrator  of  the  petition  for 
distribution  as  required  by  law.  By  the  report  of  the  adminis* 
trator  it  appears  that  this  estate  has  not  been  reported  or 
adjudged  ready  for  distribution,  (o)  After  the  action  on  the 
final  account  sustaining  the  objections  to  administrator's  fees, 
the  report  should  have  been  recommitted  to  the  administrator 
to  file  a  new  account,  with  the  item  of  fees  corrected,  and  an 
opportunity  given  him  to  insert  additional  expenses  incurred, 
to  show  his  transactions  between  April  11,  1889,  and  July  30, 
1890.  (See  §  289,  p.  346,  Com  p.  Stats.;  Housttm  v.  i/aycs,  77 
Tex.  265.)  (d)  If  the  administrator  was  not  by  law  entitled 
to  the  fees  charged,  he  should  have  had  an  opportunity  to  apply 
to  the  court  for  a  special  allowance,  as  provided  by  the  laws  of 
Montana.  It  is  competent  for  this  court  to  make  any  order 
herein  which  it  may  deem  equitable.  {McOain  v.  MoQmneU, 
Pa.  Nov.  1890.) 

MeOonneU  &  Qayberg^  for  Respondents. 
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The  first  question  is,  whether  the  case  yntB  properly  appealed 
to  the  District  Court  of  Lewis  and  Clarke  County  prior  to  the 
abolition  of  the  Probate  Court  by  the  Constitution ;  that  is,  did 
the  District  Court  have  jurisdiction  to  hear  the  case  and  make 
the  order  appealed  from?  It  will  be  remembered  that  the 
appeal  was  taken  and  the  papers  returned  to  the  District  Court 
on  the  third  day  of  July^  1889,  and  were  duly  deposited  with 
the  clerk  of  that  court  by  the  probate  judge*  This  was  at  a 
time  when  an  appeal  from  the  Probate  to  the  District  Court  in 
such  cases  was  authorized  by  statute.  (Civ.  Prac.  Act,  §  445.) 
The  appeal  was  taken  by  filing  in  the  Probate  Court  the  notice 
of  appeal^  and  serving  a  copy  thereof  on  the  adverse  party,  and 
by  filing  the  necessary  undertaking.  (Code  Civ.  Proc.  §§  450, 
451,  452,  453.)  It  then  became  the  duty  of  the  probate  judge 
or  clerk  to  make  a  transcript  from  the  docket  of  that  court  of 
all  the  proceedings  had  in  said  action,  and  transmit  the  same, 
with  other  papers  pertaining  to  the  matter,  to  the  clerk  of  the 
District  Court.  (§  454,  Code  Civ.  Proc.)  This  transmi&sion 
of  the  docket  entries  and  other  papers  to  the  clerk  of  the  Dis- 
trict Court  must  perfect  the  appeal  and  place  the  entire  matter 
within  the  jurisdiction  of  the  District  Court.  This  was  all 
completed  on  the  third  day  of  July,  1889.  The  Probate  Court, 
thereby  lost  its  jurisdiction  in  the  matter,  and  the  jurisdiction- 
of  the  District  Court  attached.  The  fact  that  the  clerk  of  the- 
District  Court  failed  to  indorse  the  papers  when  they  were 
deposited  with  him  can  in  no  way  affect  the  jurisdiction  of  the 
District  Court.  Papers  are  filed  with  the  clerk  when  they  are 
left  in  his  custody,  aud  the  question  of  indorsement  is  imma- 
terial, unless  the  statute  expressly  requires  it.  {Tregavubo  v. 
Chmanche  Mln,  Oo.  57  Cal.  501;  Hai^riaon  v.  Clifton,  75  Iowa, 
736,  and  cases  cited.)  The  parties  to  the  litigation  certainly 
cannot  lose  rights  by  a  mere  misprision  of  the  clerk.  We  must 
therefore  conclude  that  the  appeal  was  pending  in  the  District 
Court  of  Lewis  and  Clarke  County,  Territory  of  Montana,  prior 
to  the  adoption  of  the  Constitution,  and  by  virtue  of  the  pro- 
visions of  the  Constitution  the  appeal  passed  to  the  jurisdiction 
of  the  District  Court  of  Lewis  and  Clarke  County,  State  of 
Montana.  (§  15,  art.  xx.  Const.)  None  of  the  cases  cited  by 
counsel  for  the  appellant  relative  to  the  doctrine  of  nuno  pro 
Vou  Z.-M. 
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tuno  entries  have  any  application  here.  The  deposit  of  the 
papers  with  the  clerk  of  the  District  Court  gave  the  jurisdic- 
tion to  the  District  Court^  not  the  indorsement  of  them,  and  it 
was  not  an  entry  of  any  material  matter  nunc  pro  tunc,  but 
merely  the  indorsement  nunc  pro  tunc  of  the  papers  already 
filed.  The  principal  question  in  this  case,  however,  is  as  to 
whether  the  Probate  or  District  Court  was  right  upon  the 
administrator's  fees,  and  this  depends  upon  the  construction  of 
the  statutes  of  the  State  of  Montana.  The  appellant  claims 
that  his  fees  and  commissions  should  be  determined  as  provided 
under  section  253  of  the  second  division  of  the  Compiled  Stat- 
utes. Respondents  insist  that  his  fees  and  commissions  must 
be  determined  under  the  provisions  of  an  act  approved  Septem- 
ber 14,  1888,  entitled  ^^An  act  to  amend  section  253,  second 
division  of  the  Compiled  Statutes  of  Montana.^'  (Laws  of 
1888,  p.  69.) 

Under  section  253,  the  appellant  claims  to  be  entitled  to  fees 
and  commission  upon  all  the  estate  coming  into  his  hands  as 
administrator,  as  shown  by  the  inventory  and  appraisal,  and 
claims  under  other  provisions  of  the  statute  that  this  commis- 
sion and  his  fees  are  immediately  due  upon  the  filing  of  the 
inventory  and  appraisal,  and  that  he  may  withdraw  from  ad- 
ministration sufficient  funds  to  cover  such  fees  and  the  expenses 
of  administration.  The  claim  of  appellant  in  this  regard  is 
based  upon  section  276  of  the  second  division  of  the  statutes 
— at  least  in  part^— which  provides  that  the  administrator,  as 
soon  as  he  has  sufficient  funds  in  his  hands,  shall  pay  the 
funeral  expenses,  etc.,  and  that  he  may  retain  in  his  hands  the 
necessary  expenses  of  administration.  This  section  was  copied 
from  the  California  statute.  (§]1646,  Code  Civ.  Proc.  Cal.) 
Under  this  statute  it  has  been  held  by  the  California  courts  that 
although  the  administrator  may  retain  sufficient  funds  in  his 
hands  to  meet  the  expenses  of  administration,  his  commissions 
and  fees  are  to  be  ascertained,  and  are  payable  only  when  the 
estate  is  ready  for  distribution.  {Estate  of  Miner,  46  Cal.  564; 
EstcUe  of  Barton,  55  Cal.  90;  Estate  of  Rose,  80  Cal.  180;  Ord 
V.  Liille,  3  Cal.  287;  Woerner's  Law  of  Administration,  §  633, 
p.  1176.)  The  proposition  being  established  that  the  commis- 
sions and  fees  are  not  due  and  payable  until  the  estate  is  ready 


1891.]  In  be  Dewar's  Estate.  436 

for  distribation^  the  admiDistrator  had  no  vested  right  in  and 
to  anj  commissions  upon  the  filing  of  the  inventory  and 
appraisal;  and  the  legislature  had  full  power  to  change  his 
commissions  and  fees  at  any  time,  and  until  his  fees  and  com- 
missions are  determined  by  the  court  upon  the  presentation  of 
Lis  final  account,  he  simply  has  an  inchoate  right  to  such  fees 
as  the  law  may  permit  and  the  court  allow.  Section  253  of  the 
second  division  of  the  Compiled  Statutes  was  entirely  repealed 
and  obliterated  by  the  Act  of  September  14,  1888.  (Endlich's 
Interpretation  of  Statutes,  §  196,  and  cases  cited;  Goodno  v. 
Oshkoah,  31  Wis.  127.)  The  right  to  commissions  and  fees 
being  merely  an  inchoate  right  at  the  time  of  the  repeal  of  the 
act  upon  which  such  right  was  founded,  fell  with  the  act. 
{Butler  V.  Palmer,  1  Hill,  324 ;  Bay  v.  Goodmn,  4  Moore  & 
P.  341 ;  9  Barn.  &  C.  760 ;  Van  Inwagen  v.  OUy  of  Chicago, 
61  111.  34,  and  cases  cited.)  This  principle  is  also  illustrated 
in  cases  in  which  parties  have  a  statutory  right  of  action  for 
damages,  but  before  judgment  is  obtained  the  statute  under 
which  suit  is  brought  is  repealed.  {Drehman  v.  Stifel,  41  Mo. 
184;  97  Am.  Dec.  268;  RandaU  v.  Krieger,  23  Wall.  137.) 
Under  the  principles  enunciated  in  the  above  decisions,  the 
administrator  must  be  allowed  commissions  as  provided  in  the 
Act  of  September  14,  1888.  But  again,  the  right  of  an  officer 
to  compensation  fixed  by  statute  is  not  a  vested  right,  nor  is  it 
a  contract,  and  the  legislature  may,  at  its  own  pleasure,  reduce 
such  compensation  and  even  abolish  it.  {People  v.  Devlin,  33 
N.  Y.  269;  88  Am.  Dec.  377;  Builer  v.  Commonw.  10  How. 
402;  Hoke  v.  Henderson,  4  Dev.  1 ;  25  Am.  Dec.  677;  Connor 
V.  aty  of  New  York,  6  N.  Y.  285;  ililler  v.  Kiater,  68  Cal. 
142,  and  cases  cited.) 

The  only  remaining  question  is,  what  effect  the  Restrictive 
Act  of  Congress  of  July  13,  1886,  had  upon  the  power  of  the 
legislature  of  Montana  to  pass  the  Act  of  September  14,  1888. 
The  only  provision  of  the  Restrictive  Act  which  can  have  any 
bearing  upon  the  question  is  as  follows:  "That  the  legislatures 
of  the  Territories  of  the  United  States,  now  or  hereafter  to  be 
organized,  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases;  that  is  to  say,  ....  creating, 
increasing,  or  diminishing  the  fees,  percentages,  or  allowances 
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of  public  officers  daring  the  term  for  which  said  officers  were 
elected  or  appointed/'  The  question  therefore  is,  is  the  law  of 
September  14,  1888,  a  special  or  local  act  within  the  meaning 
of  the  Restrictive  Act  of  Congress?  In  terms  this  Act  of  Sep- 
tember 14, 1888,  is  neither  special  nor  local.  It  pertains  to  the 
oompensation  of  executors  when  no  compensation  is  provided 
for  by  will,  or  when  they  renounce  all  claim  to  such  compensa- 
tion, and  for  all  public  and  other  administrators.  It  will  be 
perceived  that  this  statute  is  not  limited  to  any  locality  in  the 
State,  or  to  any  particular  officer  or  person  in  the  State,  but  is 
applied  to  a  class  of  persons  and  officers  throughout  the  entire 
State.  All  executors,  where  no  compensation  is  provided  in 
the  will,  or  where  they  renounce  such  oompensation,  cUl  admin- 
istrators, and  all  public  administrators,  are  within  the  pro- 
visions of  the  statute.  It  seems  to  us  that  nothing  could  be 
plainer  than  the  proposition  that  this  is  a  general  and  not  a 
special  or  local  law.  ( Van  Riper  v.  ParsonSj  40  N.  J.  L.  1 ; 
Wheeler  v.  Philadelphia,  77  Pa.  St.  338;  McAunieh  v.  Mima- 
sippi  etc.  R.  R.  Co.  20  Iowa,  338;  Haskel  v.  OUy  of  BurlingUm^ 
30  Iowa,  232;  loioa  Railroad  Land  Co.  v.  Soper,  39  Iowa,  112; 
LHOe  Rock  etc.  Ry.  Co.  v.  Hanniford,  49  Ark.  291 ;  Dow  v. 
Beidelman,  49  Ark.  325;  Montague  v.  State,  54  Md.  481;  Abed 
V.  Qark,  84  Cal.  226;  State  v.  MUler,  100  Mo.  439;  Longan 
V.  County  of  Solano,  65  Cal.  122;  Brooks  v.  Hyde,  37  Cal.  366; 
Humea  v.  Missouri  Pac.  Ry.  Co.  82  Mo.  221 ;  52  Am.  Rep.  369; 
Skinner  v.  Bogert,  42  N.  J.  L.  407.)  The  following  cases  have 
held  that  legislation  classifying  cities  according  to  their  popu- 
lation was  general  and  not  special,  even  though  by  such  classifi- 
cation the  law  would  apply  to  but  one  city :  Eunng  v.  HoblUzellej 
85  Mo.  64;  Mason  v.  Spencer,  35  Kan.  512;  Darrow  v.  People, 
8  Colo.  417;  State  v.  Hawkins,  44  Ohio  St.  9S;  In  re  Church, 
92  N.  Y.  1 ;  Sedgwick's  Statutory  and  Constitutional  Law,  pp. 
634,  535,  536.  To  make  a  law  general  under  the  above  author- 
ities it  is  not  necessary  that  it  should  apply  to  every  person 
in  the  State,  but  it  is  sufficient  if  it  applies  to  any  particular 
class  of  persons,  and  administrators  and  executors  are  just  as 
distinct  a  class  of  persons  as  the  head  of  a  family  is  in  the  ex- 
emption law,  or  a  mechanic  and  material  man  in  the  mechanics* 
lien  law. 
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De  Witt,  J. — We  will  examine  the  appellant's  position  in 
the  order  above  stated. 

I.  Appellant  contends  that  the  District  Court  did  not  obtain 
jurisdiction  of  the  case  until  April  29^  1890^  when  the  papers 
were  ordered  to  be  indorsed  "Filed  July  3, 1889,"  and  the  case 
ordered  onto  the  trial  docket.  It  is  not  disputed  that  the 
papers  in  the  case  were  duly  deposited  with  the  clerk  of  the 
District  Court,  July  3,  1889.  Appellant  insists  that  they  were 
not "  filed"  that  day,  but  only  on  April  29, 1890,  and  the  court 
had  no  power  to  make  the  nunc  pro  tuno  order.  Appellant 
misapprehends  the  signification  of  the  term  "file."  To  file 
papers  is  to  deposit  them  with  the  proper  custodian  for  keeping. 
The  marking  of  them  "filed"  by  the  clerk  is  another  matter, 
and  is  not  the  filing.  {Tregambo  v.  Qymanohe  if.  &  M.  Co.  57 
Cal.  501,  citing,  Engleman  v.  State,  2  Ind.  91;  52  Am.  Dec.  494; 
Lamsm  v.  -Poife,  6  Ind.  309;  and  Biahyp  v.  Cook,  13  Barb.  326. 
See,  also,  Harrison  v.  Clifton^  75  Iowa,  736 ;  Holman  v.  Cheoail" 
Her,  14  Tex.  337;  Smith  v.  BisoaUuz,  83  Cal.  358;  HotceU  v. 
Slausm^  83  Cal.  544;  and  Bouvier's  Law  Diet  "File.") 

The  order  of  the  District  Court  of  April  29, 1890,  to  indorse 
the  papers  is  not  of  great  importance  in  this  inquiry.  That 
did  not  constitute  the  papers  "filed."  They  were  filed  July  3, 
1889,  and  the  court  finding  them  so  filed,  properly  placed  the 
case  on  the  docket  of  the  court  and  heard  it.  It  was  quite 
proper  in  the  court  to  have  the  papers  marked  "filed"  as  of 
the  day  when  they  were  filed,  in  order  to  preserve  a  memoran- 
dum of  the  fact. 

The  cases  cited  by  appellant  are  not  in  point.  {RayTtwud  v. 
Smiik,  1  Met.  [Ky.]  65;  71  Am.  Dec.  458;  Metcalfv.  Metcalf, 
19  Ala.  319;  54  Am.  Dec.  190;  Hudson  v.  Hudson^  20  Ala. 
364;  56  Am.  Dec.  200.)  These  were  all  cases  of  an  attempt 
to  amend  a  record  by  entering  a  judgment  nunc  pro  tunc,  where 
the  law  required  the  solemnity  of  the  record  of  a  judgment, 
and  nothing  appeared  in  the  record  by  which  or  upon  which 
to  amend.  Mr.  Justice  Baches  discussion  of  the  proposition  in 
TerriUyry  v.  (Jayton,  8  Mont.  1,  not  cited  by  appellant,  is  satis- 
factory to  our  mind.  But  the  principle  of  these  cases  does  not 
interest  us  in  this  inquiry.  There  was  no  question  before  the 
District  Court  of  amending  a  record.  .The  presence  or  absence 
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of  the  clerk's  indorsement  on  the  papers  was  not  conclusive. 
The  indorsement  was  not  a  record,  and  ordering  the  case  to  be 
placed  on  the  trial  docket  was  not  amending  any  record.  We 
therefore  find  Ihat  the  case  was  fully  appealed  from  the  Probate 
Court,  and  duly  lodged  in  the  District  Court,  prior  to  the  ad- 
mission of  the  State  into  the  Union^  and  the  abolition  of  the 
Probate  Court. 

Appellant  argues  from  the  Constitution  (Sec.  xx.  Schedule, 
§  13)  that  only  pending  cases  in  the  Probate  Court  were  trans- 
ferred to  the  District  Court  by  virtue  of  said  section  13,  and 
that  this  was  not  a  pending,  but  a  determined  case  in  the 
Probate  Court  at  the  time  of  the  admission  of  the  State.  It  is 
not  pretended  that  the  case  was  transferred  to  the  District 
Court  by  virtue  of  the  provisions  of  this  section  13.  It  had 
fully  and  safely  arrived  in  the  District  Court,  and  belonged  to 
that  court,  four  months  before  the  section  13  began  to  operate. 
Nor  does  section  2  of  the  Schedule  have  the  effect  that  appel- 
lant urges,  viz.,  that  the  judgment  of  the  Probate  Court  of 
May  13,  1889,  was  a  lawful  judgment  of  the  Probate  Court,  in 
force  at  the  time  the  State  was  admitted,  and  must  therefore 
remain  in  full  force.  As  we  have  above  observed,  when  the 
State  was  admitted  the  case  was  wholly  out  of  the  Probate 
Court  and  wholly  within  the  District  Court  It  had  gained 
its  new  foothold  long  before  its  old  one  was  swept  away  by  die 
rising  tide  of  the  new  order  of  things. 

11.  Concluding  that  the  District  Court  had  jurisdiction  to 
hear  the  matter  and  pronounce  the  judgment,  we  will  endeavor 
to  ascertain  whether  its  judgment  was  correct.  It  is  not  ques- 
tioned that  if  the  administrator's  fees  are  to  be  reckoned  as  pro- 
vided in  section  253,  before  amended,  the  oases  appellant  cites 
construing  that  statute  are  applicable.  (Estate  of  laodos,  30  Cal. 
113;  Estate  of  Simmons,  43  Cal.  550;  Estate  of  Rioaud,  70  Cal. 
69.)  But  the  point  in  controversy  is  whether  the  old  law  or 
the  amendment  must  be  invoked.  Appellant  insisting  upon 
the  former,  relies  largely  upon  section  276  of  the  Probate 
Practice  Act,  as  follows:  "The  executor  or  administrator,  as 
soon  as  he  has  sufficient  funds  in  his  hands,  must  pay  the  funeral 
expenses,  and  the  expenses  of  the  last  sickness,  and  the  allow- 
ance made  to  the  family  of  the  decedent.    He  may  retain  in 
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his  hands  the  necessary  expenses  of  administration/'  etc.  This 
section  is  identical  with  section  1646  of  the  California  Code  of 
Civil  Procedure,  which  section  the  Supreme  Court  of  that  State 
construes  to  mean,  that  the  administrator's  fees  shall  be  ascer- 
tained, allowed,  and  paid  only  upon  his  final  accounting  and 
settlement.  (Estate  of  Miner,  46  Cal.  564 ;  Estate  of  Barton^ 
55  Cal.  90;  Estate  of  Eose,  80  Cal.  180;  Ord  v.  IMe,  3  Cal. 
287.  See,  also,  2  Woerner's  Law  of  Administration,  §  633.) 
Under  that  construction  appellant's  fees  were  to  be  ascertained^ 
allowed,  and  paid  on  April  11, 1889.  0«  that  day  the  court  al- 
lowing the  fees  goes  to  the  statute  for  instruction^  and  finds  the 
Act  of  September  14,  1887.  But  the  administrator  contends 
that  when  he  was  appointed,  and  for  three  and  a  half  months 
out  of  twenty-two  and  a  half  months,  during  which  he  was 
administrator,  the  unamended  section  253  was  in  force.  To 
which  contention  the  court  applies  the  rule,  that  if  a  statute  is 
amended  it  shall  be  understood  in  the  same  sense  as  if  it  had 
read  from  the  beginning  amended.  (JSurtess  v.  Ellison,  9  Barn. 
&  C.  750;  Peters  v.  Vawter,  ante,  p.  201.)  (The  exceptions 
to  this  rule  by  virtue  of  constitutional  limitations  will  be  con- 
sidered below.) 

Under  the  general  rule,  then,  it  is  unhesitatingly  concluded, 
that  the  amended  law  must  regulate  the  fees  of  the  appellant. 
Whatever  right  appellant  had  to  fees  prior  to  September  14, 
1887,  was  an  unascertained,  inchoate  one.  If,  by  virtue  of  his 
qualifying  and  performing  a  few  acts  while  the  old  law  was  in 
force,  hb  right  to  fees  accrued  and  were  to  be  settled  upon  the 
percentage  allowed  by  that  law,  then  it  must  also  be  true,  that 
if  he  had  resigned  or  died  on  September  13,  1887,  before  per- 
forming any  labors,  he  or  his  estate  would  be  entitled  to  all  the 
fees  provided  by  the  old  law.  This  absurdity  is  not  contended 
for,  yet  it  is  as  reasonable  as  the  claim  that,  having  performed 
the  services,  the  fees  must  be  reckoned  by  the  provisions  of  a 
law  in  force  when  his  administratorship  commenced,  but  re- 
pealed before  any  fees  were  either  due,  payable,  or  to  be  ascer- 
tained. On  the  other  hand,  it  is  the  law  that  appellant's  claim 
for  fees  being  unsettled,  unallowed,  and  inchoate,  and  the  creat- 
ure of  the  statute  (§  253),  it  fell  with  the  law  creating  it.  An 
exhaustive  and  learned  discussion  of  this  principle  by  Judge 
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Cowan,  citing  and  reviewing  aathorities,  is  found  in  Butier  v. 
Palmer^  1  Hill,  324.  (See,  also,  Van  Inwagen  v.  Chicago^  61 
111.  34.) 

The  legislature  of  Montana  Territory  then  had  the  right,  on 
September  14,  1887,  to  amend  section  253,  and  diminish  the 
fees  to  which  appellant  might  become  entitled  at  the  end  of  his 
service,  unlesSy  on  September  14,  1887,  the  claim  of  appellant 
was:  (1)  A  contract;  (2)  a  vested  right;  or  (3)  protected  by  the 
Act  of  Congress  of  the  United  States  of  July  30,  1886,  com- 
monly called  the  Restriction  Act,  the  part  of  which  material  to 
this  inquiry  is  as  follows:  "That  the  legislatures  of  the  Terri- 
tories of  the  United  States,  now  or  hereafter  to  be  organized, 
shall  not  pass  local  or  special  laws  in  any  of  the  following 
enumerated  cases;  that  is  to  say  (among  others),  creating,  in- 
creasing, or  decreasing  fees,  percentage,  or  allowances  of  public 
officers  during  the  term  for  which  said  officers  are  elected  or 
appointed."  The  Constitution  of  the  State  is  not  before  us  for 
construction,  as  this  cause  of  action  was  perfected  and  the  contro- 
versy arose  under  the  territorial  government. 

Examining  the  above  propositions,  it  is  not  necessary  to 
indulge  in  any  discussions  upon  the  general  doctrine  that  an 
officer^s  claim  to  fees  allowed  by  statute  is  not  a  contract 
(See  cases  last  cited,  and  People  v.  Dcrfm,  33  N.  Y.  269 ;  88 
Am.  Dec  377;  BvUer  v.  Pennsylvania^  10  How.  402;  Hoke  v. 
Henderson^  4  Dev.  1 ;  25  Am.  Dec.  677;  Oonitor  v.  Mayor  dc 
5  N.  Y.  285;  MiUer  v.  Kkter,  68  Cal.  142.  See,  also,  cases 
infra.)  Nor  is  his  claim  to  fees  to  be  performed  in  the  future  a 
vested  right.  (Cases  mpra  and  infra.)  But  his  claim  to  fees  for 
services  past,  and  wholly  performed,  upon  a  statutory  fee  bill,  in 
force  while  he  was  performing  those  services,  might  be  a  vested 
right,  of  which  the  legislature  could  not  deprive  him  by  a  law 
diminishing  the  fees  theretofore  fixed  by  the  statute.  But  let 
us  see  in  what  position  appellant  stands  to  invoke  this  principle. 
For  the  first  three  and  a  half  months  of  appellant's  adminis- 
tratorship, the  old  section  253  was  in  force;  for  the  remaining 
nineteen  months  of  his  official  relation  to  the  estate,  the  amend- 
ment of  September  14,  1887,  was  the  law.  (Except  the  period 
of  the  law  of  March  14,  1889,  which  we  will  advert  to  below.) 

Appellant  does  not  separate  his  services  as  to  these  two 
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periods^  and  claim  corapensatioD  upon  services  rendered  in  the 
three  and  a  half  months'  period  under  the  old  law,  and  upon 
those  rendered  in  the  nineteen  months^  period  under  the  amend- 
ment If  he  did  so,  and  claimed  a  higher  percentage  upon 
services  fully  performed  and  passed  during  the  three  and  a  half 
months'  period,  the  argument  of  vested  right  would  address 
itself  to  us  with  some  force.  (People  v.  Pyper,  Utah,  Feb.  1, 
1889.)  Appellant  does  not  claim  that  any  services  were  fully 
performed  in  the  short  period,  nor  does  the  record  disclose  that 
he  had  so  performed  them  at  the  close  of  this  period,  September 
14,  1887,  so  that  his  fees  could  be  ascertained  thereon.  He 
gave  no  data  to  the  District  Court  by  which  his  services  could 
be  classified  into  these  respective  periods,  and  made  no  demand 
for  such  segr^ation.  On  April  11,  1889,  it  did  appear  that 
his  claim  to  fees  had  accrued  since  June  1,  1887.  It  did  not 
appear  that  any  of  it  had  accrued  prior  to  September  14,  1887. 
The  District  Court  was  therefore  right  in  concluding  that  the 
services  and  conditions  on  which  fees  could  be  claimed  arose 
subsequent  to  September  14,  1887,  and  properly,  under  the 
facts  before  the  court,  allowed  the  fees  upon  the  basis  provided 
in  the  act  of  that  date. 

The  legislature  seems  to  have  never  tired  of  passing  acts  upon 
this  subject;  and  we  are  again  confronted  with  their  will  as 
expressed  in  the  Act  of  March  14, 1889,  going  into  effect  April 
1,  1889,  by  which  aet  the  fees  of  public  administrators,  and  all 
other  administrators,  are  placed  at  six  per  cent  of  the  first  thou- 
sand dollars,  which  is  a  reduction  of  one  per  cent  on  the  thou- 
sand from  the  fees  allowed  by  the  Act  of  September  14,  1887. 
Appellant's  final  account  was  rendered  April  11,  1889.  The 
question  is  presented,  whether  the  Act  of  March  14,  1889,  in 
force  April  1, 1889,  operates  to  reduce  appellant's  claim  one 
per  cent  on  the  first  thousand  dollars. 

The  record  discloses  that  every  act  and  service  of  the  adminis- 
trator was  completed  prior  to  April  1,  1889.  All  his  services, 
as  far  as  are  concerned  with  the  Act  of  March  14,  1889,  come 
under  the  class  of  past  services  fully  performed,  the  fees  for 
which  wfire  wholly  earned  under  a  former  fee  bill  before  the 
Act  of  March  14,  1889,  was  passed ;  his  claim  to  which  was 
therefore  a  vested  and  accrued  right,  with  which  the  legislature 
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could  not  interfere  by  that  latter  act.  {People  v.  Pyper^  mprOy 
and  cases  cited  in  Supervisora  v.  Allen,  99  N.  Y.  532,  and  cases 
9upra  and  infra.) 

Returning  to  the  Restriction  Act  again,  we  have  to  observe,  in 
order  that  the  Restriction  Act  may  prt)tect  appellant's  position, 
two  facts  must  be  found :  lirsty  that  appellant  in  his  claim  for 
fees  was  a  public  officer;  second,  that  the  act  diminishing  the 
fees  was  a  "  local  or  special  law."  If  either  of  those  proposi- 
tions be  found  in  the  negative,  the  case  is  concluded.  The 
Restriction  Act  did  not  forbid  the  legislature  of  the  Territory 
from  passing  an  act  creating,  increasing,  or  diminishing  fees, 
percentages,  or  allowances  of  public  officers  during  the  term  for 
which  they  were  elected  or  appointed.  It  fell  far  short  of  the 
prohibitions  of  section  31,  article  v.  of  the  Constitution,  after- 
wards adopted  by  the  people  for  the  control  of  the  legislature, 
and  which  inhibits  the  passing  of  any  law  increasing  or  dimin- 
ishing the  salaries  or  emoluments  of  a  public  officer  after  his 
election.  The  Restriction  Act  forbade  only  the  passing  of  any 
local  or  special  law  upon  the  subject  indicated.  The  only 
inquiry,  therefore,  before  us  is,  whether  the  Act  of  September 
14,  1887,  was  local  or  special.  The  operation  of  the  act  is  not 
upon  any  particular  person  or  officer,  nor  in  any  certain  locality 
or  localities  in  the  Territory.  It  applies  to  all  executors  and 
administrators,  public  and  private,  throughout  the  Territory. 
What  shadow  or  pretense  of  reason  there  is  to  pronounce  this 
act  local  or  special  is  not  apparent  to  us.  On  the  other  hand, 
that  it  is  not  local  or  special  seems  to  us  perfectly  clear,  and 
80  undisputably  sustained  by  the  decisions,  that  to  discuss  the 
proposition  or  review  the  cases  would  be  an  uninstmctive  com- 
piling of  elementary  and  well  understood  law.  Suffice  to  refer 
to  a  few  of  the  authorities :  State  ex  rel.  Van  Riper  v.  ParwM, 
40  N.  J.  L.  1;  Wheeler  v.  PhUadelphia,  77  Pa.  St  338;  Jfo- 
Avmdi  V.  Mississippi  etc.  B.  R.  Cb.  20  Iowa,  338 ;  Haskd  v. 
Burlington,  30  Iowa,  232;  Iou>a  R.  R.  L.  Cb.  v.  Soper,  39 
Iowa,  112;  IMe  Rock  etc.  Ry.  Co.  v.  Hannifordy  49  Ark.  291; 
Dow  V.  Beidelman,  49  Ark.  325 ;  MonUigue  v.  SaJte,  64  Md. 
481;  Abeel  v.  Clark,  84  Cal.  226;  Slaie  v.  MiUer,  100  Mo.  439; 
Longan  v.  Cofwniy  of  Solano,  65  Cal.  122 ;  Brooks  v.  Hyde,  37 
Cal.  366 ;  Humes  v.  Missouri  Pac  Ry.  Co.  82  Mo.  221;  52 
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Am.  Rep.  869;  Skinner  v.  Bogerty  42  N.  J.  L.  407;  Emng  v. 
HoblUzelle,  85  Mo.  64;  State  v.  ToUe,  71  Mo.  650;  Darrow  v. 
People,  8  Colo.  417;  In  re  Church,  92  N.  Y.  1;  State  v.  Hawkins, 
44  Ohio  St.  98 ;  and  many  cases  in  Sedgwick's  Statutory  and 
Constitutional  Law,  pp.  634,  535,  539,  notes. 

The  conclusion  last  stated  is  sustained  by  the  authorities 
cited,  and  it  is  not  at  all  shaken  by  the  cases  to  which  the 
appellant  has  referred  us  in  his  supplemental  brief.  The  cases 
he  there  cites  were  decided  upon  facts  different  from  those  now 
under  consideration,  and  the  law,  as  in  those  cases  declared, 
does  not  affect  the  conclusion  we  have  reached. 

The  judgment  of  the  District  Court  is  affirmed. 

BlakEj  C.  J.J  and  Habwood,  J.,  concur. 
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OaJin'iTUTioNAL  Law— 5ta<ut««—  Validiiy^  Appeals  in  probate  matten.— Sectloni 
82i  and  825  of  the  Probate  Practice  Act,  providlDg  fur  appeals  directly  to  the 
Bapreme  Gonrt,  enacted  prior  to  the  adoption  of  the  OonBtitation,  were  in  oon^ 
fliot  with  section  1869  of  the  Beyised  Statutes  of  the  United  States,  defining  the 
appellate  Jurisdiction  of  the  Supreme  Court  of  the  Territory,  and  limiting  it  to 
appeals  in  all  oases  from  the  final  decisions  of  the  District  Oonrts;  and  also 
with  section  1932  of  the  Revised  Btatates  of  the  United  States,  providing  that  in 
all  cases  an  appeal  may  be  taken  from  any  order,  judgment,  or  decree  of  the  Pro- 
bate Court  to  the  District  Courts,  and  were  therefore  null  and  void  in  so  far  as 
they  prescribed  direct  appeals  to  the  Supreme  Court ;  and  being  nnU  and  void* 
did  not,  upon  the  adoption  of  the  Constitution,  become  laws  of  the  State  under 
section  xx.  Schedule,  sec  1,  Constitution. 

BzATDTOBT  lnTKa;piaetATioV'-Final  Judgments— Appeois  in  probaU  matters,— An 

order  of  the  District  Court,  made  in  a  probate  proceeding  in  any  of  the  cases 

.  enumerated  in  section  445  of  the  Code  of  Civil  Procedure,  which  is  a  final  deter- 

'  mination  of  the  rights  of  the  parties,  is  a  final  judgment  within  the  meaning  of 

title  II,  chapters  1  and  2  of  the  Code  of  Civil  Procedure,  relating  to  appeals  in 

dvU  actions. 

ilMB — Appeals  in  probate  matters  —  Jurisdiction.  —  The  original  jnrladiotion  of  fh« 
District  Court  being  extended  by  the  ConsUtntion,  section  1,  Schedule,  to  include 
aU  matters  of  probate,  the  provisions  of  subdivision  2,  section  421  of  tlie  Code 
of  Civil  Procedure,  prescribing  the  time  in  which  appeals  may  be  tsken  from 
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Jadgm«nti  i«nd«r»d  on  tsppe^X  from  inferior  oonrti,  tnd  Motion  444  of  the  Code 
of  Givil  Prooednra,  proyiding  thAt  appeals  may  be  taken  to  the  Bapreme  Conrt 
from  flnal  judgments  of  the  Diatrict  Ooorts,  entered  in  actions  or  spedal  pro- 
oeediDgs  eommenced  in  those  courts,  or  brooght  into  those  courts  from  other 
courts,  do  not  now  apply  to  probate  matters,  and  appeals  taken  in  such  matten 
•le  now  taken  under  the  prorisions  of  subdivision  1  of  section  421,  allowing 
appeals  from  a  final  Judgment  in  an  action  or  special  proceeding  commenced 
in  the  court  in  which  the  same  is  rendered  within  one  year  from  the  entry  of 
Judgment 

Appecdfixm  Third  Judiciai  District,  Deer  Lodge  Counig. 

The  appeal  was  taken  from  an  order  by  Dubfbe^  J.^  direct* 
ing  the  distribution  of  decedent's  estate. 

On  motion  to  dismiss. 

Thompson  Campbell,  and  Robinson  &  Stapleton,  for  the  motion. 

Forbis  &  Forbis,  contra. 

Habwood,  J. — The  appeal  herein  is  prosecuted  on  behalf 
of  Hannah  De  Long^  and  other  persons  claiming  to  be  heirs 
at  law  of  Elizabeth  McFarland,  deceased.  Appeal  is  taken 
"  from  an  order  or  decree*'  of  the  District  Court  of  the  Third 
Judicial  District,  directing  the  distribution  of  the  estate  of 
decedent  to  Wilbur  N.  Aylesworth,  and  to  the  estate  of  David 
H.  McFarland,  deceased.  It  appears  by  the  record  that  said 
order  or  decree  of  distribution  was  made  and  entered  February 
8y  1890^  and  that  appeal  therefrom  was  taken  January  20^  1891. 
Said  distributees  named  in  said  order  now  appear  by  counsel, 
and  move  the  dismissal  of  said  appeal  on  the  ground  that  the 
same  was  not  taken  within  the  time  required  by  law  in  such 
cases. 

It  is  contended  in  support  of  the  motion  that  the  time  for 
taking  an  appeal  in  the  matter  here  involved  is  limited  to  sixty 
days  under  the  provisions  of  sections  324  and  325  of  the  Pro- 
bate Practice  Act.  On  the  other  hand,  counsel  for  appellants 
contend,  in  opposition  to  said  motion,  that  under  the  new  system 
of  judiciary,  and  the  jurisdiction  thereof,  established  by  the 
Constitution,  an  appeal  in  the  matter  at  bar  should  be  taken 
under  the  provisions  of  chapters  1  and  2,  title  xi.  of  the  Code  of 
Civil  Procedure;  and  that  the  tim£  within  which  the  same  must 
be  taken^  is  prescribed  by  subdivision  1  of  section  421  of  the 


1891.]  In  be  McFakland's  Estate.  447 

Code  of  Civil  Procedure,  and  is  limited  to  one  year  in  case  the 
appeal  is  from  the  judgment.  It  is  further  contended  by  appel- 
lants' counsel  that  sections  324  and  325  of  the  Probate  Practice 
Act,  in  so  far  as  the  same  provides  for  an  appeal  directly  from 
certain  orders  and  decrees  of  the  Probate  Court  to  the  Supreme 
Court,  are  null  and  void,  and  have  no  force  as  statutes  of  this 
State,  for  the  reason  that  when  enacted  in  1887,  the  provisions 
thereof  were  contrary  to  the  laws  of  the  United  States  organiz- 
ing the  Territory  of  Montana  and  applying  thereto;  and  hence 
being  invalid  as  laws  of  the  Territory,  the  same  did  not  become 
laws  of  the  State  of  Montana  by  virtue  of  the  constitutional 
provision  that:  "All  laws  enacted  by  the  legislative  assembly 
of  the  Territory  of  Montana,  and  in  force  at  the  time  the  State 
shall  be  admitted  into  the  Union,  and  not  inconsistent  with  this 
Constitution  or  the  Constitution  or  laws  of  the  United  States 
of  America,  shall  be  and  remain  in  full  force  as  the  laws  of  the 
State,  until  altered  or  repealed,  or  until  they  expire  by  their 
own  limitation."     (Const.  Schedule,  §  1.) 

This  motion  raises  questions  of  much  interest  and  importance, 
and  fraught  with  some  difficulty  in  the  solution  thereof.  If 
sections  324  and  326  of  the  Probate  Practice  Act  are  in  force 
as  statutes  of  this  State,  the  provisions  thereof  sustain  the  propo- 
sitions asserted  in  favor  of  the  motion  before  us,  and  this  appeal 
should  be  dismissed.  If,  however,  for  any  cause  of  invalidity, 
said  sections  were  not  in  force  as  statutes  of  the  Territory,  the 
same  cannot  be  statutes  of  the  State;  because  the  enabling  act 
of  Congress  (§  24)  and  our  Constitution  (Schedule,  §  1)  both 
provide  that  the  laws  of  the  Territory  in  force  at  the  time  the 
State  should  be  admitted  into  the  Union,  and  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States,  or  our 
State  Constitution,  should  remain  in  force  as  the  laws  of  the 
State  until  otherwise  provided.  We  therefore  address  our 
inquiry  at  once  to  the  question  of  the  validity  of  said  sections 
324  and  325  of  the  Probate  Practice  Act.  Said  sections  pro- 
viding for  an  appeal  directly  from  the  Probate  to  the  Supreme 
Court  were  passed  subject  to  the  organic  law  governing  the 
Territory  of  Montana  in  1887,  and  were  valid  or  null,  by 
virtue  of  that  law.  The  Organic  Act  of  the  Territory  of  Mon- 
tana (§  9)  provides:  "That  the  judicial  power  of  said  Territory 
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shall  be  vested  in  a  Supreme  Court,  District  Courts^  Probate 
Courts,  and  in  justices  of  the  peace  .  .  •  •  The  jurisdiction  of 
the  several  courts  herein  provided  for,  both  appellate  and  origi- 
nal, and  that  of  Probate  Courts,  and  of  justices  of  the  peace, 
shall  be  limited  by  law/'  Again^  section  1866  of  the  United 
States  Revised  Statutes  provides :  "  The  jurisdiction,  both  ap- 
pellate and  original,  of  the  courts  provided  for  in  sections  1907 
and  1908  shall  be  limited  hj  law.''  Section  1907  provides: 
''The  judicial  power  in  .  •  •  •  Montana  shall  be  vested  in  a 
Supreme  Court^  District  Courts,  Probate  Courts,  and  justices 
of  the  peace."  Section  1932  of  the  Revised  Statutes  of  the 
United  States  provides :  '*  The  Probate  Courts  of  the  Territory 
of  Montana,  in  their  respective  counties,  in  addition  to  their 
probate  jurisdiction,  are  authorized  to  hear  and  determine  civil 
causes  wherein  the  damage  or  debt  claimed  does  not  exceed  |500, 
and  such  criminal  cases  arising  under  the  laws  of  the  Territory 
as  do  not  require  the  intervention  of  a  grand  jury;  but  they 
shall  not  have  jurisdiction  of  any  matter  in  controversy  when 
the  title  or  right  to  the  peaceable  possession  of  laud  may  be  in 
dispute,  or  of  chancery  or  divorce  causes;  and  in  all  cases  an 
appeal  may  be  taken  from  any  order,  judgment,  or  decree  of  the 
Probate  Courts  to  the  District  Courts."  Section  1869  of  the 
Revised  Statutes  of  the  United  States  defines  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the  Territory  of  Montana 
as  follows :  ''  Writs  of  error,  bills  of  exception,  and  appeals 
shall  be  allowed  in  all  cases  from  the  final  decisions  of  the  Dis- 
trict Courts  to  the  Supreme  Court  of  all  the  Territories  respect- 
ively, under  such  regulations  as  may  be  prescribed  by  law." 

We  think  it  is  palpable  without  argument  that,  where  the 
organic  law  provided  that  the  jurisdiction  of  the  courts  of  the 
Territory,  "6o<A  appetlaie  and  w'iffinal/*  shall  be  Umited  by 
law;  and  that  *'tn  all  cases'*  appeals  to  the  District  Courts 
should  lie  "from  any  order,  judgment,  or  decree  of  the  Probate 
Qmiis'/'  and  further,  that  the  appellate  jurisdiction  of  the 
Supreme  Court  should  be  of  appeals  *^ from  final  dedeions  of  the 
District  Courts/' — a  law  passed  by  the  legislative  assembly 
governed  by  such  fundamental  provisions,  directing  the  course 
of  appeals  otherwise,  is  void  and  of  no  effect,  in  so  far  as  it 
prescribes  such  other  course  of  appeals.    This  conclusion  would 
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be  reached  by  applying  either  of  two  familiar  maxims — expires-' 
no  untUB  ed  exdusio  alterius,  or  eocpressum  facU,  cesaare  iacUum. 
(Coke  upon  Lit.  210,  a;  Broom's  Leg.  Maxims,  226.)  These 
maxims  are  applicable  to  the  interpretation  of  statutes  which 
expressly  prescribe  the  method  to  be  pursued,  or  the  conditions 
governing  the  subject;  for  it  is  the  common  understanding  that 
the  expression  of  such  method  or  conditions  manifests  an  in- 
tention to  exclude  all  that  might  otherwise  be  implied,  unless 
the  contrary  intention  clearly  appears  in  the  instrument.  It 
should  be  remembered  that  the  provisions  of  section  324  of 
the  Probate  Practice  Act,  for  an  appeal  from  the  Probate  to 
the  Supreme  Court  as  found  in  the  present  volume  of  Compiled 
Statutes,  is  not  found  in  the  Revised  Statutes  of  1879,  preced- 
ing the  present  volume.  The  same  section  as  found  in  the  Re- 
vised Statutes  of  1879  provides  that  such  appeal  should  be 
taken  from  the  Probate  to  the  District  Court,  and  conformed 
to  the  provisions  of  the  organic  law  above  reviewed.  An  in- 
spection of  the  original  act,  which  became  the  present  volume 
of  "  Compiled  Statutes,''  will  show  that  the  change  crept  into 
the  statute,  not  by  design  on  the  part  of  the  compiler,  but  by 
inadvertently  compiling  that  portion  of  the  act  from  a  publica- 
tion which  did  not  contain  a  correct  print  of  the  statute  as  it 
then,  and  had,  for  a  long  time,  existed.  I 

The  biatutes  comprised  in  said  sections  324  and  325  (Prob. 
Prac.  Act)  are  not  the  only  statutes  providing  for  appeals  from 
the  orders,  judgments,  and  decrees  of  the  Probate  Courts. 
Chapter  3  of  title  11,  page  180  (Comp.  Stats),  is  entirely  de- 
voted to  the  subject  of  appeals  from  the  Probate  to  the  District 
Courts;  and  the  same  orders  and  decrees  in  probate  matters  are 
there  made  appealable  to  the  District  Courts,  which  by  section 
32 i  of  the  Probate  Practice  Act  are  made  appealable  directly 
from  the  Probate  to  the  Supreme  Court.  It  is  further  provided 
in  section  699  (Code  Civ.  Proc.)  that  "the  jurisdiction  of  the  Dis- 
trict Court  shall  be  original  and  appellate.*'  Section  701  (Code 
Civ.  Proc.)  provides  that  "the  appellate  jurisdiction  of  these 
[District]  Courts  shall  extend  to  hearing  upon  appeal  an  order 
or  judgment  of  a  Probate  Court  or  justice  of  the  peace  in  the 
cases  provided  by  law. ''  Section  697  (Code  Civ.  Proc.)  pro- 
vides: "The  Supreme  Court  shall  have  appellate  jurisdiction 
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in  all  cases  tried  in  the  District  Courts.''  Under  the  territorial 
system  a  party  feeling  aggrieved  by  the  decision  of  the  Probate 
Court,  in  a  matter  like  that  in  the  case  at  bar,  could  carry  the 
question  ultimately  to  the  Supreme  Court.  But  such  question 
had  to  come  to  the  Supreme  Court  by  appeal  from  the  final 
determination  thereof  in  the  District  Court.  The  jurisdiction 
and  practice  of  the  District  Court,  in  such  case,  as  well  as  the 
manner  of  appealing  from  the  final  determination  by  that 
court  to  the  Supreme  Court,  is  ably  elucidated  by  Chief  Justice 
Wade  in  Broadwater  v.  Richards,  4  Mont.  52,  80. 

The  foregoing  inquiry  into  the  conditions  which  governed 
the  practice  under  the  old  system  concerns  the  question  before 
us,  not  only  in  order  to  find  whether  or  not  sections  324 
and  325  (Prob.  Prac.  Act)  are  valid  statutes  of  the  State,  by 
virtue  of  having  been  valid  statutes  of  the  Territory,  but  also 
as  shedding  some  light  upon  the  practice  to  be  pursued  in  the 
appeal  from  judgments,  orders,  and  decrees  of  the  District 
•Courts,  in  probate  matters,  under  the  new  conditions  inaugu- 
rated by  the  adoption  of  our  State  Constitution.  It  cannot 
yet  be  said,  in  respect  to  our  system  of  laws,  ''old  things  are 
passed  away ;  behold,  all  things  are  become  new."  While  we 
have  a  new  judiciary,  established  by  the  Constitution,  wherein 
there  is  no  Probate  Court,  as  a  distinct  member  of  that  system, 
we  have  the  old  body  of  statute  laws,  which  was  modeled  to 
apply  to  the  territorial  system  in  which  there  was  a  distinct 
Probate  Court;  which  statutes  are  still  in  force  as  State  laws, 
in  so  far  as  the  same  are  not  inconsistent  with  the  Constitution. 
(Const.  Schedule,  §  1.) 

.  By  a  provision  of  the  Constitution  the  original  jurisdiction 
of  the  District  Courts  thereby  established  is  extended  over  the 
whole  field  of  "  matters  of  probate."  (Const,  art  viii.  §11.) 
By  this  provision  "all  matters  of  probate,"  and  necessarily  the 
administration  of  all  laws  relating  thereto,  are  now  under  the 
original  jurisdiction  of  the  District  Courts.  In  order  to  make 
the  statutes  relating  to  probate  matters  and  Probate  Courts 
apply  to  the  District  Courts  under  the  new  system,  it  is  pro- 
vided in  the  Constitution  (Schedule,  §  4),  that  the  term  "  pro- 
bate," where  it  occurs  in  the  statute,  in  the  combination 
"probate  judge,"  or  "Probate  Court,"  is  eliminated,  and  the 


1891.]  In  be  McFarland's  Estate.  451 

term  "district"  is  inserted  in  lieu  thereof.  What  change  has 
these  provisions  of  the  Constitution  wrought,  in  reference  to 
appeals  to  the  Supreme  Court  in  probate  matters?  We  have 
seen  how,  under  the  old  system,  the  probate  matters  enumerated 
in  section  445  (Code  Civ.  Proc.)  were  brought  under  the  juris- 
diction of  the  District  Court.  When  a  party  feeling  aggrieved 
by  the  final  determination  of  the  matter  by  that  court  sought 
to  appeal,  he  found  in  the  organic  law  a  provision  that  "writs 
of  error,  bills  of  exception,  and  appeals  shall  be  allowed  in  all 
cases  from  the  final  decisions  of  the  District  Courts  to  the 
Supreme  Court  •  .  •  •  under  such  regulations  as  may  be  pre- 
scribed by  law."  (§  1869,  Eev.  Stats.  U.  S.)  Turning  to  the 
statutes  of  the  Territory,  he  found  in  section  444  (Code  Civ. 
Proc.)  a  provision  that  "an  appeal  may  be  taken  to  the  Su- 
preme Court  from  the  District  Courts  in  the  following  cases: 
First,  from  a  final  judgment,  or  any  part  thereof,  entered  in  an 
action  or  special  proceeding  commenced  in  those  courts,  or 
brought  into  those  courts  from  other  courts."  In  section  421 
(Code  Civ.  Proc.)  was  found  prescribed  the  time  within  which 
such  appeal  must  be  taken,  in  the  following  terms:  "An  appeal 
may  be  taken :  .  •  •  •  From  a  judgment  rendered  on  an  appeal 
from  an  inferior  court,  within  ninety  days  aft^r  the  entry  of 
such  judgment."  He  also  found  in  the  Code  of  Civil  Proced- 
ure statutes  prescribing  the  grounds  upon  which  he  could  move 
for  a  new  trial,  and  section  327  of  the  Probate  Practice  Act, 
directing  that  in  probate  p'oceedinga  either  party  "may  move 
for  a  new  trial  upon  the  same  grounds  and  errors,  and  in  like 
manuer  as  provided  in  the  Civil  Practice  Act  for  civil  actions." 
It  is  further  provided  in  section  323  of  the  Probate  Practice 
Act  that,  "except  as  otherwise  provided  in' this  title,  the  pro- 
visions of  the  Civil  Practice  Act  ....  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  mentioned  in 
this  title."  This  provision  is  comprehensive,  and  refers  to  pro- 
ceedings in  all  matters  of  probate  in  whatever  court  adjudicated. 
Now  under  the  new  system  these  provisions  of  the  Compiled 
Statutes  are  all  in  force,  with  this  modification  as  to  "probate 
matters":  These  matters  are  now  within  the  original  juris- 
diction of  thb  District  Court.  (Const,  art.  viii.  §  11.)  Pro- 
ceedings in  probate  matters  are  commenced  and  determined  iix 
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that  court,  and  hence  the  provisions  of  section  444  and  421^ 
quoted  supra,  as  to  appeals  from  final  judgment  '^rendered  on 
an  appeal  from  an  inferior  court,"  do  not  now  apply  to  probate 
matters.  Appeals  to  the  Supreme  Court  from  final  judgments^ 
orders,  or  decrees  of  the  District  Courts,  that  is,  orders,  decrees^ 
or  judgments,  which  in  their  nature  amount  to  a  ''final  deter- 
mination of  the  rights  of  the  parties  in  the  proceeding"  (§  238, 
Code  Civ.  Proc),  in  the  administration  of  the  laws  pertaining 
to  probate  matters,  are  now  to  be  taken  under  the  provisions 
relating  to  appeals  ''from  a  final  judgment  in  an  action  or 
special  proceeding  commenced  in  the  court  in  which  the  same 
is  rendered  "  (§  421,  Code  Civ.  Proc);  subject  to  all  other  pro- 
visions relating  to  motions  for  new  trials  and  the  review  of  evi- 
dence on  appeal,  etc.^  if  such  relief  is  sought.  (§  327,  Prob* 
Prac.  Act.) 

It  is  objected  that  the  term  "judgment,"  as  used  in  the  Code 
of  Civil  Procedure,  and  especially  as  used  in  sections  421  and 
444  thereof,  was  not  intended  by  the  framers  of  the  Code  to 
apply  to  or  include  an  order  or  decree  of  the  court  exercising 
probate  jurisdiction,  directing  the  distribution  of  an  estate,  as 
in  the  case  at  bar ;  or  granting  letters  testamentary  or  of  admin- 
istration, or  refusing  the  same ;  or  an  order  made  upon  the  set- 
tlement of  an  executor,  or  administrator,  or  guardian,  eta 

What  is  a  "judgment"  in  contemplation  of  our  Code  of  Civil 
Procedure?  It  is  not  necessary  to  look  beyond  that  instrument 
for  a  defioition  of  the  term.  Section  238  (Code  Civ.  Proc) 
defines  the  term  as  follows:  "A  judgment  is  the  final  deteruri- 
nation  of  the  rights  of  parties  in  an  action  or  proceeding." 
There  is  a  large  class  of  matters  or  subjects  arising  in  the 
administration  of  probate  matters,  susceptible  of  final  determi- 
nation by  the  court  exercising  probate  jurisdiction,  so  far  as 
concerns  the  action  of  that  court;  like  the  subject  at  bar,  an 
order  or  decree  directing  the  distribution  of  the  estate.  This 
certainly  comes  under  the  head  of  a  "proceeding,"  and  the 
action  of  the  coui't  was  a  final  determination  of  the  rights  of 
all  parties  claiming  a  right  of  succession  to  said  estate,  or  a  part 
thereof.  It  is  plain  that  the  action  of  the  court,  by  whatever 
term  it  may  be  designated,  has  all  the  elements  of  a  judgment 
under  the  statutory  definition.     If  the  term  "judgment"  was 
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not  defined  by  the  Code^  it  would  be  found  that  the  general  defi* 
nition  of  the  term  includes  in  its  scope  an  order  like  that  in  the 
case  at  bar.     (Anderson's  Law  Diet.  676.) 

It  can  be  demonstrated  by  the  provisions  of  the  Code  of  Civil 
Procedure  that  the  term  "judgment/'  as  therein  defined,  was 
intended  to  include  and  apply  to  such  orders  or  decrees  in 
purely  probate  matters,  as  that  involved  in  the  case  at  bar;  and 
further,  that  the  general  provisions  of  chapters  1  and  2,  title  11, 
Compiled  Statutes,  were  intended  to  provide  for  appeals  to  the 
Supreme  Court  from  the  "final  determination  of  the  rights  of 
the  parties"  in  proceedings  pertaining  to  purely  probate  matters 
as  well  as  formal  litigation.  The  matters  of  probate  suscepti- 
ble of  final  determination  by  the  court  exercising  jurisdiction 
over  the  same  are  grouped  together  in  section  445  of  the  Code 
of  Civil  Procedure,  such  as:  "Admitting  a  will  to  probate,  or 
refusing  the  same;  setting  apart  property,  or  making  an  allow- 
ance to  the  widow  or  children;  granting  letters  testamentary  or 
of  administration,  or  appointing  a  guardian,  or  refusing  to  grant 
such  letters  or  make  such  appointment;  or  an  order  or  decree 
by  which  a  debt,  claim,  legacy,  or  distributive  share  is  allowed 
or  payment  thereof  directed,  or  by  which  such  allowance  or 
direction  is  refused,"  etc.  All  the  proceedings  in  purely  pro- 
bate matters  there  mentioned  are  made  appealable  from  the 
Probate  to  the  District  Court.     (§  445,  Code  Civ.  Proc.) 

In  referring  generally  to  appeals  from  the  Probate  Court, 
provided  for  in  chapter  3,  title  11  (Code  Civ.  Proc),  section 
450  of  that  chapter  provides  that  "  the  appeal  shall  be  taken 
by  filing  with  the  clerk  of  the  court  in  which  the  judgment 
appealed  from  is  entered  •  .  •  •  a  notice  stating  the  appeal 
from  the  same."  Here  the  term  "judgment"  is  applied  indis- 
criminately to  the  final  determination  of  the  rights  of  parties 
in  matters  purely  probate,  as  well  as  to  matters  of  formal  liti- 
gation in  the  Probate  Court.  These  matters  of  probate  being 
appealed  to  the  District  Court,  all  the  original  papers  pertain- 
ing to  the  case,  with  a  transcript  of  the  docket,  were  by  section 
454  (Code  Civ.  Proc.)  directed  to  be  transmitted  to  the  District 
Court.  Section  457  of  the  same  chapter  provides:  "That  all 
appeals  taken  by  virtue  of  this  act  shall  be  tried  in  the  District 
Court  upon  the  papers  in  the  case,  as  if  the  same  had  originally 
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been  instituted  in  said  court."  The  matters  of  probate  thus 
appealed  received  the  final  determination  of  the  District  Court. 
Now  section  444  (Code  Civ.  Proc.)  contains  the  provision  that : 
**  An  appeal  may  be  taken  to  the  Supreme  Court  from  the  Dis- 
trict Courts  in  the  following  cases:  Firsty  from  a  final  judg- 
ment, or  any  part  thereof,  entered  in  an  action  or  s[)ecial 
proceeding  commenced  in  those  courts,  or  brought  into  those 
courts  from  other  courts."  Turning  to  section  421  (Code  Civ. 
Proc.),  we  find  again  the  provision  among  others  that  "an 
appeal  may  be  taken  •  •  •  .  from  a  judgment  rendered  on  an 
appeal  from  an  inferior  court."  These  terms  are  general,  com- 
prehensive, and  apply  to  judgments  rendered  by  the  District 
Court  in  those  cases  which  were  in  that  court  on  appeal  from 
an  inferior  court,  without  distinction  between  probate  matters 
and  matters  of  formal  litigation ;  so  that  it  is  conclusive  that 
the  term  "judgment,"  as  used  in  sections  421  and  444  (Code 
Civ.  Proc),  refer  to  the  "  final  determination  of  the  rights  of 
parties"  in  all  the  matters  of  probate  mentioned  in  section  445 
appealable  to  the  District  Court,  as  well  as  to  matters  of  formal 
litigation. 

Bearing  in  mind  that  the  legal  definition  of  the  term  "judg^ 
ment"  is  "the  fiual  determination  of  the  rights  of  parties  in  an 
action  or  proceeding,"  it  will  be  interesting  to  notice  a  little 
further  what  terms  the  framers  of  our  Codes  employ  in  refer- 
ring to  matters  purely  probate.  The  term  "proceeding"  is 
used  in  the  Probate  Code  as  a  general  designation  of  the 
action  and  procedure  whereby  the  law  is  administered  upon  the 
various  subjects  within  the  probate  jurisdiction.  Section  1  of 
the  Probate  Practice  Act  provides :  "  The  proceedings  of  the 
Probate  Courts  shall  be  construed  in  the  same  manner  and  with 
like  intendments  as  the  proceedings  of  courts  of  general  juris- 
diction." Section  5  of  the  Probate  Practice  Act  provides  that 
"the  seal  of  the  court  need  not  be  affixed  to  eiuy  proceedings 
therein,  except,"  etc.  Section  328  of  the  Probate  Practice  Act 
provides  that  "at  or  before  the  hearing  of  petitions  and  contests 
for  the  probate  of  wills;  for  letters  testamentary  or  of  adminis- 
tration; for  sales  of  real  estate,  and  confirmations  thereof;  set- 
tlements, partitions,  and  distributions  of  estates;  settiug  apart 
liomesteads,  and  aU  other  prooeedings  where  all  the  partiea 
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interested  in  the  estate  are  required  to  be  notified  thereof/'  the 
court  may  appoint  counsel  to  represent,  "in  all  such  'pro- 
ceedingsy^  certain  parties  interested  who  " are  unrepresented/' 
Where  a  contest  may  be  raised  and  a  final  determination  made 
by  the  court  respecting  any  subject  involved  in  the  adminis- 
tration of  an  estate,  the  Probate  Code  terms  the  same  a  pro- 
ceeding,  and  directs  the  procedure  therein  to  conform  as  nearly 
as  the  nature  of  the  case  will  admit  to  the  practice  governing 
the  formation  and  trial  of  issues  in  civil  actions;  and  expressly 
declares  that  the  provisions  of  the  Code  of  Civil  Procedure 
''are  applicable  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in"  the  Probate  Court,  except  as  other- 
wise provided  therein.  (§§  323,  326,  327,  328,  330,  20,  21, 
22,  164,  165,  166,  287,  Prob.  Prac.  Act.)  The  terms  "cases," 
''cause,"  and  "judgment"  are  likewise  applied  by  the  Code  of 
Civil  Procedure  to  proceedings  of  distinct  inquiry  and  determi- 
nation by  the  court  in  matters  of  probate  as  well  as  to  matters 
of  formal  litigation.  (§§  445,  450,  454,  457,  Code  Civ.  Proc.) 
A  careful  study  of  the  Code  will  reveal  the  fact  that  the 
terms  "case"  and  "proceeding"  are  used  in  a  much  broader 
and  less  technical  sense  than  the  term  "  action."  Section  697 
(Code  Civ.  Proc.)  provides :  "The  Supreme  Court  shall  have 
appellate  jurisdiction  in  all  cases  tried  in  the  District  Courts." 
This  statute  is  no  less  in  force  now  than  under  the  territorial 
system,  for  it  is  in  entire  harmony  with  section  15,  article  viii.  of 
the  Constitution,  which  provides:  "Writs  of  error  and  appeals 
shall  be  allowed  from  the  decisions  of  the  District  Courts  to  the 
Supreme  Court  under  such  regulations  as  may  be  prescribed  by 
law."  The  District  Courts  now  have  original  jurisdiction  of 
"all  matters  of  Probate."  (Const,  art.  viii.  §  11.)  We  think 
the  final  determination  by  those  courts  of  cases  in  the  probate 
department  of  their  jurisdiction,  susceptible  of  final  determina- 
tion, such  as  are  enumerated  in  section  445  of  the  Code  of  Civil 
Procedure,  ought  still  to  be  regarded  as  final  judgments  of  the 
District  Courts,  and  where  appeal  to  the  Supreme  Court  is 
sought,  the  same  must  now  be  taken  under  the  regulations  pre- 
scribed for  appeals  "from  final  judgment  in  an  action  or  special 
proceeding  commenced  in  the  court  in  which  the  same  is  ren- 
dered."   (Code  Civ.  Proc.  chs.  1,  2,  tit.  11.) 
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It  is  ordered  that  the  motion  to  dismiss  the  appeal  herein  be^ 
and  the  same  is  overruled. 

Blake^  C.  J.,  and  Be  Witt,  J.,  concur. 


STATE  ex  BEL.  CONGDON,  v.  SECOND  JUDICIAL 
DISTRICT  COURT. 

OovmwkvaE— Election^ InconsigteiU  positions  of  moving  parli^.^H  party  who 
hM-been  granted  a  contiDuance  c&nuot,  when  the  payment  of  costs  is  imposed 
as  a  condition  therefore  decline  to  pay  such  costs,  and  offer  to  proceed  to  trial 
without  withdrawing  his  motion  for  a  continuance.  {A'eweU  y.  JIfj/endotff,  9 
Mont.  262,  cited.) 

BiMM"  Absence  of  evidence— Costs, ^Beciion  258  of  the  Code  of  Civil  Procedure^ 
allowing  a  continuance  upon  the  ground  of  the  absence  of  evidence,  concludsa 
by  providing  that  upon  terms  the  court  may  postpone  a  trial  upon  grounds 
other  than  the  absence  of  evidence.  Section  603  of  the  Code  of  Civil  Procedors 
provides  that  upon  the  pistponement  of  a  trial  fur  any  cause,  costs  may  be  im- 
posed in  the  discretion  of  tlie  court.  Beld^  that  said  sections  when  constroed 
together  as  parts  of  the  same  act  conferred  jurisdiction  upon  the  trial  court  to 
impose  costs  as  a  condition  for  a  oontinuanoe,  upon  the  ground  of  absence  of 
evidence  as  well  as  other  grounds. 

Original  proceeding.    Application  for  a  writ  of  certiorari. 
Mr.  Justice  De  Witt  stated  the  case  as  follows  :  — 

This  is  a  writ  of  certiorari  brought  to  review  two  orders  of 
the  Second  Judicial  District  Court,  made  in  the  case  of  Qiarles 
ODonnell  v.  Nelson  Bennett  el  aL,  pending  in  that  court  The 
case  came  on  for  hearing  December  16,  1890.  The  defendants 
moved  for  a  continuance  upon  the  ground  of  the  absence  of 
evidence.  The  motion  was  made  upon  an  affidavit  of  E.  R 
Congdon,  agent  of  defendants,  setting  forth  what  we  maj  here 
consider  material  testimony  expected  to  be  obtained  by  the  evi- 
dence of  one  Bocarde,  an  absent  witness,  and  showing  the  dili- 
gence used  to  procure  his  attendance.  The  plaintiff  admitted 
that  the  showing  of  diligence  was  sufficient,  and  declined  to 
admit  that  the  witness,  if  present,  would  testify  to  the  matters 
set  forth.  The  court  continued  the  case  until  the  next  call  of 
the  docket  at  the  costs  of  the  defendants.  This  appears  from 
the  bill  of  exceptions  certified  by  the  District  Court  in  obedience 
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to  the  writ  of  certiorari.  The  bill  of  exceptions  further  recites 
as  follows:  ^^That  thereupon  the  defendants  by  their  said  at- 
torneys stated  to  the  court  that  they  declined  to  pay  such  costs, 
and  would  proceed  to  trial  with  such  evidence  as  they  had,  but 
would  not  withdraw  their  motion  for  a  continuance;  but  the 
court  ordered  that  the  said  cause  be  continued  until  the  next 
call  of  the  civil  calendar  for  setting  causes  for  trial  at  the  cost 
of  defendants/' 

It  further  appears  by  the  certified  record  that  plaintiff  filed 
his  bill  of  costs.  No  exception  was  made  thereto  by  defend- 
ants, nor  was  a  motion  made  to  retax  the  costs.  Thereafter, 
on  the  plaintiff's  application,  the  court  ordered  execution  to 
issue  for  the  collection  of  the  costs,  which  was  done.  There- 
upon the  defendants,  by  said  Congdon  as  agent,  sued  out  this 
writ  of  certiorari  to  the  District  Court.  Relators  claim  that 
the  District  Court  exceeded  its  jurisdiction  in  two  respects: 
(1)  In  imposing  the  costs  upon  the  continuance.  (2)  In  order- 
ing execution  for  the  collection  of  said  costs. 

The  statutes  to  be  construed  are  as  follow,  all  from  the  Code 
of  Civil  Procedure:  "Sec.  253.  A  motion  to  postpone  a  trial 
on  the  ground  of  the  absence  of  evidence  shall  only  be  made 
upon  aflBdavit,  showing  the  materiality  of  the  evidence  expected 
to  be  obtained,  and  that  due  diligence  has  been  used  to  procure 
it.  The  court  may  also  require  the  moving  party  to  state  upon 
affidavit  the  evidence  which  he  expects  to  obtain,  and  if  the 
adverse  party  thereupon  admit  that  such  evidence  would  be 
given,  and  that  it  be  considered  as  actually  given  upon  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  shall  not 
be  postponed;  and  upon  terms  the  court  may,  in  its  discretion, 
upon  good  cause  shown,  and  in  furtherance  of  justice,  postpone 
a  trial  or  proceeding  upon  other  grounds  than  the  absence  of 
of  evidence.''  "Sec.  503.  When  an  application  is  made  to  a 
court  or  referee  to  postpone  a  trial,  the  payment  of  the  costs 
occasioned  by  the  postponement  may  be  imposed,  in  the  discre- 
tion of  the  court  or  referee,  as  a  condition  of  granting  the 
same."  "  Sec.  486.  Whenever  an  order  for  the  payment  of 
a  sum  of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  if  it  were  a  judgment." 
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F.  T.  MoBride,  for  PetltioDers. 

Coste  are  recoverable  at  law  only  by  force  of  statute,  and 
depend  upon  the  terms  of  the  statute  strictly  construed.  (4 
Am.  <t  Eng.  Encycl.  of  Law,  p.  314,  §  3,  n.  5;  J^ay  v.  Hurik^ 
68  Mich.  246;  In  re  Waring,  50  Cal.  30.)  In  section  253  of 
the  first  division  of  the  Code  of  Civil  Procedure  there  is  no  pro- 
vision whatever  for  imposing  terms  where  a  postponement  of  the 
trial  is  sought  on  account  of  the  absence  of  evidence,  and  it  would 
seem  from  the  reading  of  said  section  that  where  a  continuance 
of  the  trial  is  ordered  on  account  of  the  absence  of  testimony, 
and  the  opposite  side  refuses  to  admit  that  the  witness,  if  pres- 
ent, would  testify  as  set  up  in  the  application,  that  the  court 
has  no  discretion  whatever,  and  no  authority  to  impose  terms. 
Section  503  of  the  said  Code  provides  that  the  payment  of  costs 
may  be  imposed  as  a  condition  for  granting  a  continuance.  A 
strict  construction  would  make  this  section  refer  only  to  the 
latter  portion  of  section  253,  as  one  of  the  terms  which  a  court 
had  authority  to  impose  in  cases  where  a  postponement  was 
asked  on  grounds  otiier  than  the  absence  of  evidence;  but  to 
give  section  503  the  widest  and  broadest  signification  of  which 
it  is  capable,  costs  can  only  be  imposed  as  a  condition  of  grant- 
ing the  continuance,  the  condition  may  be  rejected  by  the  mov- 
ing party  and  then  the  trial  proceeds,  the  court  has  no  authority, 
the  condition  being  rejected  to  postpone  the  trial  at  the  cost  of 
the  moving  party.  The  court  had  no  authority  to  make  either 
of  the  orders  complained  of,  and  certiorari  is  the  proper  remedy. 
{In  re  Waring,  50  Cal.  30;  People  v.  McOarvey,  56  Cal.  327; 
California  Pao.  R.  R.  Co.  v.  Central  Pac.  R.  R.  Co.  of  Cal  47 
Cal.  528;  San  Mateo  Water  Works  v.  Skarpstein,  50  Cal.  284; 
Sanborn  v.  Belden,  51  Cal.  266;  Baker  v.  Superior  CL  71  Cal. 
683;  Gibson  v.  Superior  CL  83  Cal.  643.) 

Charles  O^DonneU,  for  Respondent. 

On  granting  defendant  a  continuance  for  the  absence  of  wit- 
nesses it  was  within  the  sound  discretion  of  the  District  Court 
to  require,  as  a  condition  thereof,  payment  of  a  gross  sum  as 
costs  and  disbursements,  etc.  {Hawkins  v.  Northwesiem  U.  Ry. 
Co.  etc  34  Wis.  302;  State  of  Nevada  ex  reL  Quinn  v.  Diatriet 
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a.  16  Nev.  76;  In  re  Wixom,  12  Nev.  219;  Black  v.  Appo- 
bnio,  1  Mont.  342;  WormaU  v.  Bdm,  1  Mont.  627.) 

De  Witt,  J. — We  have  recently  {Stale  ex  rel.  Murphy  v. 
District  Judge,  ante,  p.  401)  so  fully  defined  our  views  of  the 
province  of  the  writ  of  certiorari,  that  we  will  now  do  no  more 
than  inquire  whether  the  District  Court  exceeded  its  jurisdiction 
in  making  the  two  orders  complained  of. 

The  greater  portion  of  relators'  argument  is  made  upon  the 
alleged  ground  that  they  oflTered  to  proceed  with  the  trial,  but 
were  not  allowed  to  do  so  by  the  court.  Indeed,  the  record  does 
show  that  they  offered  to  proceed  with  the  trial.  But  the  record 
also  discloses  that  they  moved  for  a  continuance,  and  that  the 
continuance  had  been  granted  at  their  costs.  Relators  argue 
that  they  rejected  the  terms  imposed  by  the  court,  and  that  the 
trial  upon  their  offer  to  go  on  should  have  proceeded,  and  the 
court  had  no  authority  to  continue  the  case,  and  tax  the  costs 
against  tliem.  How  they  could  reject  an  order  of  the  court 
does  not  appear.  Perhaps  they  could  have  declined  to  accept 
a  continuance  on  the  terms  imposed,  and  have  done  this  by 
withdrawing  their  motion  for  a  continuance.  They  did  not 
ask,  or  offer,  that  the  order  for  the  continuance  should  be 
vacated,  which  must  necessarily  have  been  done  if  the  trial  was 
to  be  had.  They  expressly  stated  that  they  would  not  with- 
draw their  motion  for  a  continuance.  They  placed  themselves 
in  the  peculiar  position  of,  at  the  same  time,  demanding  a  con- 
tinuance, and  offering  to  try  the  case.  As  to  the  motives  of 
counsel  in  this  action,  nothing  appears,  nor  does  it  seem  to  con- 
cern this  court.  But  however  proper  the  motives,  the  fact  ia 
plain  upon  the  record,  that  their  attitude  toward  the  court  was 
equivocal.  How  was  the  District  Court  to  know  of  what 
mind  the  counsel  were  when  they  demanded  two  things,  abso- 
lutely inconsistent,  in  the  same  breath?  It  is  no  answer  to  say, 
that  counsel  were  endeavoring  to  preserve  their  rights.  If  the 
court  had  jurisdiction  to  impose  costs,  counsel  must  submit  to 
the  law.  In  that  contingency,  they  could  have  paid  the  costs 
and  had  their  continuance;  or  they  could  have  asked  to  have 
the  order  for  the  continuance  vacated,  and  if  done,  could  have 
saved  the  payment  of  the  costs.    On  the  other  hand^  if  the  court 
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had  not  jurisdiction  to  impose  the  costs,  counsel  had  the  remedy 
which  they  are  now  invoking.  The  District  Court  could  not 
have  done  other  than  it  did,  that  is,  take  the  word  of  counsel  as 
expressed  by  the  solemnity  of  their  motion  of  record,  and  disre- 
gard their  utterances  contradicting  their  motion. 

This  matter  seems  very  plain  to  my  mind,  so  much  so  that 
noticing  it  may  seem  superiBuous.  But  counsel  have  pressed  it 
upon  our  consideration,  and  it  is  perhaps  fair  to  meet  the  argu- 
ment contended  for  at  the  bar.  Suffice  it  to  say,  that  we  know 
of  no  principle  of  law  or  rule  of  practice  by  which  it  may  be 
demanded  from  a  court,  as  was  demanded  from  the  District 
Court  in  this  case,  and  even  here  insisted  upon,  that  it  do  both 
of  two  things  at  once,  the  performance  of  one  of  which  is  the 
non-performance  of  the  other,  and  then  complain  that  the  court 
has  done  the  one  demanded  by  a  formal  motion.  {Huglies  v. 
Dundee  if.  &  T.  L  Ck).  11  Savvy.  561,  and  cases  cited;  Newdl 
V.  Meyendotff,  9  Mont.  263.) 

I  am  of  opinion  that  the  granting  of  the  continuance  was 
proper  and  unavoidable,  and  will  inquire  whether  the  court  had 
jurisdiction  to  impose  the  costs  as  it  did.  If  section  253  stood 
alone,  relators  might  have  some  reasons  for  their  contention. 
The  section  first  provides  for  a  continuance  on  the  ground  of 
the  absence  of  evidence,  and  says  nothing  about  the  imposition 
of  terms  on  a  continuance  granted  for  this  reason.  Then  the 
section  goes  on  and  says  that  the  court  may  postpone  the  trial 
for  grounds  other  than  the  absence  of  evidence,  and  may  do  so 
upon  terms.  The  argument  is  left  open  by  this  section,  that 
having  provided  terms  on  a  continuance  for  causes  other  than 
the  absence  of  evidence,  that  this,  by  implication,  excludes  the 
imposition  of  terms  on  a  continuance  granted  by  virtue  of  the 
absence  of  evidence.  But  the  matter  is  made  by  section  503 
part  of  the  same  Code,  that  when  a  trial  is  postponed  for  any 
cause,  the  costs  occasioned  by  the  postponement  may  be  imposed 
in  the  discretion  of  the  court.  In  section  253  we  have  a  special 
provision  covering  one  class  of  cases.  In  section  503  we  find  a 
general  provision  covering  all  classes,  including  that  named  in 
section  253.  It  is  not  a  case  of  expressh  unim,  exdusio  alieriuSy 
because,  when  we  consider  the  two  sections,  it  is  not  a  fact  that 
there  is  an  expreasio  uniiis,  and,  consequently^  there  can  be  no 
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exdusio  aUeriua,  The  facts  are  quite  the  contrary.  Section  503 
is  an  expression  of  all^  and  hence  an  including  of  all,  and  the 
maxim  becomes  expreaaio  omnium,  indiLsio  omnium.  The  Dis- 
trict Court  therefore  had  jurisdiction,  under  section  603,  to 
impose  costs  as  it  did.  No  question  of  their  amount  or  their 
re-taxation  is  presented.  The  order  imposing  costs  being  made^ 
the  statute,  section  486,  allows  an  execution  therefor. 
I  advise  that  the  writ  be  dismissed. 

Blake,  C.  J.  (concurring), — Sections  253  and  503,  mpraf 
are  parts  of  the  same  act,  the  Code  of  Civil  Procedure,  and 
should  be  construed  together.  When  they  are  thus  read  there 
is  no  repugnancy,  and  the  court  below  had  the  power  in  the 
exercise  of  its  discretion  to  impose  costs  upon  the  relators  as  a 
condition  of  granting  the  motion  to  postpone  the  trial  of  the 
action.  And  I  concur  in  the  judgment  that  the  writ  should  be 
dismissed. 

Harwood,  J.  (concurring). — The  sole  question  to  be  con- 
sidered in  this  case  is,  whether  the  court  exceeded  its  jurisdic- 
tion in  assessing  the  costs  involved  by  the  continuance,  upon 
the  party  applying  therefor.  Counsel  for  relator  admits  that 
under  the  statute  quoted  supra  the  court  has  jurisdiction  to 
impose  such  costs  as  a  condition  of  granting  continuance,  exceji 
where  the  moving  party  is  entitled,  on  his  showing,  to  a  con- 
tinuance on  the  ground  of  absence  of  evidence.  His  reasoning 
would  apply  with  much  force  if  section  253  was  the  only  stat- 
ute on  the  subject.  But  section  503  seems  to  apply  to  all 
cases  of  postponement,  and  especially  provides  that  costs  occa- 
sioned thereby  may  in  the  discretion  of  the  court  be  imposed  as 
a  condition  of  granting  the  same.  This  section  is  general,  and 
makes  no  distinction  as  to  the  grounds  upon  which  continuance 
is  granted.  Relator  contends  that  section  503  should  be  inter- 
preted to  relate  only  to  the  latter  part  of  section  253,  authoriz- 
ing a  continuance  to  be  granted  on  ^' other  grounds  than  the 
absence  of  evidence.^'  If  that  be  done,  section  503  becomes 
meaningless  and  vain  legislation,  because  section  253  provides 
that  terms  may  be  imposed  upon  granting  a  continuance  on 
'^grounds  other  than  the  absence  of  evidence.'^    Such  interpre- 
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tatioD  would  give  section  503  the  effect  of  only  reiterating  what 
was  already  provided  by  section  253.  We  ought  to  interpret 
these  statutes  so  that  both  will  have  an  effect,  if  such  interpreta- 
tion is  possible.    (§  630,  Code  Civ.  Proc.) 

I  think  the  statute  gives  the  court  jurisdiction  in  its  discre- 
tion to  impose  the  costs  involved  by  the  continuance  upon  the 
party  applying  therefor,  without  reference  to  the  ground  for 
which  continuance  is  granted.  Such  discretion  might  be  exer- 
cised so  as  to  work  hardship  or  injustice  upon  a  party  who  had 
endeavored  with  due  diligence  to  prepare  for  trial,  and  had 
been  prevented  from  maturing  his  preparation  by  circumstances 
beyond  his  control.  In  such  cases  if  abuse  of  the  discretion 
appeared  it  would  undoubtedly  be  corrected.  But  in  the  case 
at  bar  we  are  to  pass  upon  the  question  of  jurisdiction  only, 
and  not  whether  it  has  been  properly  exercised.  The  applica- 
tion of  said  provisions  of  the  statute  being  the  only  question 
involved  in  the  case,  and  the  only  one  presented  by  relator's 
brief,  with  these  observations  I  concur  in  the  order  dismissing 
the  writ. 


CUNNINGHAM,  Appellant,  v.  QUIRK,  Respondent. 

Ooimnsiov—Exce^Hve  damages-^  NeiD  trial— Remitting  judgment, — In  an  actioQ 
against  an  officer  for  conversion,  it  appeared  that  the  goods  sold  bj  him  at  an 
execution  sale  cost  $226.90 ;  that  they  had  been  in  use  four  years,  and  were 
yalued  at  $106;  that  they  brought  $72.25  at  the  sale,  and  the  parchaser  testified 
that  they  "  looked  to  be  used  up  pretty  well."  Tlie  verdict  was  for  $196.  Eeld, 
that  on  motion  for  a  new  trial  it  was  not  an  abuse  of  discretion  for  the  court  to 
order  that  a  new  trial  be  granted  unless  the  plaintiff  remit  all  in  excess  of  tin 
sum  of  $185,  with  interest  and  costs. 

AsvmAis—£8t'fppH.  —  Vfhen  the  bill  of  exceptions  contained  in  the  transcript  oo 
appeal  stated  that  "  tliis  cause  came  on  regularly  to  be  heard  on  defendant's 
motion  for  a  new  trial,"  tlie  plaintiff  will  not  be  heard  to  object  that  no  motion 
for  a  new  trial  was  ever  made  or  filed. 

Appecdfrom  First  Judicial  District,  Lewis  and  Oarie  County. 

Defendant's  motion  for  a  new  trial  was  granted  hy  Hunt,  J. 

J.  W.  Eindey,  for  Appellant. 

Defendant's  statement  on  motion  for  a  new  trial  is  wholly 
insufficient  to  sustain  the  order  of  the  court  granting  a  new 


1891.]  CUNNIKQHAM  V.   QuiBK.  463 

trial.  It  does  not  appear  that  anj  motion  for  a  new  trial  was 
ever  made  or  filed.  {Grmoold  v.  Bdeyy  1  Mont.  545;  First 
Nat,  Bank  v.  MoAndrewSj  6  Mont.  251 ;  Gum  v.  Murray^ 
6  Mont.  10.)  The  trial  court  will  not  set  aside  a  verdict  as 
excessive  unless  it  is  clearly  apparent  that  the  jury  were  in- 
fluenced by  passion,  corruption,  or  prejudice.     {Boas  v.  JnriM, 

35  111.  487;  Aldrich  v.  Painter,  24  Cal.  513,  and  cases  cited; 
Wilson  V.  Fitch,  41  Cal.  385,  386;  KimbaM  v.  OUy  of  Bath,  38 
Me.  219;  61  Am.  Dec.  243;  New  Orleans  do.  B.  B.  v.  Ilurd, 

36  Miss.  660;  74  Am.  Dec.  785,  and  cases  cited;  Danids  v. 
Unim  P.  B.  B.  Co.  Utah,  March  1,  1890;  Wheaton  v.  North 
Beach  &  Mission  B.  B.  Co.  36  Cal.  590;  Hilliard  on  New 
Trials,  p.  431,  ch.  17,  §  2;  p.  432,  §  3;  Budd  v.  Perkins,  6 
Mont.  223;  Wesiem  TJn.  Td.  Co.  v.  8imps<m,  73  Tex.  422; 
Br(mn  v.  Evam,  17  Fed.  Rep.  912;  affirmed  in  109  U.  S.  180; 
McMurray  v.  Basnett,  18  Fla.  609,  and  cases  cited.)  The  dis- 
•cretion  of  the  lower  court  is  governed  by  legal  rules,  (iy- 
becker  v.  McMurray,  58  Cal.  189;  Kennon  v.  Gilmer,  5  Mont. 
262;  Wlieelery.  PFo/Zacc,  53  Mich.  355  ;oi)e7/Mm6rettn  v.  Walker, 
4  Baxt.  200;  Memphis  &  0.  By.  Co.  v.  Dowd,  9  Heisk.  179, 
186, 187 ;  Forsee  v.  Matlock,  7  Heisk.  421.)  In  the  absence  of 
statutory  authority  the  lower  court  has  no  power  to  order  a  part 
of  the  damages  remitted  in  cases  in  which  discretion  on  the  part 
of  the  jury  is  allowed,  or  when  the  damages  are  for  the  tortious 
act  of  a  party,  except  in  actions  for  injury  to  the  person.  (Cassin 
V.  Belany,  38  N.  Y.  181 ;  Mofd  v.  SackeU,  18  N.  Y.  522,  528 ; 
Whitehead  v.  Kennedy,  68  N.  Y.  469,  470;  Andrews  v.  Tyng, 
94  N.  Y.  19;  Banks  v.  Oden,  1  Marsh.  A.  K.  546;  Savannah, 
Florida  &  W.  By.  Co.  v.  Harper  d  ux.  70  Ga.  119.) 

F.  N.  &  8.  H.  Molntire,  for  Respondent. 

Respondent's  statement  on  motion  for  new  trial  is  sufficient, 
as  it  appears  from  the  record  that  both  a  notice  of  intention 
and  motion  for  a  new  trial  were  filed  and  served.  {First  Nat. 
Bank  v.  MoAndrews,  5  Mont.  252 ;  Gum  v.  Murray,  6  Moiat. 
11.)  The  trial  court,  in  its  discretion,  will  and  should  set 
aside  a  verdict  and  grant  a  new  trial,  when  it  is  clearly  appar- 
ent that  excessive  damages  have  been  awarded  under  the  iufiu« 
€nce  of  passion  or  prejudice.    (1  Sutherland  on  Damages,  p* 
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810,  and  authorities  cited;  Kinsey  v.  Wattace,  36  Cal.  481; 
Winn  V.  Columbian  Ins.  Co.  12  Pick.  288;  Boyd  v.  Broum,  17 
Pick.  453;  I^aU  v.  Pioneer  Fress  Co.  32  Minn.  221.)  The 
granting  or  refusing  of  a  new  trial  rests  in  the  discretion  of  the 
trial  court,  and  this  discretion  will  not  be  interfered  with  by 
the  appellate  court,  unless  it  has  been  abused.  {Rogers  v. 
Winch,  65  Iowa,  168;  Peters  v.  Foss,  16  Cal.  357;  Pico  v. 
Cohn,  67  Cal.  260.)  The  trial  court  may,  in  the  exercise  of  ita 
discretion,  order  that  a  part  of  the  damages  awarded  to  the  sao- 
oessful  party  be  remitted,  where  they  are  excessive,  and,  upon 
the  successful  party  refusing  to  remit  the  excess,  grant  a  new 
trial  in  actions  of  trespass  to  property.  (1  Sutherland  on  Dam- 
ages, p.  813,  and  authorities  cited;  Carlisle  v.  Callahan,  78 
Qa.  320;  Ct^aig  v.  Cook,  28  Minn.  232;  Corcoran  v.  Harran, 
55  Wis.  121.)  The  trial  court,  in  the  exercise  of  its  discretion, 
when  it  is  asked  to  grant  a  new  trial  in  an  action,  can  pre- 
scribe  terms  to  the  party  opposing  as  well  as  to  the  party  ask- 
ing the  new  trial ;  and  the  following  authorities  show  ample 
precedents  of  trial  courts  having  prescribed  terms  to  a  party 
opposing  a  motion  for  a  new  trial :  Benedict  v.  Cozzens,  4  Cal. 
383;  May  v.  Hanson,  5  Cal.  360;  63  Am.  Dec.  135;  BaUeOe 
V.  Connor,  6  Cal.  141 ;  Chapin  v.  Bourne,  8  Cal.  297 ;  Pico  v. 
Cohn,  67  Cal.  259;  Carlisle  v.  Callahan,  78  Ga.  320;  Qwg 
V.  Cook,  28  Minn.  232;  Pratt  v.  Pioneer  Press  Co.  32  Minn. 
220;  Coi'coran  v.  Harran,  55  Wis.  121.  Trial  courts  under 
the  statutes  of  Montana  may,  in  the  exercise  of  their  judicial 
discretion,  either  absolutely  deny  the  motion  or  grant  a  new 
trial  generally,  or  may  order  that  a  new  trial  be  had,  unless  the 
plaintiff  elects  to  remit  a  certain  part  of  the  verdict.  {Kennon 
v.  Gilmer,  131  U.  S.  22;  Savannah,  Fla.  &  IF.  Ry.  Co.  v. 
Hamper,  70  Ga.  128.) 

Blake,  C.  J. — The  appellant  alleges  in  her  complaint  that 
slie  was  the  owner  of,  and  in  possession  of  the  following  de>> 
scribed  property,  to  wit;  One  carpet,  bedstead,  bureau,  wash- 
stand,  table,  wire-spring,  mattress,  lamp,  chair,  stove,  and  two 
pillows  and  four  shades  of  the  value  of  $196;  that  tlie  same 
were  taken  and  converted,  July  15,  1889,  by  the  respondent; 
and  that  she  has  suffered  damages  by  the  unlawful  conversion. 
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The  answer  sets  forth  substaDtially  that  James  Kerwin  re- 
covered a  judgment  against  the  appellant  in  the  sum  of  $101.25, 
and  that  the  property  was  sold  by  said  respondent  as  a  constable 
under  an  execution  in  favor  of  said  Kerwin.  There  is  a  denial 
that  the  property  was  of  any  greater  value  than  $72.25^  or  that 
appellant  suffered  any  damage. 

The  jury  returned  a  verdict  for  Mrs.  Cunningham,  and  as- 
sessed her  damages  in  the  sum  of  $196.  Quirk  filed  his  notice 
of  intention  to  move  for  a  new  trial  upon  several  grounds, 
including  the  following:  Excessive  damages  appearing  to  have 
been  given  under  the  influence  of  passion  or  prejudice;  and 
insufficiency  of  the  evidence  to  justify  the  verdict.  The  state- 
ment of  the  case  on  the  motion  for  a  new  trial  was  settled  and 
allowed,  and  thereafter  the  court  made  and  entered  this  order: 
**That  if  plaintifl^  shall  file,  on  or  before  August  5th  p'oximo, 
a  stipulation  consenting  to  a  judgment  in  her  favor  in  the  sum 
of  $135  60-100,  and  interest  from  July  9,  1889,  at  ten  (10) 
per  cent  per  annum,  together  with  costs,  and  remitting  all  in 
excess  of  such  sums,  then  judgment  for  such  sums  may  be 
allowed  to  stand,  and  motion  for  new  trial  overruled;  other- 
wise the  defendant's  motion  for  new  trial  will  be  granted.*' 
To  this  order  Mrs.  Cunningham  excepted,  and  refused  to  file 
the  stipulation  above  mentioned,  and  the  motion  for  a  new  trial 
was  granted. 

The  appellant  relies  upon  the  proposition  that  the  issue  as  to 
the  value  of  the  property  was  for  the  exclusive  determination 
of  the  jury,  and  that  the  court  usurped  their  province  in  mak- 
ing the  order,  supra.  We  will  not  compare  the  authorities 
upon  this  question,  but  accept  the  law  which  has  been  declared 
in  the  recent  case  of  Kennon  v.  Gilnier,  131  U.  S.  22.  Mr. 
Justice  Gray  reviewed  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, of  this  State  and  said:  "Under  these  statutes,  as  at 
common  law,  the  court,  upon  the  hearing  of  a  motion  for  a  new 
trial,  may,  in  the  exercise  of  its  judicial  discretion,  either  abso- 
lutely deny  the  motion,  or  grant  a  new  trial  generally,  or  it  may 
order  that  a  new  trial  be  had,  unless  the  plaintiff  elects  to  remit 
a  certain  part  of  the  verdict,  and  that,  if  he  does  so  remit,  judg- 
ment be  entered  for  the  rest." 

There  may  have  been  sufficient  evidence  to  justify  the  verdict^ 
You  Z.— 80. 
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and  the  oourfc  might  refuse  to  grant  a  new  trial  for  this  cause, 
and  at  the  same  time  set  aside  the  verdict  upon  the  ground  that 
the  damages  were  excessive  and  given  under  the  inlBuenee  of 
passion  or  prejudice.  But  the  appellant  had  the  option  of 
remitting  the  excess^  and  thereupon  a  judgment  would  have 
been  entered  for  her  for  the  residue.  Did  the  court  abuse  its 
discretion  in  disturbing  the  verdict?  The  testimony  roiates  to 
one  element  of  damages^  the*value  of  the  property.  Mrs.  Cun- 
ningham testified  that  the  furniture  cost  (226.90,  and  that  it 
was  worth  $196;  that  it  had  been  in  use  four  years;  and  that 
she  had  a  husband  and  children.  The  number  of  the  latter  is 
not  given,  but  there  were  three  or  more,  according  to  the  testi- 
mony. Mr.  Quirk  testified  that  every  article  was  sold  sepa- 
rately, and  that  there  was  only  one  bid,  and  that  the  value  was 
$72.25.  Mr.  Loomis  testified  that  he  kept  a  second-band  store, 
and  that  "a  set  of  furniture  may  be  used  two  years  and  not  be 
damaged  ten  dollars,  and  may  be  used  two  years  and  not  be 
worth  one  third  of  its  original  value."  Mr.  Kerwiu  testified 
that  the  furniture  when  sold  by  the  constable  "  looked  to  be 
used  up  pretty  well ; "  that  he  was  the  buyer,  and  paid  there- 
for $72.25 ;  and  that  he  supposed  he  could  not  dispose  of  the 
property  for  half  of  his  bid.  This  is  the  substance  of  the  evi- 
dence which  appears  in  the  record  upon  this  point,  and  we  can- 
not perceive  any  error  in  the  ruling  of  the  court  thereon. 

The  counsel  for  the  appellant  claims  that  no  motion  for  a 
new  trial  was  ever  made  or  filed.  We  find  in  the  transcript 
this  statement  in  ^^plaintiff's  bill  of  exceptions,  filed  July  31, 
1890,"  which  is  binding  upon  the  appellant:  "Be  it  kuown 
that  this  cause  came  on  regularly  to  be  heard  this  thirty-first 
day  of  July,  1890,  on  defencjlant's  motion  for  a  new  trial  herein." 

It  is  therefore  ordered  and  adjudged  that  the  order  and  judg- 
ment be  affirmed  with  costs. 

Habwood^  J.|  and  De  Wrrr,  J.^  concur. 
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McCORMICK,    Respondent,  9.   RIDDLE   et   al. 
Appellants. 

Pleading — Condusion  of  lata — Injunction, — An  allegation  in  a  complaint  that  an 
act  complained  of  will  resnlt  In  great  and  irreparable  injury  and  damage  to  the 
plaintiff  is  a  conclusion  of  law,  and  ia  not  admitted  by  a  failure  to  deny.  To 
warrant  an  injunction  in  such  case  it  must  appear  from  the  facts  stated  that 
such  injury  will  result  unless  the  complainant  i*  protected.  {Boley  y.  GriswoUit 
2  Mont.  447,  cited.) 

Injunction  ~  t/udiciol  tale — Judgments.  —  Injunction  will  not  lie  to  restrain  a  sale 
of  lands  by  a  sheriff,  under  a  decree  foreclosing  a  mechanic's  lien,  at  the  suit 
of  one  who  was  not  a  party  to  the  action  wherein  such  decree  was  obtained, 
for  as  to  such  person  the  decree  and  all  proceedings  under  it  would  be  Toid« 
(Ohurmuero  y.  Vial,  8  Mont  S7C;  Story  y.  Black,  6  Mont.  26,  approyed.) 

Appeal  from  Fourth  Judicial  District,  Missoula  County. 

Judgment  was  rendered  for  plaintiff  below  by  Mabshall,  J. 

W.  Mn  Bickford,  for  Appellants. 

No  grounds  for  an  injunction  are  stated.  The  conrt  should 
not  restrain  a  sale  of  property  under  execution  unless  in  cases 
of  fraud  or  gross  injustice.  And  no  fraud  or  injustice  is  alleged 
in  the  complaint,  (High  on  Injunctions,  §  367,  and  cases  cited 
in  n.  1;  Tevis  v.  Ellis,  25  Cal.  515;  TomJinson  v.  Rubio,  16  Cal. 
203;  Maniatique  Lumber  Co.  v.  Lovejoy,  55  Mich.  189.)  No 
summons  was  issued  or  served  on  the  defendants  in  the  case ; 
nothing,  in  fact,  but  the  order  of  injunction  was  ever  served. 
The  statutes  of  Montana  expressly  require  that  there  shall  be 
served  on  the  defendants  a  copy  of  the  complaint.  (§  174,  first 
div.  Comp.  Stats.  Mont.)  The  jurisdiction  of  the  court  over 
the  parties  would  not  be  acquired  until  a  summons  was  issued 
and  served,  and  although  the  defendants  might  be  guilty  of 
implied  comtempt  after  they  had  been  served  with  a  copy  of  the 
order  alone,  still  the  court  would  have  no  right  to  issue  an 
injunction  unless  there  had  been  a  summons  issued,  for  the  stat- 
utes expressly  provide  (§  174)  that  *Hhe  injunction  may  be 
granted  at  the  time  of  issuing  the  summons  upon  the  complaint 
and  any  time  afterwards ;'*  but  it  does  not  authorize  the  issuing 
of  injunctions  at  any  time  before  the  summons  is  issued.  The 
statutes  also  expressly  provide  that  the  "complaint  in  the  one 
ease  and  the  affidavits  in  the  other  shall  show  satisfactorily  that 
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sufficient  grounds  exist  therefor.  The  plaintiff  is  not  entitled 
to  a  writ  of  injunction  in  auj  case  where  she  had  a  ^' plain, 
speedy,  and  adequate  remedy  at  law.  (Hall  v.  Theisqi^  61 
Cal.  524;  Rogers  v.  Oom,  3  Chand.  34;  Waitina  v.  LogaHy  3 
Mon.  21;  Manktique  Lumber  Co,  v.  Lovejotf,  55  Mich.  189.) 
Courts  will  not  enjoin  execution  even  when  it  is  a  trust  estate. 
{Bovldin  v.  Alexander ^  7  Mon.  425;  Ai'Mishop  of  8.  F.  v, 
Bhipman,  69  Cal.  586.) 

Beeves  &  Stiff',  for  Respondent. 

The  case  presented  by  the  complaint  is  a  proper  one  for  an 
injunction.  The  complaint  alleges  that  unless  defendants  are 
restrained  from  doing  the  act  complained  of  great  and  irrepar- 
able injury  will  be  done  the  plaintiffs.  This  allegation  standing 
undeiiied  must  be  considered  as  true.  The  statutes  of  Montana 
make  this  a  ground  for  granting  an  injunction.  (Second  subd. 
of  §  173,  first  div.  Comp.  Stats.  Mont.)  No  summons  was 
issued  or  served  on  the  defendants,  but  that  defect  was  waived 
by  them  when  they  appeared  and  moved  the  court  for  judg- 
ment on  the  pleadings.  The  fact  that  the  appearance  was  made 
specially  for  the  motion  only  can  make  no  difference.  (Doug^ 
lass  v.  Pacific  Hail  Steamship  Co.  4  Cal.  304.)  If  the  sheriff 
had  been  permitted  to  proceed  to  a  sale  of  the  property  about 
to  be  sold  by  him,  and  had  executed  a  conveyance  therefor,  evea 
if  nothing  would  have  passed  by  such  sale  and  conveyance,  it 
certainly  would  have  created  a  cloud  upon  the  title  of  tlie  real 
owner  of  the  pro[>erty.  The  issuance  of  injunction  is  a  proper 
method  to  prevent  a  cloud  upon  title,  (High  on  Injunctions, 
§  372,  and  cases  cited  in  n.  2.) 

Blake,  C.  J.  —  The  complaint  of  the  respondent  as  the 
administratrix  of  the  estate  of  W.  J.  McCormick,  deceased,  con- 
tains the  following  allegations  of  facts  which  are  not  denied  by 
the  ap])ellants,  and  therefore  admitted:  Biddle  and  Watts,  two 
of  the  appellants,  filed,  February  13,  1890,  their  complaint^ 
and  set  forth  that  they  were  employed  by  T.  D.  Rees  to  do  cer- 
tain work  upon  a  house  constructed  upon  a  lot  numbered  1,  in 
block  numbered  56,  in  McCormick's  Addition  to  the  town  of 
Missoula;  that  Bees,  prior  to  the  time  of  this  employment  by 


J 


1891.]  McCoRMics:  v.  Biddle.  469 

flaid  Riddle  and  Watts,  entered  into  a  contract  with  Kate  H. 
McCormick  to  erect  a  house  upon  said  lot;  that  said  Kate  H. 
McCorraick  owned  said  lot;  that  said  Eees  was  the  agent  of 
said  Kate  H.  McCormick  for  the  purpose  of  contracting  for 
said  work;  that  between  March  1,  1889,  and  May  15,  1889, 
Riddle  and  Watts  completed  said  house  according  to  the  con- 
tract they  had  made  with  Rees;  that  at  the  time  of  commencing 
their  suit  there  was  due  them  the  sum  of  (554;  and  that  in 
May,  1889,  Riddle  and  Watts  filed  their  lien  under  the  statutes 
on  said  lot,  and  that  they  prayed  for  judgment  against  Rees  and 
said  Kate  H.  McCormick  for  said  sum,  and  that  their  lien  be 
enforced  against  said  property. 

The  complaint  of  the  respondent  further  alleges  that  the 
court  entered,  May  5,  1890,  a  decree  in  said  action,  by  which 
it  is  adjudged  "that  the  said  Kate  H.  McCormick  and  T.  D. 
Rees  were  indebted  to  the  said  Riddle  and  Watts  in  the  sum 
of  $1,609.40,  and  to  secure  said  sum  aforesaid  the  said  Riddle 
and  Watts  have  and  hold  a  lien  on  the  lot  of  land  aforesaid 
and  the  building  thereon  situated;  •  .  •  •  that  for  the  purpose 
of  paying  the  sum  aforesaid  as  found  to  be  due  Riddle  and 
Watts,  said  lot  .  •  •  •  be  sold  by  the  sheriff  of  Missoula 
County,  State  of  Montana.  And  upon  the  payment  of  the 
purchase  price  of  said  lot  and  premises,  that  said  sheriff  convey 
said  lot  by  deed  to  the  purchaser.  And  that  in  obedience  to  the 
directions  of  said  decree  aforesaid  the  said  sheriff  has  adver- 
tised said  lot  and  premises  for  sale  at  the  court-house  in  Mis- 
soula, Montana,  on  the  third  day  of  June,  1890 That 

said  lot  ...  •  was  never  the  proi>erty  of  the  said  T.  D.  Rees 
and  Kate  H.  McCormick,  or  either  of  them,  and  that  at  the 
time  when  the  contracts  for  the  building  of  the  house  on  said 
lot  was  said  to  have  been  made  with  the  said  Riddle  and  Watts 
and  with  T.  D.  Rees,  said  lot  aforesaid  was  and  has  continued 
to  be  and  is  now  the  property  of  tlie  estate  of  W.  J.  McCormick, 
deceased.  That  during  the  time  of  the  construction  of  the  said 
house  aforesaid,  as  shown  by  the  complaint  and  decree  in  the 
case  of  Riddle  and  WaUs  v.  T.  D.  Bees  and  Kate  H.  McCor- 
mieky  this  plaintiff  was  and  continued  to  be  and  now  is  the 
regularly  appointed  and  acting  administratrix  of  the  estate  of 
W«  J.  McCormick^  deceased,  and  as  such  holds  the  title  to  said 
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lot  for  the  benefit  of  the  estate  aforesaid.  That  under  the 
decree  aforesaid  the  said  slieriff,  W.  H.  Houston,  who  is  made 
defendant  hereto,  will,  on  the  third  day  of  June,  1890,  sell  said 
lot,  and  will  convey  the  same  by  deed  unless  enjoined  and  re- 
strained from  so  doing  by  this  court  That  if  said  property  is 
permitted  to  be  sold,  and  the  sheriff  is  not  enjoined  and  re- 
strained from  making  said  sale,  great  and  irreparable  injury 
and  damage  will  result  to  the  plaintiff  as  the  representative  of 
the  estate  aforesaid,  and  to  the  estate  also.'' 

The  judge  of  said  court  by  an  order  dated  June  3,  1890,  en- 
joined the  sheriff  from  making  a  sale  and  conveyance  of  said 
property.  We  will  not  review  the  motions  which  appear  in 
the  transcript  and  depend  upon  one  question.  If  the  complaint 
states  facts  sufficient  to  justify  the  issuance  of  the  injunction^ 
there  is  no  error  in  the  proceedings. 

The  respondent  contends  that  the  allegation  in  her  complaint 
that  ^^  great  and  irreparable  injury  and  damage  will  result  to 
the  plaintiff''  must  be  considered  as  true,  because  it  is  not 
denied.  But  this  is  a  conclusion  of  law  which  does  not  fall 
within  this  rule,  and  is  not  admitted  by  the  appellants.  {Boley 
V.  Oriswold,  2  Mont.  447.)  Another  familiar  principle  has 
been  stated  repeatedly  in  the  books.  In  Carlisle  v.  Sietoenson^  3 
Md.  Ch.  499,  the  chancellor  said:  "The  mere  allegation  that 
irreparable  injury  will  result  to  the  complainant  unless  protec- 
tion is  extended  to  him  is  not  sufficient;  the  facts  must  be 
stated,  that  the  court  may  see  that  the  apprehensions  of  irre- 
parable mischief  are  well  founded."  (See,  also,  Waldron  v. 
Marshy  6  Cal.  119;  Meclianics^  Foundi^  v.  Ryall^  75  Cal,  601; 
Tkoiti  v.  Sweeney,  12  Nev.  251 ;  Crisman  v.  Heiderery  5  Colo. 
689.)  A  perusal  of  the  complaint  fails  to  disclose  any  facts  of 
this  nature.  A  valid  judgment,  of  which  no  criticism  is  made, 
was  entered  in  favor  of  Riddle  aud  Watts  and  against  Kate  H. 
McCormick  and  T.  D.  Rees.  There  are  no  allegations  of  aa 
equitable  character  such  as  fraud,  injustice,  or  insolvency. 

The  position  of  the  respondent  is  fairly  presented  in  the  fol- 
lowing senteuce  of  the  brief:  ''The  contention  of  plaintiff  and 
respondent  is  as  alleged  in  the  complaint,  that  the  property 
upon  which  the  structure  was  built  was  the  property  of  W.  J. 
McCormick,  deceased,  and  that  Kate  H.  McCormick,  one  of 
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the  defentlants  in  the  former  action,  never  had  any  interest  in 
the  property  whatever.  Upon  this  statement  of  the  case,  re- 
spondent's counsel  will  present  their  argument." 

This  court  has  passed  upon  one  of  the  questions  which  arises 
in  the  case.  {Chumasero  v.  Vialy  3  Mont.  376 ;  Story  v.  Black, 
6  Mont.  26 ;  Princeton  Min,  Co.  v.  First  Nat.  Bank,  7  Mont. 
530.)  In  the  case  last  cited  Mr.  Justice  Bach  said :  '^  And  it 
is  also  a  rule  of  law,  that  where  a  judgment  creditor  attaches 
real  estate  of  his  judgment  debtor,  and  that  property  is  held 
by  the  said  judgment  debtor  in  trust,  the  judgment  creditor 
(at  least  when  purchasing  with  actual  notice)  obtains  no  right 
as  against  the  cestui  que  trust  of  that  property,  even  though  the 
trust  is  no  part  of  the  records.'^  The  statutes  concerning  the 
liens  of  mechanics  are  decisive  of  some  of  the  propositions 
which  have  been  discussed  by  courts.  '^In  all  suits  under  this 
chapter  the  parties  to  the  contract  shall,  and  all  other  persons 
interested  in  the  matter  in  controversy,  and  in  the  property 
charged  with  the  lien,  may  be  made  parties;  but  such  as  are 
not  made  parties  shall  not  be  bound  by  any  such  proceedings.^' 
(Comp.  Stats,  fifth  div.  §  1379.) 

It  is  shown  by  the  record  that  neither  the  estate  of  W.  J. 
McCormick,  deceased,  nor  the  administratrix  thereof  as  the 
representative  of  said  estate,  who  is  the  respondent,  was  a  party 
to  the  action  wherein  said  Riddle  and  Watts  recovered  their 
judgment.  The  foregoing  language  of  the  statute  fixes  in 
direct  terms  the  legal  consequences  of  such  an  omission.  The 
section  which  authorizes  the  sale  to  enforce  a  lien  of  a  me- 
chanic is  as  follows:  "That  the  lien  given  by  section  820  of 
this  chapter  shall  extend  to  the  lot  or  land  upon  which  any 
such  building,  improvements,  or  structure  is  situated  to  the 
extent  of  one  acre,  if  outside  of  any  town  or  city,  or  if  within 
any  town  or  city,  then  to  the  extent  of  the  whole  lot  or  lots 
upon  which  the  same  is  situated,  if  the  land  belonged  to  the 
person  who  caused  said  building  to  be  constructed,  altered,  or 
repaired;  but  if  such  person  owned  less  than  a  fee-simple  es- 
tate in  such  land,  then  only  his  interest  therein  is  subject  to 
such  lien.  (15th  Extra  Sess.  71.)  The  injunction  nndcr  re- 
view is  not  subject  to  any  conditions  or  limitations.  We  think 
that  the  case  at  bar  is  governed  by  Archbishop  v.  SMpman,  69 
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Cal.  686.  It  appeared  that  Dorlaud  recovered  a  judgment 
agaiD8t  J.  S.  Aleuiany  ei  a/,  for  the  foreclosure  of  a  lien  upon 
a  certain  parcel  of  land;  that  a  corporation  sole,  known  as 
"The  Roman-Catholic  Archbishop  of  San  Francisco,"  was  the 
owner  of  the  premises,  and  was  not  a  party  to  the  judgment; 
that  J.  8.  Alemanj  was  the  said  archbishop;  and  that  upon  the 
application  of  the  said  corporation  an  injunction  was  issued  to 
restrain  the  sale  of  the  laud  by  the  sheriflF.  Mr.  Justice  Mo- 
Kee  in  the  opinion  said :  "The  judgment  creditor  has  been  for- 
ever enjoined  from  enforcing  her  judgment,  because  the  plaintiff 

herein  was  not  a  party  to  it The  interest  to  which  the 

lien  attached  may  not  have  constituted  a  valid  title;  it  may 
not,  in  fact,  have  been  of  any  value;  but  whatever  it  was,  the 
party  in  whose  favor  the  right  to  it  was  adjudged  was  entitled 
as  matter  of  right  to  have  her  judgment  against  it  enforced 

by  legal  process One  who  is  not  a  party  or  privy  to  a 

judgment  is  not  affected  by  it.  As  to  him,  the  judgment  and 
all  proceedings  under  it  are  void.  Neither  the  judgment  nor 
an  execution  sale  of  land  affected  by  it  can  change  his  rights  in 

the  land  or  create  a  cloud  upon  his  title The  complaint 

fails  to  state  a  case  cognizable  in  equity." 

We  are  satisfied  from  the  foregoing  authorities  that  the  court 
erred  in  issuing  the  injunction.  Some  questions  respecting  the 
service  of  papers  or  process  have  been  discussed  by  counsel,  but 
the  transcript  does  not  contain  the  facts  which  are  essential  to 
their  decision,  and  we  will  presume  that  there  was  no  irregularity. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  and 
order  be  reversed  and  that  the  cause  be  remanded,  with  instruc- 
tions to  dissolve  said  injunction. 

Habwood,  J.,  and  Db  Witt,  J.,  concur* 
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SWENSON.  Respondent,  v.  KLEINSCHMIDT  et  al., 

Appellants. 

€)on7Essiov^  Evidence —TrusUe  of  an  express  tnwt.  ~  Writings  which  had  been 
giren  by  third  parties  to  the  plaintiff  in  oonversion,  authorizing  him  to  dinposa 
of  their  portion  of  the  converted  property  and  to  collect  the  proceeds,  bnt  which 
Indicate  no  intention  to  transfer  the  title,  are  inadmissible  as  evidence  tending 
to  establish  plaintiff's  title  to  snch  portions  of  the  property  in  controversy.  Nor 
woald  such  writings  be  admissible  as  evidence  tending  to  make  plaintiff  a  trustee 
of  an  express  trunt  so  as  to  enable  him  to  maintain  conversion  without  Joining 
tlie  persons  for  whose  benefit  the  action  was  brought,  as  provided  by  section  6 
of  the  Code  of  Civil  Procedure.     (De  Wrrr,  J.,  dissenting.) 

PiiEADiNa— i\r0to  matter -^Beplication-^  Evidence, — Where  new  matter  constitut- 
ing a  counter-claim  has  been  pleaded  in  the  answer,  a  replication  by  plaintiff 
unconditionally  denying  the  same  raines  an  issue  only  as  to  the  truth  of  such 
new  matter,  and  upon  tlie  trial,  evidence  on  behalf  of  tlie  plaintiff  which  admits 
the  truth  of  such  new  matter  and  seeks  to  avoid  the  same  by  proof  of  facts  not 
pleaded  is  inadmissible.     (Mauldin  v.  Bali,  5  Mont.  96,  cited.) 

Eytdesoe—^  Oonversatiims — Wfien  admissible.— EYidence  of  a  conversation  in 
which  plaintiff  demanded  of  one  of  the  defendants  a  sum  of  money  Ichs  than 
the  amount  sued  for  is  admissible  on  behalf  of  tlie  defense,  in  the  absence  of  any 
evidence  that  the  demand  was  made  as  a  compromise  offer  or  in  any  negotiations 
for  a  peaceful  settlement 

Appeal  from  Tliird  Judicial  District,  Deer  Lodge  County. 

The  cause  was  tried  before  Durpee,  J.  Plaintiff  had  judg- 
ment below. 

W.  H.  Trippett,  and  Robinson  &  Stapldon,  for  Appellants. 

The  contract  under  which  plaintiff  cut  the  wood  was  one  of 
hire  of  the  services  of  plaintiff  and  others  engaged  with  him. 
The  wood  belonged  to  the  Butte  Manufacturing  Company  as 
cut^  and  the  plaintiff  cannot  recover  for  it.  (See  2  Parsons  on 
Contracts  [5th  ed.],  p.  54;  Benjamin  on  the  Law  of  Sales, 
§§  94-98,  101,  104,  156-159,  and  n.  y;  Iliggins  v.  31urray,  73 
N.  Y.  254.)  If  the  contract  was  not  one  for  the  sale  of  goods 
— personal  property — it  was  one  of  work  and  labor,  and  the 
price  per  cord  for  the  wood  was  simply  the  means  of  adjusting 
the  amount  of  compensation ;  and  if  it  was  for  work  and  labor, 
the  right  and  title  to  the  wood  was  not  in  the  plaintiff,  and  the 
authorities  above  as  to  the  question  of  the  Statute  of  Frauds 
are  applicable.  The  court  erred  in  admitting  in  evidence  the 
instruments  set  out  in  defendants'  bill  of  exceptions  to  prove 
title  in  plaintiff  to  the  wood  cut  by  Lindguist  and  Mangarud  — 


10   47S 
»   466, 


474  SwENSON  V.  Klbinschmidt.  [Mar.  T., 

said  instrument  simply  makes  plaintiff  the  agent  of  said  parties, 
and  does  not  transfer  the  title  to  the  wood — nor  is  it  any  evi- 
dence of  possession  in  plaintiff.  This  is  all  the  evidence  that 
plaintiff  offered  as  to  title  or  possession.  Baders'  testimony 
should  not  have  been  withdrawn  from  the  jury;  there  was  no 
question  of  a  compromise,  or  other  thing  to  make  it  obnoxioas 
to  any  rule  of  evidence;  it  showed  what  plaintiff  claimed  as 
due  him  on  the  wood. 

F.  W.  Cole,  and  B.  R.  WiUehUl,  for  Respondent 

The  respondent  and  his  assignors  had  a  right  to  the  possession 
of  the  wood  cut  until  the  amount  due  them  was  paid.  They 
were  entitled  to  the  possession  of  the  wood  not  only  under  the 
contract,  but  also  had  a  lien  on  the  wood  for  work  done  thereon. 
The  Butte  Manufacturing  Company  did  not  own  the  wood.  It 
was  on  the  public  domain  before  it  was  chopped,  and  the  wood- 
chopper  reduced  it  to  his  possession  as  soon  as  chopped,  and  was 
entitleil  to  hold  it  until  his  work  and  labor  had  been  paid  fi>r. 
The  Butte  Manufacturing  Company  could  only  transfer  to 
Kleinschmidt  &  Co.  the  right  it  had  under  the  contract  and  the 
law,  and  neither  one  had  the  right  to  convert  the  wood  until 
the  claims  of  the  choppers  had  been  satisfied.  (2  Jones  on 
Liens,  p.  509,  §  731;  Arians  v.  BiicUey^  65  Wis.  26;  56  Am. 
Bep.  611.)  The  objection  made  that  the  assignors  of  the  plaint- 
iff did  not  authorize  the  plaintiff  to  sue  for  the  wood  cut  by 
them  is  frivolous.  The  transfers  offered  in  evidence  show  that 
the  plaintiff  was  entitled  to  recover  anything  that  was  due  to 
the  assignors,  and  make  the  plaintiff  a  trustee  for  the  assignors 
of  an  express  trust.  No  particular  form  is  necessary,  and  a 
transfer  may  be  made  by  parol.  (1  Am.  &  Eug.  Encycl.  of 
Law,  834,  "Assignment.") 

Harwood,  J. — Action  for  damages  for  taking  and  conver- 
sion of  personal  property. 

The  plaintiff  for  cause  of  action  avers  that  on  June  1,  1887, 
he  possessed  and  owned  260  cords  of  wood  of  the  value  of 
(287.50;  that  between  said  date  and  October  20,  1887,  defend- 
ants unlawfully  took  and  conveyed  away  said  wood  and  con- 
verted the  same  to  their  use,  to  plaintiff's  damage  in  said  sum, 
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for  ivhich  judgment  is  demanded,  with  interest  at  ten  per  cent 
per  annum  from  the  time  of  such  alleged  taking. 

Defendants  made  answer  denying  the  allegations  of  the  com- 
plaint; and  further  alleged  as  new  matter  of  defense  or  counter- 
claim a  transaction  connected  with  the  cutting  of  said  wood,  in 
effect  as  follows:  That  defendants,  Albert  Kleinschmidt  and 
Addison  Smith,  were  copartners,  doing  business  in  the  firm 
name  of  A.  Kleinschmidt  &  Co.;  and  that  during  the  winter 
of  1885-86  the  Butte  Manufacturing  Company,  a  corporation 
existing  under  the  laws  of  Montana,  employed  plaintiff  and  L. 
Mangarud  and  C.  I.  Liudguist,  as  partners,  to  cut  wood  for  said 
company  at  an  agreed  price  of  $1.15  per  cord  for  cutting  and 
packing  the  wood;  that  said  partners  under  said  agreement  cut 
the  wood  in  question,  but  the  same  was  only  205^  cords  in 
quantity,  instead  of  250  cords  as  alleged  by  plaintiff;  that 
while  plaintiff  and  his  said  partners  were  cutting  said  wood, 
defendants,  for  said  Butte  Manufacturing  Company,  furnished 
plaintiff  and  his  said  partners,  at  their  instance  and  request, 
goods,  wares,  and  merchandise  at  and  for  the  price  of  $153, 
and  that  plaintiff  and  his  said  partners  became  indebted  to  the 
Butte  Manufacturing  Company  therefor  in  said  sum;  that  dur- 
ing the  year  1886  said  debt  owing  by  plaintiff  and  his  said 
partners  for  said  goods  was  assigned  by  the  Butte  Manufactur- 
ing Company  to  defendants.  Defendants'  answer  further  al- 
leges that  plaintiff  and  his  said  copartners  became  indebted  to 
one  Phil.  E.  Evans  in  the  sum  of  $9.07,  which  is  alleged  to 
have  been  assigned  to  defendants,  A.  Kleinschmidt  &  Co.,  and 
that  plaintiff  and  his  said  partners  assumed  and  agreed  to  pay  the 
same.  Defendants  also  allege  that  defendants,  A.  Kleinschmidt 
&  Co.,  paid  $10.74  at  the  instance  and  request  of  plaintiff  and 
his  said  partners  for  hauling  said  goods  to  them,  which  plaint- 
iff and  his  said  partners  agreed  to  pay.  Defendants  further 
allege  that  long  before  the  commencement  of  this  action  all  of 
said  indebtedness  of  plaintiff  and  his  partners  was  assigned  to 
and  became  the  property  of  defendants,  A.  Kleinschmidt  &  Co., 
and  that  all  of  said  wood  was  sold  to  and  became  the  property 
of  the  same  defendants  prior  to  the  commencement  of  the  action  * 
that  said  wood  was  not  packed  or  piled,  and  that  in  order  to 
ascertain  the  amount  of  said  wood  defendants  were  compelled 
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to  pay,  and  did  pay,  fifteen  cents  per  cord  for  packing  the  same, 
amounting  to  the  sura  of  f30.80.  In  conclusion  defendants 
offered  to  pay  plaintiff  tbc  sum  of  $32.33,  which  they  admitted 
was  a  balance  due  plaintiff  and  his  said  partners  for  cutting 
«aid  wood. 

Plaintiff  by  replication  denied  said  matters  set  up  by  the 
answer,  alleging,  however,  that  said  wood  was  cut  by  plaintiff 
and  said  Mangarud  and  Lindguist,  not  as  partners,  but  each 
cutting  for  himself. 

Upon  the  issues  thus  formed  the  case  was  tried,  and  during 
the  course  of  the  trial,  as  appears  by  defendants'  bill  of  excep- 
tions, plaintiff  was  sworn,  and  while  testifying  on  his  own 
belialf,  said  the  wood  in  controversy  was  cut  by  himself,  Man- 
garud, and  Lindguist  for  the  Butte  Manufacturing  Company; 
that  said  parties  were  chopping  together,  and  they  chopjied 
about  250  cords;  that  plaintiff  chopped  120  cords,  and  one  of 
the  others  chopped  about  75  or  80  cords,  and  the  other  from  85 
to  90  cords ;  that  these  choppers  had  no  contract  with  defendants, 
but  their  "contract  was  with  the  Butte  Manufacturing  Company 
at  the  agreed  price  of  $1.15  per  cord,  and  that  the  company 
was  to  furnish  grub,  and  would  receive  the  wood  about  June  1, 
1886;"  that  they  "chopped  till  about  February  16,  1886,  and 
quit  because  the  company  busted  up."  He  said:  "Nobody 
offered  to  pay  us.  I  never  received  anything  but  goods,  about 
$150  worth  I  think,  for  myself  and  the  two  men  that  were 
with  me.  Each  man  chopped  for  himself.  I  am  suing  for  what 
they  chopped  too.  The  goods  we  received  were  in  part  pay- 
ment for  the  wood.  The  amount  was  to  be  deducted."  Plaint- 
iff then  offered  in  evidence  what  he  claimed  was  a  transfer  from 
said  Mangarud  and  Lindguist  to  him  of  the  wood  which  each 
of  them  cut.     The  papers  offered  are  in  terms  as  follows  :-* 

**Debr  Lodge,  April  24,  1886. 
"This  18  to  certify  that  I,  the  undersigned,  have  given  S. 
Swenson,  of  Deer  Lodge,  full  authority  to  dispose  of  all  the 
wood  belonging  to  me  in  Mt.  Powell  gulch  in  Deer  Lodge 
County,  and  collect  money  for  the  same  if  sold.  The  wood  is 
markei  thus:  'C-I-L.' 

(Signed,)  ^  C.  Lindguibt.** 
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'*Deer  Lodge,  April  24,  1886. 
'*Thi8  18  to  certify  that  I,  the  undersigned,  have  turned  my 
wood  over  to  S.  Swenson,  of  Deer  Lodge,  and  given  him  full 
authority  to  dis]X)se  of  it  in  any  way  he  may  deem  satisfactory. 
Also,  collect  money  for  me  for  the  same  if  sold,  all  wood  be- 
longing to  me  in  Mt.  Powell  wood  camp,  and  are  marked  thus: 

(Signed,)  "L.  J.  Mangarud.*' 

These  papers  were  offered  in  evidence,  as  the  bill  of  excep- 
tions recites,  'Ho  show  title  in  plaintiff  to  the  wood  cut  by  said 
parties,"  and  to  tiie  introduction  of  which  the  defeudant  objec;ted, 
for  the  reason  that  the  same  were  incompetent  and  insufficient 
to  show  title  in  plaintiff  to  said  wood.  The  court  overruleil  tlie 
objection,  and  admitted  said  papers  to  be  read  in  evidence  to 
the  jury;  to  which  ruling  defeudauts  excepted,  aud  assign  the 
same  as  error. 

Plaintiff's  action  is  for  damages  for  the  conversion  of  250 
cords  of  wood,  his  property.  He  must  prove  tlie  e&sential  alle- 
gations of  his  complaint  to  make  a  cause  for  recovery.  As  said 
by  Bishop,  "to  maintain  this  particular  action  (trover),  he 
must  have  a  right  both  to  the  property  and  to  the  possession 
of  it."  (Bishop's  Non-Contract  Law,  396.)  Plaintiff  has  just 
shown  by  his  testimony  that  when  this  wood  was  cut,  certain 
separate  described  portions  of  it  was  not  his  property,  but  was 
the  property  of  others.  To  make  out  his  case  as  to  that  wood 
plaintiff  must  show  conveyance  of  title  to  him.  This  he  under- 
took to  prove  by  introducing  said  pa|)ers.  But  said  papers  do 
not  show  a  transfer  of  title.  They  constitute  mere  revocable 
grants  of  authority  or  agency  to  plaintiff,  to  do  stated  acts  in 
relation  to  the  wood  belonging  to  said  Lindguist  and  Mangarud. 
The  terms  used  indicate  no  intention  to  transfer  the  property. 
The  contrary  is  shown.  In  the  first,  the  maker  gives  the  plaint- 
iff authority  to  dispose  of  all  the  wood  Monging  to  him,  *'and 
collect  money  for  the  same  if  sold."  Ic  the  second,  the  plaint- 
iff is  authorized  by  the  maker  to  dispose  of  the  wood,  "and 
collect  tlie  money  for  me  for  tlie  same,  if  sold."  If  siiid  pjipers 
were  sufficient  to  show,  or  tended  to  show,  a  transfier  ot  title 
in  this  action,  the  same  papers  ought  oertaiuly  to  be  good  evi- 
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deDoe  for  the  same  purpose  iu  case  said  Lindguist  or  Mangarud 
had  brought  an  action  against  plaintiff  for  recovery  of  possession 
of  their  wood  respectively,  or  for  damages  for  the  conversion 
thereof  by  plaintiff.  Said  papers  can  in  no  way  be  construed 
to  have  such  an  effect.  So  far  as  said  papers  show,  the  niakera 
of  them  still  own  the  respective  portions  of  the  wood  as  plaint<- 
iff  testified.  Plaintiff's  counsel  contend  that  said  papers  made 
plaintiff  "trustee  of  an  express  trust"  fur  the  other  owners  of 
respective  portions  of  said  wood  (Code  Civ.  Proc.  §  6) ;  but  such 
position  cannot  be  sustained.  (Pomeroy  on  Rights  and  Rem- 
ediesy  171,  et  seq.;  Bliss  on  Code  Pleading,  §§  54,  55,  56,  57, 
262,  and  cases  cited.)  It  was  error  to  admit  said  writings  as 
evidence  tending  to  establish  plaintiff's  title  to  the  respective 
portions  of  the  wood  in  controversy,  which  he  had  testified  was 
the  property  of  Lindguist  and  Mangarud. 

After  plaintiff  had  testified  that  he  and  Lindguist  and  Man- 
garud had  cut  said  wood  for  the  Butte  Manufacturing  Company, 
under  a  contract  with  said  company,  for  the  price  of  $1.15  per 
cord,  "and  that  the  company  was  to  furnish  grub  and  would 
receive  the  wood  about  June  1,  1886,"  and  that  about  $150 
worth  of  goods  were  received  by  plaintiff  and  Lindguist  and 
Mangarud,  and  that  "the  goods  were  received  in  part  payment 
for  the  wood,"  plaintiff's  counsel  then  asked  him  "to  explain 
for  what  reason  he  was  not  indebted  to  the  Butte  Manufacturing 
Company.  Defendant  objected  to  the  witness  responding  to 
that  question,  for  the  reason  that  such  inquiry  was  incompetent 
and  not  warranted  by  the  pleadings.  The  objection  was  over- 
ruled, and  defendant  excepted  to  such  ruling.  In  response  to 
said  question  plaintiff  testified  "that  the  contract  was  that  said 
company  was  to  furnish  grub  and  receive  the  wood;  that  by 
their  failure  to  fulfill  the  contract  they  had  nothing  left  but  the 
wood,  and  as  it  was,  they  were  thrown  out  of  everything,  and 
that  they  were  idle  for  awhile."  Defendant  then  moved  the 
court  to  strike  out  said  testimony.  This  motion  the  court  over- 
ruled, to  which  ruling  defendant  excepted,  and  assigns  the  same 
as  error. 

Was  that  proof  warranted  by  the  pleadings?  By  reverting 
to  the  pleadings  it  is  seen  that  plaintiff  alleged  as  his  cause  of 
action  these  simple  facts,  that  he  owned  and  possessed  a  certain 
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quantity  of  wood  of  a  certain  value,  and  that  defendants  carried 
away  and  converted  the  same  to  their  own  use,  to  plaintiff's 
damage  in  a  certain  sum,  for  which  he  demanded  judgment. 
Defendants  answered  plaintiff's  alleged  cause  of  action,  denying 
bis  allegations,  and  setting  forth  as  new  matter  or  counter-claim 
a  state  of  facts,  which,  if  true  and  of  binding  force,  would  at 
least  modify  the  amount  which  plaintiff  ought  to  recover.  By 
defendants'  answer  an  issue  of  fact  was  raised  as  to  the  truth  of 
the  allegations  of  the  complaint,  and  also  a  new  state  of  facts 
affecting  the  rights  of  the  parties  to  the  controversy  was  intro- 
duced. The  new  matter  or  counter-claim  set  up  in  the  answer 
must  be  controverted  or  it  will  be  deemed  true.  (Code  Civ. 
Proc.  §  109.)  How  shall  the  new  matter  be  controverted?  To 
controvert  means  more  than  to  deny.  (Webster's  Diet.;  Cen- 
tury Diet.)  If  the  allegations  constituting  new  matter  or 
counter-claim  are  deemed  untrue  by  plaintiff,  he  will  of  course 
controvert  the  same  by  direct  denial;  then  the  issue  on  that 
point  is  as  to  the  verity  of  such  matter,  that  is,  as  to  the  exist- 
ence of  the  facts  stated  as  new  matter  or  counter-claim.  But 
the  new  matter  stated  by  way  of  defense  or  counter-claim  may 
be  true,  and  yet  have  no  binding  force  by  reason  of  the  exist- 
ence of  another  fact,  or  state  of  facts,  which  occurred  in  relation 
to  the  same.  How,  in  such  a  case,  shall  the  plaintiff  controvert 
:he  new  matter  of  defense  or  counter-claim?  Shall  he  make  a 
direct  and  unqualified  denial  of  such  matters  in  his  replication, 
and  then  on  the  witness  stand  admit  the  truth  of  what  he  denied 
by  replication,  and  then  introduce  proof  of  a  new  state  of  facts, 
foreign  to  the  pleadings,  which  occurred  in  relation  to  the  new 
matter  of  defense  or  counter-claim,  and  which  as  he  contends 
destroyed  the  binding  force  thereof? 

Aside  from  the  duplicity  involved  in  such  a  position,  is  not 
a  denial  of  a  transaction,  by  necessary  and  inevitable  im2)lica- 
tion,  a  denial  also  that  any  facts  exist  relating  to  or  growing 
out  of  such  a  transaction?  How  can  there  be  a  state  of  facts 
growing  out  of,  or  relating  to,  or  affecting  that  which  never 
existed  ?  How  can  there  be  a  breach,  or  satisfaction  of  a  con- 
tract or  transaction  which  was  never  engaged  in?  The  pleader 
not  only  stands  in  such  an  attitude  as  a  logical  sequence  arising 
from  direct  unqualified  denial  of  a  transaction  or  contract  alleged 
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as  new  matter  of  defense  or  oounter-claim,  bat  he  raises  an  issue 
of  no  consequence  in  the  trial^  for  he  will  upon  the  trial  admit 
what  he  denied^  as  he  must  admit  it,  in  whole  or  in  part,  to 
show  that  other  facts  arose  in  relation  to  such  new  matter  or 
counter-claim  which  satisfied  or  destroyed  the  obligation  arising 
therefrom.  Again,  the  issues  are  materially  different  under  the 
one  or  other  method  of  controverting  new  matter  of  defense  or 
counter-claim.  If  direct  denial  is  made,  the  issue  raised  is  as 
to  whether  such  facts  exist  or  not.  If,  however,  the  replication 
controverts  the  counter-claim  or  new  matter  of  defense^  by  all^ 
ing  a  state  of  facts  which  would,  when  proved,  destroy  the  force 
of  such  new  matter  or  counter-claim,  the  issue  is  then  shifted 
to  the  question  of  the  existence  of  the  latter  facts,  by  which  the 
new  matter  or  counter-claim  would  be  avoided.  This  latter 
issue  is  raised  by  an  assumed  denial  of  new  matter  stated  in 
the  replication.  ''The  statement  in  the  replication  of  niatter  in 
avoidance  shall  on  the  trial  be  deemed  controverted  by  the 
adverse  party/*  (§  109,  Code  Civ.  Proc.)  Again,  "an  issue  of 
fact  arises  •  •  •  •  upon  new  matter  in  the  replication.*'  (§  248, 
Code  Civ.  Proc.)  We  think  that  to  allow  a  party,  who,  by 
replication,  makes  an  unconditional  denial  of  facts  constituting 
new  matter  of  defense  or  counter-claim,  to  admit  those  facts  on 
the  trial,  and  then  under  color  of  such  former  denial  to  enter 
upon  the  proof  of  &cts  material  to  the  rights  of  the  parties, 
and  foreign  to  the  pleadings,  by  way  of  avoidance,  would  be 
paradoxical  and  contrary  to  the  provisions  and  spirit  of  our 
Code  of  Civil  Procedure.  {MatUdin  v.  BaU,  5  Mout.  96.)  We 
think  the  court  erred  in  admitting  the  said  evidence  objected  to 
as  not  warranted  by  the  pleadings. 

There  is  one  other  assignment  of  error  which  we  will  notioe. 
During  the  course  of  the  trial  P.  Bader,  testifying  in  behalf  of 
defendants,  stated  that  on  a  certain  occasion  he  heard  a  oonver- 
sation  in  defendants'  store  between  plaintiff  Swenson  and  de- 
fendant Strauhal,  in  which  ''Swenson  asked  Strauhal  if  he 
would  take  his  wood,  and  Strauhal  told  him  he  would,  but  it 
was  not  piled,  and  Swenson  said  he  thought  it  ought  to  be 
worth  $1.15  outside  of  piling.  Strauhal  said  he  could  get  it 
banked  for  that  price.  He  told  him  he  would  find  out."  "In 
the  second  conversation  Swenson  asked  Strauhal  if  he  would 
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pay  him,  and  he  told  him  the  wood  was  not  measured  yet, 
Swenson  said  he  wanted  $74  or  he  would  sue.'*  Defendants' 
bill  of  exceptious  recited  that  plaintiff  objected  to  said  evidence, 
"and  the  court  ruled  that  all  evidence  with  reference  to  the 
offer  to  take  $74  be  stricken  out,  and  the  same  was  withdrawn 
from  the  consideration  of  the  jury/*  The  objection  to  said  evi- 
dence assigns  no  ground  for  the  exclusion  of  the  same.  Nor 
does  it  appear  on  what  ground  said  evidence  was  stricken  out 
and  withdrawn  from  the  consideration  of  the  jury.  It  is  as- 
serted by  respondent's  counsel  in  their  brief  that  said  evidence 
was  withdrawn  from  the  jury  because  the  court  previously  ruled 
that  the  conversation  was  concerning  a  compromise.  Tlie  bill 
of  exceptions  is  quite  elaborate  in  setting  out  the  evidence  of 
two  conversations  to  explain  the  point  of  defendant's  exception. 
But  nowhere  in  said  evidence  is  there  an  expression  showing 
that  the  demand  of  plaintiff  for  $74  from  defendant  Strauhul, 
in  payment  for  the  wood  cut  by  plaintiff^  was  made  as  a  com- 
promise offer,  nor  that  said  statements  were  made  while  negoti- 
ating for  a  peaceful  settlement,  nor  in  view  of  any  compromise. 
The  evidence  is  a  plain  recital  of  a  demand  by  plaintiff  upon 
one  of  the  defendants  for  the  payment  of  a  certain  sum  in  set- 
tlement, adding  that  if  the  same  was  not  paid  he  would  sue. 
There  are  no  expressions  which  indicate  that  plaintiff  was  offer- 
ing to  take  anything  less  than  his  due,  nor  that  in  making  such 
demand  he  was  offering  to  sacrifice  anything  whatever.  We 
must  presume  that  in  settling  the  bill  of  exceptions  the  court 
made  the  same  conform  to  the  truth.  According  to  the  recitals 
therein,  said  evidence  was  clearly  admissible,  and  the  order 
withdrawing  the  same  from  the  consideration  of  the  jury  was 
error.  (Qreenleaf  on  Evidence,  §  192;  Best  on  Evidence,  510.) 
It  is  ordered  that  the  judgment  appealed  from  be,  and  the 
same  is  hereby  reversed,  with  costs,  and  the  cause  is  remanded 
for  trial  de  novo. 

Blake,  C.  J.,  concurs. 

Db  Witt,  J.  (conourring). — While  I  concur  that  the  cause 
must  be  reversed,  some  views  have  been  expressed  from  which 
I  must  record  a  dissent. 
Vol.  X.—- si. 
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The  appeal  is  on  the  judgment  roll.  The  only  qnestions 
presented  are  in  a  bill  of  exceptions.  The  only  evidence  before 
us  is  that  contained  in  the  bill  to  explain  the  points  of  the 
exceptions.  The  first  point  is  the  objection  that  the  writings 
offered  and  received  in  evidence  "  were  incompetent  and  insuf- 
ficient, and  did  not  show  any  title  in  plaintiff."  Whether  these 
writings  were  alone  sufficient  to  show  title,  whether  they  were 
conclusive,  whether  they  wholly  proved  plaintiff's  right  to  sue, 
is  not  before  us  for  determination.  The  whole  evidence  is  not 
before  us.  We  do  not  know  what  plaintiff  proved  as  to  the 
essential  allegations  of  his  complaint,  outside  of  the  writings. 

The  question  for  determination  under  the  exception  is,  were 
the  writings  competent  as  tending  to  prove  what  plaintiff 
claimed  for  them?  that  is,  as  establishing  a  title  in  plaintiff 
against  trespassers  for  the  purposes  of  the  action.  Whether 
they  were  sufficient  is  another  matter  to  be  taken  in  connection 
with  the  whole  evidence,  which  is  not  before  us.  Did  the  writ- 
ings tend  to  show  that  plaintiff  had  a  right  of  action  for  the 
conversion  of  the  wood?  That  the  writings  may  have  been 
revocable  is  not  material  in  the  absence  of  any  claim  that  they 
had  been  revoked,  and  in  an  action  between  plaintiff  and  tres- 
passers^ and  where  no  question  is  raised  between  plaintiff  and 
Mangarud  and  Lindguist.  The  writings  confer  upon  Swenson, 
plaintiff,  the  right  to  dispose  of  the  wood.  He  alleges  in  his 
complaint  that  he  was  in  the  lawful  possess-ion  of  the  wood. 
We  do  not  know  what  evidence  he  offered  in  other  parts  of  the 
trial  of  the  fact  of  possession.  We  speak  now,  for  the  moment, 
only  of  his  right  of  possession.  Having  the  right  to  disi)ose 
of,  what  does  "dispose  of"  mean?  Webster's  Dictionary  de- 
fines the  term,  "to  determine  the  fate  of;  to  exercise  the  power 
of  control  over;  to  fix  the  condition,  application,  employment, 
etc.,  of;  to  direct  or  assign  for  a  use."  With  the  idea  of  the 
term  "dispose  of,"  it  can  be  said  without  much  hesitation  that 
Swenson  had  the  right  of  possession  of  the  wood.  But  did 
these  writings  tend  to  show  title  in  plaintiff?  "Title"  must 
mean  title  for  the  purposes  of  the  action  against  the  allied 
trespassers.  "  Title  "  here  means,  I  take  it,  much  the  same  as 
"  property,"  when  that  word  is  used  to  designate  the  interest 
which  one  has  in  a  thing,  in  distinction  to  the  use  of  the  word 
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as  signifying  the  thing  itself.     Mr.  Bishop  says,  speaking  of 
trover :   "  Yet  to  maintain  this  particular  action,  he  must  have 
a  right  both  to  the  property  and  to  the  possession  of  it.''     (Non- 
Contract  Law,  §  397.)     What  is  property,  as  to  things  personal 
or  title?    Bouvier's  Law  Diet,  says:   "Property  in  personal 
goods  may  be  absolute  or  qualified,  ....  because  more  per- 
sons than  one  have  an  interest  in  it,  or  because  the  right  of 
property  is  separated  from  the  possession.     The  same  authority 
says  of  "title":   "In  general,  possession  constitutes  the  cri- 
terion of  title  of  personal  property,  because  no  other  means 
exist  by  which  a  knowledge  of  the  fact  to  whom  it  belongs  can 
be  attained.''     Now,  those  writings  offered  in  evidence  tended 
to  show  the  lawful  possession  which  was  alleged.     A  lawful 
possession  was  one  of  the  elements  of  a  special  or  qualified  title 
or  property  against  alleged  trespassers,  which  it  is  claimed 
the  plaintiff  must  have;  and  therefore  evidence  of  such  lawful 
possession  was  competent  in  the  chain  of  testimony.     I  am  of 
opinion  that  the  writings  were  at  least  one  step  in  the  proof  of 
a  title  as  trustee  of  an  express  trust,  and  if  Swenson,  plaintiff, 
were  trustee  of  an   express  trust,   that  is  one   of  the   facts 
establishing  his  cause  of  action.     Whether  the  writings  alone 
were  sufficient  to  establish  the  existence  of  an  express  trust  is 
not  l^efore  us.    I  am  satisfied  that  they  tended  in  that  direc- 
tion, and  for  that  reason  were  competent.     The  writings  were 
informal;  but  substance,  and  not  form,  is  material.     (1  Am. 
&  Eng.  Encycl.  of  Law,  835;  Voorhies'  Code  of  Procedure, 
N.  Y.  §  111,  p.  93.)     There  is  no  substantial  difference  between 
our  statutes  and  those  of  the  States  from  which  I  cite  the  fol- 
lowing cases:    Comiderant  v.  Btnabane,  22  N.  Y.  389;   Weaver 
V.  Tf-ustets,  28  Ind.  112;  Tyler  v.  Houghton,  25  Cal.  29;  Smith 
V.  Logan,  18  Nev.  152;   Wetmore  v.  Hegeman,  88  N.  Y.  69, 
and  cases  cited;  Reed  v.  Harris,  7  Rob.  (N.  Y.)  151;  McKee 
V.  Juddy  12  N.  Y.  622;  64  Am.  Dec.  515;  Richtmeyer  v.  Renv- 
sen,  38  N.  Y.  206,  citing,  Haight  v.  Hayt,  19  N.  Y.  464;  Hoyt 
V.  Thompson,  6  N.  Y.  347 ;  Greene  v.  Niagara  Ins.  Go,  6  Hun, 
131 ;  Hoogland  v.  Trask,  6  Rob.  (N.  Y.)  540;  Alien  v.  Brotvn, 
44  N.  Y.  231 ;  Robbins  v.  Deverill,  20  Wis.  158;  Deer.  Code 
Civ.  Proc.  Cal.  §§  367-369,  notes ;  Voorhies'  Code  of  Proced- 
ure, N.  Y.  §§  111-113,  notes;  Pomeroy's  Remedies,  §§  132, 
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133,  172,  and  cases  cited.  In  accordance  ^ith  the  views  above 
expressed  and  the  authorities  cited,  and  in  consideration  of  the 
fact  that  plaintiff  was  undertaking  to  prove  a  case  against  al- 
leged trespassers,  and  not  against  Mangarnd  and  Lindguist,  I 
am  of  opinion  that  there  was  no  error  in  admitting  in  evidence 
the  writings  in  controversy. 

As  to  the  second  point  discussed  hj  my  associate,  Mr.  Justice 
Harwood,  I  concur  in  the  conclusion  he  reaches.    And  also 
as  to  the  third  point — the  error  in  excluding  the  evidence  of 
Bader.     As  to  that  I  will  add  a  word.     If  Swenson  offered  to 
take  $74,  and  it  was  clearly  a  compromise  proposition,  the  evi- 
dence of  such  offer  was  not  admissible.     If  it  were  a  remark 
that  he  claimed  only  $74,  and  would  take  that  amount,  and 
such  remark  was  an  independent  fact,  disconnected  with  the 
proposition   to  compromise,  it   was  competent.     (Williams  v. 
Uiorpf  8  Cowen,  202,  n.,  and  cases  reviewed;  Harrington  v.  7n^ 
habitants  of  Lincoln^  4  Gray,  566;  64  Am.  Dec.  95;  Reynolds 
V.  Manningy  15  Md.  526 ;  Paulin  v.  Homer,  63  III.  312.)     It 
does  not  appear  by  the  bill  of  exceptions  that  it  was  a  compro- 
mise proposition.     It  was  not  objected  to  as  such.     The  record 
shows  simply  that  the  evidence  was  objected  to,  without  pur- 
porting to  give  any  reasons  whatever  for  the  objection.     That 
is  not  a  good  objection.     (In  re  Thompson,  9  Mont.  387,  cit- 
ing, City  of  Helena  v.  Albetiose,  8  Mont  499.)     I  agree  to  a 
reversal  of  the  judgment  on  these  latter  points,  and  state  my 
dissent  from  the  first  point,  for  the  reason  that  the  proposition 
therein  involved  becomes  material  on  a  retrial  of  the  case  in 
the  District  Court 
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STATE  EX  BEL.  WADE  v.  KENNEY,  Auditob. 

Code  CovKnstoKEsa— Compensation— Appropriaiions, — Section  4  of  the  Act  of 
March  14, 1889,  creating  a  code  commission,  provides  that  said  commissioners 
■hall  each  receive  a  compensation  for  his  serrices  of  four  thonaand  dollars. 
Section  5  of  the  Act  of  March  14, 1889,  provides  that  npon  the  filing  of  any  one 
of  the  completed  Codes  with  the  secretary  of  State  the  auditor  shall  draw  his 
warrant  for  the  pro  rata  salaries  of  the  commission.  In  an  application  for 
mandamus  to  compel  the  issuance  of  a  warrant  for  relator's  salary,  which  had 
been  refused  for  want  of  an  appropriation,  field,  that  the  designation  in  said 
act  of  a  definite  sum  as  compensation  of  the  commissioners  constituted  an  appro- 
priation of  money  to  pay  the  same.  Held,  also,  that  the  rights  of  relator  were 
not  affected  by  appropriations  made  by  laws  enacted  subsequently  to  the  act  in 
question.    {State  y.  Kenney,  9  Mont.  889,  affirmed.) 

Original  proceeding.    Application  for  a  writ  of  mandate, 

B.  P.  Carpeaterj  and  F.  W.  Cole,  for  Petitioner. 

Henri  J*.  HaskeU,  Attorney-General^  for  Bespondents. 

Blake,  C.  J. — The  affidavit  of  the  relator  contains  the  fol- 
lowing allegations :  '^  That  he  was  dulj  appointed  in  the  year 
1889  one  of  the  code  commissioners  under  an  act  of  the  legis- 
lative assembly  of  the  Territory  (now  State)  of  Montana,  en- 
titled 'An  act  to  provide  for  the  appointment  of  a  commission 
to  codify  the  criminal  and  civil  law  and  procedure,  and  to  re- 
vise, compile,  and  arrange  the  statute  laws  of  Montana,'  ap- 
proved March  14,  1889.  That  ever  since  such  appointment, 
he  has  acted  as  such  commissioner  in  the  preparation  of  the  four 
Codes  provided  for  in  said  act.  That  said  Codes  have  been 
prepared  and  filed  as  required  by  said  act,  and  the  act  of  the 
legislative  assembly  of  the  State  of  Montana  amendatory  of 
said  act,  approved  March  9,  1891.  That  the  Civil  and  Penal 
Codes  and  the  Code  of  Civil  Procedure  were  prepared  and  filed, 
and  a  warrant  drawn  by  the  auditor  in  favor  of  this  affiant  and 
each  of  the  code  commissioners,  and  paid  out  of  the  State  treas- 
ury. That  the  Political  Code  was  filed  as  required  by  law  on 
the  tenth  day  of  March,  1891.  That  affiant,  on  the  tenth  day 
of  March,  1891,  after  filing  the  said  Political  Code  with  the 
secretary  of  State,  demanded  of  said  E.  A.  Kenney,  the  State 
auditor  of  the  State  of  Montana,  a  warrant  on  the  State  treas- 
urer of  the  State  of  Montana  for  the  sum  of  one  thousand 
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dollars,  Mrhich  said  sum  was  due  this  affiant  for  his  salary  and 
oompensatioQ  in  the  preparation  of  said  Political  Code.  That 
the  said  E.  A.  Kenney,  State  auditor  as  aforesaid,  refused  and 
still  refuses  to  give  affiant  a  warrant  on  the  State  treasurer  for 
said  amount,  or  any  other  amount."  There  are  other  allega- 
tions, which  do  not  become  material  to  this  controversy,  and 
the  prayer  is  for  a  peremptory  writ  of  mandate  to  issue  out  of 
this  court,  directed  to  said  State  auditor,  and  commanding  him 
to  give  to  the  affiant  a  warrant  for  said  sum. 

The  return  of  the  respondent  is  to  the  effect  that  the  fore- 
going act  of  the  legislative  assembly  in  1889  did  not  make  any 
8|)ecifio  appropriation  of  money  out  of  any  fund  to  pay  the 
relator;  that  the  relator  was  not  entitled  to  receive  any  com- 
pensation by  the  terms  of  this  act  until  he  had  performed  cer- 
tain services;  and  that  when  said  Political  Code  was  filed  with 
the  secretary  of  State  there  was  no  money  in  the  State  treasury 
whicli  was  applicable  to  the  payment  of  said  claim,  by  reason 
of  the  appropriations  of  large  amounts  by  the  second  legislative 
assembly  of  the  State,  which  had  been  made  in  1891. 

It  is  necessary  to  construe  these  clauses  and  sentences  of  the 
act,  which  was  approved  March  14,  1889.  "The  said  commis- 
sioners shall  each  receive  a  compensation  for  his  services  of  four 
thousand  dollars.  .  •  .  /'  (§4.)  "Upon  the  completion  of 
any  one  of  the  said  Codes,  and  upon  filing  the  same,  aooom- 
panied  with  a  general  index  and  the  report  of  the  commission 
in  relation  thereto,  •  •  •  •  in  the  office  of  the  secretary  of  the 
Territory  or  State,  as  the  case  may  be,  it  shall  be  the  duty  of 
the  chief  justice  and  the  secretary  of  the  Territory  or  State  to 
examine  the  same,  and  as  soon  as  practicable  to  determine 
whether  the  work  has  been  done  as  provided  in  this  act;  and 
if  they  so  determine,  they  shall  file  their  decisions  with  the 
State  auditor,  whereupon  it  shall  be  lawful  for  and  the  duty  of 
such  auditor  to  draw  his  warrant  for  the  pro  rata  salaries  of  the 
commission  under  the  provision  of  this  act,  and  to  be  paid  by 
him  out  of  any  funds  not  otherwise  appropriated."     (§  6.) 

In  State  v.  Hickman^  9  Mont.  370,  we  held  that  a  section  of 
the  Constitution  which  provides  that  the  secretary  of  State 
shall  receive  for  his  services  three  thousand  dollars  per  annum, 
payable  quarterly,  was  an  appropriation  by  law.    The  relator 
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has  been  nominated  by  the  governor  and  confirmed  by  the  ter- 
ritorial council,  and  is  an  officer  whose  duties  and  compensa- 
tion are  fixed  by  the  statute,  supra.  It  is  also  specified  that 
the  payment  pro  rcUa  for  his  services  shall  be  made  at  a  time, 
which  is  made  certain  by  the  completion  of  the  respective 
Codes.  The  Constitution  has  declared  that  '^all  obligations  of 
the  Territory  of  Montana,  existing,  in  force,  and  unpaid  at  the 
time  of  the  admission  of  the  State  into  the  Union,  are  hereby 
assumed  by  the  State,  which  shall  and  will  well  and  truly  pay 
the  same."    (Sec.  xx.  Schedule,  §  12.) 

We  have  commented  heretofore  upon  the  provisions  of  the 
Constitution  concerning  an  appropriation,  and  do  not  think  our 
views  require  a  repetition  of  the  reasons  which  control  this 
decision.  Under  the  authorities,  the  legislation  providing  for 
the  appointment  of  the  code  commission  is  held  to  appropriate 
the  definite  sum  which  is  designated  as  the  compensation  of  the 
commissioners.  {State  v.  Bordelon,  6  La.  An.  68;  Rlstine  y. 
State,  20  Ind.  328;  McCauley  v.  Brooks,  16  Cal.  11 ;  ProU  v. 
Dunn,  80  Cal.  220;  Humbert  y.  Dunn,  84  Cal.  57.)  The  last 
named  case  is  a  recent  utterance  of  the  Supreme  Court  of  that 
State,  and  is  directly  in  point. 

Our  construction  of  the  act,  supra,  that  it  is  an  appropri- 
ation of  the  money  required  for  the  compensation  of  the  relator, 
renders  needless  a  consideration  of  the  other  grounds  of  defense 
of  the  respondent.  The  laws  making  appropriations  for  vari- 
ous purposes,  which  are  cited,  were  enacted  subsequently  to  the 
act  under  review,  and  cannot  affect  the  rights  of  the  relator. 

It  is  therefore  ordered  and  adjudged  that  the  peremptory 
writ  of  mandate  be  issued  in  accordance  with  the  prayer  of  the 
relator. 

Haewood,  J.,  and  De  Witt,  J.,  concur. 


488  State  v.  Kbnnet.  [Mar.  T^ 

STATE  EX  BEL.  JOURNAL  PUBLISHING  COMPANY 
V.  KENNEY,  AuDiTOB. 

OoiwmUTioifAL  JjAM—Staie  revenue'-'  AppropriationM.  — -FandB  which  will  he  ral- 
ized  by  the  State  from  the  leyy  of  taxes  authorized  by  the  l^slatnre  for  any 
fiscal  year  may  be  treated  as  revenue  for  that  year,  although  they  are  not  actu- 
ally placed  in  the  State  treasury  until  after  the  commencement  of  the  following 
fiscal  year,  and  must  be  held  available  to  meet,  when  collected,  the  i^ypropri- 
ations  made  for  the  fiscal  year  in  which  the  tax  was  levied ;  and  therefore  in 
appropriation  bill  which  authorizes  expenditures  for  any  year  in  excess  of  the 
revenue  actually  to  be  received  during  that  year  is  not  in  violation  of  section  12, 
article  xii.  of  the  Constitution,  prohibiting  appropriations  whereby  the  expen- 
ditures of  the  State  during  any  fiscal  year  shall  exceed  the  total  tax  provided  for 
by  law. 

AxTDrroB— Duty  at  to  eUiimt  approved  by  State  examiners. — When  the  appropri* 
ation  by  law  for  the  expenditures  of  a  fiscal  year  have  not  exceeded  the  cousti- 
iutional  limitation,  it  is  the  duty  of  the  State  auditor  to  draw  his  warrant  for  the 
amount  of  a  claim  for  which  a  lawful  appropriation  has  been  made,  and  which 
has  been  approved  and  transmitted  to  him  by  the  State  board  of  examiners,  and 
this  duty  is  not  dependent  apon  there  being  funds  in  the  treasoty  for  its  imme- 
diate payment. 

Original  proceeding.    Application  for  writ  of  mandate. 

MoCaicheon  &  Molrdire^  for  Petitioner. 

Henri  /.  Haskell^  Attorney-General,  for  Respondent. 

Blake,  C.  J, — The  afBdavit  of  the  relator  states  the  follow- 
ing facts:  The  Journal  Publishing  Company  is  a  corporation, 
and  entered,  March  11, 1889,  into  a  contract  with  the  Territory 
of  Montana  to  do  all  the  printing  thereof  pursuant  to  law. 
The  State  under  this  contract  is  indebted  to  the  relator  in  the 
sum  of  $7,909.93,  for  printing  for  the  Territory  and  State. 
The  accounts  therefor  were  presented  by  the  relator  to  the  State 
board  of  examiners,  and  audited,  approved,  and  allowed  in  said 
sum,  and  were  by  it  certified  and  presented  to  the  second  legis- 
lative assembly.  Said  legislative  assembly,  by  an  act  entitled 
"An  act  to  provide  for  the  payment  of  all  claims  against  the 
State  approved  by  the  State  boanl  of  examiners  and  reported  to 
the  legislative  assembly,"  approved  March  7,  1891,  appro- 
priated out  of  the  funds  of  the  State  the  sum  of  $7,909.93  to 
pay  this  claim.  A  demand  for  the  relator  was  made  March  14, 
1891,  of  the  respondent,  that  &s  State  auditor  he  should  draw 
his  warrant  on  the  State  treasurer  for  the  amount  of  said  claim. 
The  respondent  refused  to  draw  any  warrant  therefor. 


1891.]  State  v.  Kenkby.  489 

The  return  does  not  deny  anj  of  the  foregoing  allegations, 
but  contains  the  following  averments:  The  assessed  value  of 
all  the  property  within  the  State  for  the  last  jBscal  year  was 
$112,000,000.  The  revenue  of  the  State  thus  far  for  the  fiscal 
year  ending  November  30, 1891,  amounts  to  $363,332.80.  The 
revenue  of  the  State  from  a  license  and  property  tax  for  the 
remainder  of  this  fiscal  year  will  not  exceed  $70,000.  The  fiscal 
year  of  1891  commenced  December  1,  1890,  and  ends  Novem- 
ber 30,  1891.  The  taxes  levied  for  this  fiscal  year,  and  not 
paid  in  by  the  county  treasurers  and  received  by  the  State  treas- 
urer until  the  commencement  of  the  fiscal  year,  1892,  are  carried 
upon  the  books  of  his  office  for  the  purpose  of  paying  off  all 
indebtedness  for  which  appropriations  have  been  made  by  the 
legislative  assembly  for  the  expenditures  incurred  in  the  fiscal 
year  ending  November  30,  1892;  and  the  sums  received  after 
December  1,  1891,  by  the  State  treasurer  are  credited  upon  his 
books  as  funds  of  the  fiscal  year  1892,  and  not  for  the  year 
1891.  Between  February  18,  1891,  and  March  7,  1891,  the 
legislative  assembly  passed  many  appropriation  bills,  which 
obtained  the  approval  of  the  governor  in  the  order  which  is 
specified.  The  answer  sets  forth  particularly  the  laws  which 
are  referred  to,  the  dates  of  their  approval,  and  the  amount 
apj)ropriated  thereby,  which  exceeds  $640,000  for  the  fiscal  year 
ending  November  30,  1891.  The  appropriation  bills  which 
became  laws  before  the  act,  mpra,  which  includes  the  claim  of 
the  relator,  appropriated  for  the  fiscal  year  ending  November 
30, 1891,  out  of  any  moneys  in  the  State  treasury  not  otherwise 
appropriated,  the  sum  of  $558,412.36.  The  State  treasurer  has 
set  apart  for  the  purposes  which  are  mentioned  in  the  statutes 
respectively  of  the  moneys  so  received  the  entire  sum  in  the 
treasury.  And  the  answer  further  alleges:  "That  at  the  pres- 
ent time  there  is  not  any  money  in  the  State  treasury  that  is 
available  or  applicable  to  the  payment  of  the  claim  of  this 
relator,  nor  subject  to  any  warrant  that  might  be  drawn  in 
favor  of  this  relator  for  said  claim ;  that  since  the  twenty-eight 
day  of  February,  1891,  this  resistant  has  drawn  certain  warrants 
upon  the  State  treasury,  and  which  have  been  paid  in  accord- 
ance with  the  provisions  of  the  general  laws,  and  in  pursuance 
of  the  appropriations  made  in  the  acts  last  mentioned^  in  the 
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total  Bum  of  $95,207.30;  that  there  0017  is  a  balanoe  in  the 
State  treasury  of  $268,125^  so  set  apart  as  aforesaid;  that  this 
resistant  has  refused  to  draw  his  warrant  in  favor  of  the  relator 
for  the  claim  so  presented  upon  the  ground  that  the  last  legis- 
lative assembly  of  the  State  of  Montana  have  authorized  expendi- 
tures and  made  appropriations  for  the  fiscal  year  1891,  prior  to 
the  passage  of  the  act  supra,  hereinbefore  referred  to,  winch 
exceed  the  total  tax  then  and  now  provided  by  law,  and  appli- 
cable to  such  appropriation  and  expenditure,  and  which  exceed 
in  the  aggregate  of  such  total  tax  the  sum  of  $100,000." 

The  relator  filed  a  demurrer  to  the  answer,  upon  the  ground 
that  the  facts  therein  stated  did  not  constitute  a  defense.  The 
act  supra,  which  is  referred  to  in  the  aiSdavit  of  the  relator, 
contains  the  following  provisions:  "Section  1.  That  the  sum 
of  $44,648.19  be,  and  the  same  is  hereby  appropriated  out  of 
any  moneys  in  the  treasury,  not  otherwise  appropriated,  for  the 
payment  of  claims  against  the  State,  approved  by  the  State 
board  of  examiners,  reported  to  the  second  legislative  assembly. 
Sec.  2.  That  in  payment  of  said  claims,  the  auditor  is  hereby 
directed  to  draw  his  warrant  upon  the  State  treasury,  in  favor 
of  the  following  persons,  and  for  the  following  amounts."  In 
this  list  the  relator  is  named,  and  the  amount  is  the  same  as 
that  which  is  specified  in  the  affidavit. 

The  statute  provides  that  "the  first  day  of  December  in  each 
and  every  year  shall  be  the  end  of  the  fiscal  year  for  territorial 
(State)  purposes."  (Comp.  Stats,  fifth  div.  §  140.)  It  is  dis- 
closed by  the  answer  and  admitted  by  the  relator  that  the  second 
legislative  assembly  appropriated  for  the  fiscal  year  of  1891  the 
sum  of  $640,000,  and  that  a  large  part  thereof,  the  sum  of 
$568,412.36,  was  embraced  in  laws  which  were  approved  prior 
to  the  act  supra,  under  which  the  relator  asserts  his  rights  in 
this  proceeding.  The  revenue  which  has  been  received  during 
this  fiscal  year,  and  which,  it  is  estimated,  will  be  received  dur- 
ing the  remainder  thereof,  amounts  to  the  sum  of  $433,332.80. 
The  deficit  seems  to  be  the  sum  of  $217,000,  or  thereabouts. 
The  respondent  for  this  reason  refuses  to  draw  his  warrant  in 
behalf  of  the  relator,  and  maintains  that  said  legislative  assem- 
bly has  appropriated  an  amount  in  excess  of  the  money  in  the 
treasury  of  the  State,  or  which  oould  be  made  available  there- 
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for,  during  the  fiscal  year  of  1891.  The  following  section  of 
the  Constitution  is  cited  to  uphold  his  action:  ^^No  appropri- 
ation shall  be  made  or  any  expenditures  authorized  by  the  legis- 
lative assembly  whereby  the  exi)enditure8  of  the  State  during 
any  fiscal  year  shall  exceed  the  total  tax  then  provided  for  by 
law,  and  applicable  to  such  appropriation  or  expenditure,  unless 
the  legislative  assembly  making  such  appropriation  shall  pro- 
vide for  levying  a  sufficient  tax,  not  exceeding  the  rate  allowed 
in  section  nine  (9)  of  this  article,  to  pay  such  appropriations  or 

expenditures  within  such  fiscal  year No  appropriation 

of  public  moneys  shall  be  made  for  a  lo:iger  term  than  two 
years."    (Art.  xii.  §  12.) 

The  opinion  of  the  justices  of  the  Supreme  Court  of  the  State 
of  Colorado  {In  re  Appropriation,  13  Colo.  316),  considers  simi- 
lar constitutional  provisions,  and  says:  "It  will  be  observed 
that  appropriations  and  expenditures  for  ordinary  purposes  are 
legitimate  so  long  as  they  do  not  exceed  the  total  tax  already 
provided  by  law,  and  applicable  for  their  payment,  or  which 
may,  within  constitutional  limits,  be  so  provided  for  their  pay- 
ment within  the  proper  fiscal  year What  we  have  said 

of  the  legislative  department  in  respect  to  making  appropriations 
or  authorizing  expenditures  in  excess  of  constitutional  authority 
applies  with  equal  force  to  the  executive  department  in  recog- 
nizing or  dealing  with  legislation  affecting  the  public  revenue. 
If  legislative  acts  making  appropriations  in  excess  of  constitu- 
tional limits  have  unfortunately  received  the  governor's  signa- 
ture instead  of  his  veto,  he  should  nevertheless  withhold  his 
approval  from  any  and  all  vouchers  relating  to  such  unconsti- 
tutional appropriations.  So,  also,  the  auditor  should  refuse  to 
draw  any  warrant  therefor,  and  the  treasurer  should  decline  to 
make  payment  thereon.  In  reference  to  matters  arising  under 
enactments  clearly  unconstitutional,  the  unauthorized  act  of  one 
government  official  is  no  justification  or  excuse  for  a  similar  act 
by  another.*' 

It  is  obvious  that  the  responsibility  of  the  l^islative  assem- 
bly is  of  the  utmost  gravity.  The  ninth  section,  mpra,  declares 
that  the  rate  of  taxation  of  real  and  personal  property  for  State 
purposes  in  any  one  year  shall  not  exceed  two  and  one-half 
mills  on  each  dollar  of  valuation,  whenever  such  property  shall 
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Amoant  to  $100,000,000.  (Art.  xii.  §  9.)  By  virtue  of  the 
power  herein  conferred,  an  act  was  passed  by  this  legislativ^e  bb- 
aembly  and  approved  March  4, 1891,  which  levied  for  the  fiscal 
years  of  1891  and  1892,  respectively,  the  highest  rate  of  tax- 
ation which  was  allowed,  to  wit,  two  and  one-half  mills  on  each 
dollar  of  such  valuation.  "  Any  legitimate  expenditure  of  the 
State,'^  said  the  court  in  People  v.  Scatty  9  Colo.  422,  "necessary 
to  be  provided  for  by  a  State  tax  is  a  State  purpose,  and  the  tax 
to  be  provided  is  a  tax  for  a  State  purpose.^'  We  assume  what 
is  not  controverted  in  this  hearing,  that  the  acts  of  the  second 
legislative  assembly,  stipra,  which  are  enumerated  in  the  answer 
and  embody  appropriations,  are  within  this  definition  of  the 
constitutional  expression,  "State  purposes.'* 

In  performing  the  grave  task  of  observing  this  restriction  of 
the  Constitution,  some  difficult  problems  require  solution.  We 
again  quote  from  the  opinion  (In  re  Appropriation^  supra\ 
which  sheds  considerable  light  upon  this  inquiry,  and  says: 
^^  We  are  asked  what  legal  criterion  is  fixed  by  which  it  can 
be  known,  at  the  date  of  an  act  appropriating  or  authorizing 
the  expenditure  of  money,  whether  such  appropriation  or  ex- 
penditure will  be  in  excess  of  the  prescribed  constitutional 
limits.  We  answer  that  there  is  no  absolute  criterion  which 
<an  be  relied  upon  in  every  instance  and  under  all  circumstances. 
The  general  assembly  must,  of  necessity,  exercise  their  own 
judgment  in  the  first  instance.''  It  is  also  stated  that  the  legis- 
lators must  obtain  all  the  information  respecting  the  public 
revenue  and  probable  expenses  of  the  government,  which  can 
be  derived  from  the  reports  of  officers  and  the  testimony  of 
other  persons  concerning  these  matters.  It  may,  therefore,  be 
reasonably  presumed  that  the  second  legislative  assembly  of  the 
State  acted  upon  the  knowledge  within  its  command  that  the 
valuation  of  the  taxable  property  for  the  fiscal  year,  1890, 
was  $12,000,000,  and  that  this  rate  of  taxation  would  yield  a 
revenue  of  $280,000  per  annum  for  the  fiscal  years,  1891  and 
1892.  The  aggregate  of  this  sum  and  the  above  amount  of 
♦433,332.80  is  $713,332.80. 

The  act  concerning  revenue,  approved  March  6,  1891,  pro- 
vides that  the  county  clerk  shall,  on  or  before  the  first  Monday 
of  October,  "deliver  a  copy  of  the  corrected  assessment  book, 
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to  be  styled,  'duplicate  assessment  book/  to  the  county  treas- 
urer." (§  90.)  "Within  ten  days  after  the  receipt  of  the 
'duplicate  assessment  book/  the  county  treasurer  must  mail  to 
each  taxpayer  the  following  notice:  (1)  Amount  of  taxes. 
(2)  Tiiat  taxes  will  be  delinquent  after  the  first  day  of  De- 
cember^ and  that  unless  paid  prior  tbereto,  ten  per  cent  will  be 
added  to  the  amount  thereof.  (3)  The  time  and  place  at  which 
payment  of  taxes  may  be  made."  (§  96.)  "The  treasurer  of 
each  county  in  this  State  shall  be  by  virtue  of  his  office  collector 
of  taxes  therein."  (§  185.)  "After  December  Ist  of  each 
year,  all  unpaid  taxes  are  delinquent."  (§  100.)  "On  the 
first  Monday  in  March,  June,  September,  and  second  Monday 
in  December,  the  county  treasurer  must  settle  with  the  county 
commissioners  for  all  moneys  collected  for  the  State  or  county." 
(§  99.)  "  Each  county  treasurer  shall,  at  the  expiration  of  every 
three  months,  render  an  account  of,  and  cause  to  be  paid  over 
to  the  State  treasurer,  the  amount  of  all  moneys  collected  for 
State  purposes,  and  shall  complete  the  collection  of  all  li^^ts 
delivered  to  him,  and  at  the  expiration  of  each  fiscal  year, 
and  at  the  expiration  of  his  term  of  office,  shall  make  final 
settlement  with  the  county  commissioners  of  his  county,  and 
shall  report  to  the  State  treasurer  immediately  thereafter  a  cor- 
rect statement  of  the  amount  found  due  the  State,  and  the 
oounty  treasurer  shall  remit  to  him  such  amount."     (§  183.) 

It  is  apparent  from  these  provisions  of  the  statute  that  the 
taxes  for  State  purposes  become  due  and  payable  in  the  month 
of  October,  and  that  the  county  treasurers  are  the  agents 
of  the  State  in  the  collection  thereof.  They  are  required  to 
settle  their  accounts  at  certain  periods,  and  remit  to  the  State 
treasurer  the  amount  of  the  taxes  which  has  been  ascertained 
to  be  due.  In  complying  with  the  requirements  of  the  law,  it 
is  not  possible  for  them  to  pay  into  the  trca«tury  of  the  State 
before  the  end  of  the  fiscal  year  the  amount  of  the  taxes  which 
have  been  levied  and  collected  for  that  term.  It  is  a  safe  asser- 
tion that  only  a  small  part  of  such  taxes,  if  any,  will  be  received 
by  the  State  treasurer  during  the  fiscal  year.  It  is  the  conten- 
tion of  the  respondent  that,  under  these  conditions,  the  funds 
which  will  be  realized  from  the  levy  of  the  taxes  which  have 
been  aaihorised  by  the  second  l^islative  assembly  fur  the  year 
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1891  cannot  be  treated  aa  revenue  for  that  period,  and  that  the 
same  should  be  credited  to  the  proper  accounts  of  the  fiscal 
year  1892,  because  they  will  be  actually  placed  in  the  State 
treasury  afler  the  commencement  of  the  last-named  year.  We 
dissent  from  this  proposition.  The  section,  supra,  of  the  Con- 
stitution does  not  use  th^  terms  ^^  revenue '^  or  ^' funds/'  but 
declares  that  ''the  expenditures  of  the  State  during  any  fi^scal 
year  shall  not  exceed  the  total  tax  then  provided  for  by  law." 
The  mere  circumstance  that  a  brief  delay  occurs  in  the  transfer 
of  the  money,  which  is  the  property  of  the  State,  to  the  official 
custodian  thereof,  does  not  touch  the  question. 

In  Evans  v.  McCarthy ,  42  Kan.  426,  Mr.  Justice  Valentine 
for  the  court  said :  '^  But  taxes  under  a  levy  made  by  or  for 
the  State  certainly  become  proceeds  for  such  levy  long  before 
they  reach  the  State  treasurer's  office.  They  are  proceeds  of 
such  levy  as  soon  as  they  are  paid  into  the  offices  of  the  various 
county  treasurers  of  the  State,  and  do  not  remain  something 
«lse  than  proceeds  until  they  reach  the  State  treasurer's  office. 
When  they  are  received  by  the  county  treasurers  they  then 
become  public  funds,  and  belong  to  the  State,  and  cannot  then 
or  afterward  be  used  for  any  other  purpose  than  the  purpose 
for  which  they  were  appropriated.''  The  treasury  of  the  State 
in  the  eyes  of  the  law  will  be  the  recipient  of  the  proceeds  of 
said  levy  for  the  fiscal  year  1891,  to  wit,  the  sum  of  $280,000, 
before  the  end  thereof.  We  conclude  that  this  amount,  which 
has  been  estimated  to  be  the  revenue  from  the  direct  tax  for 
the  fiscal  year  1891,  should  be  held  available  to  meet  in  the 
future,  when  collected,  some  of  the  appropriations  which  were 
made  for  the  same  time;  and  that  the  act  supra,  for  the  relief 
of  the  relator  and  other  parties,  does  not  violate  any  clause  of 
the  organic  law  of  the  State. 

The  respondent  insists  that  he  cannot  be  required  to  draw 
his  warrant  for  the  relator  unless  there  are  funds  in  the  treas- 
ury for  its  immediate  payment.  Our  attention  has  not  been 
directed  to  the  words  of  any  statute  or  the  Constitution  which 
sustain  this  view,  and  the  authorities  express  an  opinion  to  the 
contrary.  The  same  cases  cover  this  and  another  proposition 
which  has  been  examined.  In  Stale  v.  Hoffman,  35  Ohio  St. 
436,  Mr.  Justice  White  as  the  organ  of  the  court  said :   **  There 
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is  no  validity  in  the  claim  set  up  bj  the  defendant,  that  there  is 
no  money  in  the  treasury  of  the  city  with  which  to  pay  the 
warrant,  should  on«  be  issued.  The  duty  enjoined  on  the  de- 
fendant as  auditor  of  the  city  to  issue  the  warrant  is  not  made 
dependent  on  whether  there  is  money  in  the  treasury  to  pay  the 
warrant.  On  ascertaining  the  amount  that  ought  to  be  paid 
by  the  city,  in  the  mode  prescribed,  he  is  directed  to  issue  his 
warrant  upon  the  city  treasurer  for  the  amount  so  ascertained, 
to  be  paid  out  of  the  general  fund  of  the  city,  and  the  same  is 
declared  to  be  a  sufficient  voucher.  The  duty  of  paying  the 
warrant  is  devolved  on  the  treasurer,  and  whether  he  has  funds 
or  not  with  which  to  take  up  the  warrant  is  no  concern  of  the 
auditor  in  discharging  the  duties  imposed  upon  him  by  the  stat- 
ute." In  McCauley  v.  Brooks^  16  Cal.  11,  Mr.  Justice  Field 
for  the  court  said:  "In  an  appropriation,  within  the  meaning 
of  the  Constitution,  nothing  more  is  requisite  than  a  designa- 
tion of  the  amount,  and  the  fund  out  of  which  it  shall  be  paid. 
It  is  not  essential  to  its  validity  that  funds  to  meet  the  same 
should  be  at  the  time  in  the  treasury.  As  a  matter  of  fact, 
there  have  seldom  been  in  the  treasury  the  necessary  funds  to 
meet  the  several  amounts  appropriated  under  the  general  ap- 
propriation acts  of  each  year.  The  appropriation  is  made  in 
anticipation  of  the  receipt  of  the  yearly  revenues.  It  consti- 
tutes, indeed,  the  authority  of  the  controller  to  draw  his  war- 
rants, and  of  the  treasurer,  when  in  funds,  to  pay  the  same,  and 
that  is  all."  (See,  also,  Evans  v.  McCarthy y  supra;  Ash  v. 
Parkinson,  5  Nev.  15;  Swann  v.  Buck,  40  Miss.  268;  Spring- 
field V.  Edwards,  84  III.  626';  Law  v.  People,  87  111.  385.) 

The  act  prescribing  the  duties  of  the  State  board  of  examiners 
provides  that  any  person  who  has  a  claim  against  the  State,  and 
for  which  an  appropriation  has  been  made,  shall  present  the 
same  for  its  action.  This  statute  derives  its  power  from  the 
Constitution.  (Art.  vii.  §  20.)  The  seventh  section  of  the  act 
provides  further:  "If  the  board  approve  such  claim,  they  shall 
indorse  thereon,  over  their  signatures,  'approved  for  the  sum 

of dollars,'  and  transmit  the  same  to  the  office  of  the 

State  auditor,  and  the  auditor  shall  draw  his  warrant  for  the 
amount  so  approved  in  favor  of  the  claimant  ....  in  the  order 
in  which  the  same  was  approved."    But  the  respondent  must 
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investigate  and  decide  in  all  cases  according  to  the  rules  of 
interpretation  which  have  been  laid  down  in  this  opinion, 
whether  the  appropriations  for  the  fiscal  year  have  exceeded 
the  limitations  which  have  been  prescribed  by  the  Constitution, 
and  act  accordingly.  The  relator  has  complied  with  the  laws 
which  have  been  enacted  in  pursuance  of  the  Constitution ;  the 
legislative  assembly  has  made  a  lawful  appropriation  for  the 
payment  of  his  claim ;  and  the  State  board  of  examiners  has 
approved  and  transmitted  the  same  to  the  respondent.  It  is 
therefore  the  legal  duty  of  the  State  auditor  to  draw  his  war- 
rant in  favor  of  the  relator  for  the  amount  of  this  claim. 

The  demurrer  must  be  sustained,  and  as  the  respondent  de- 
clines to  file  any  other  answer,  it  is  ordered  and  adjudged  that 
the  peremptory  writ  of  mandate  issue  according  to  the  prayer 
of  the  a£5davit. 

Habwood,  J.^  and  De  Wrrr,  J.,  concur. 


STATE  EX  BEL.  BLACKFORD  v.  KENNEY,  Auditor. 

CoDB  CoKinssioiT — Appropriation  for  elerk^i  salary  — Auditor. — The  S  tate  aaditor 
has  DO  aatlioritj,  in  the  abseDce  of  a  epecifio  appropriation,  to  draw  hia  war- 
rant for  the  payment  of  the  salary  of  the  clerk  of  the  code  commiaaion  ander 
■ection  4  of  the  Act  of  March  14,  1839,  providing  that  his  salary  shall  he  paid 
monthly  by  the  auditor  npon  Touchers  to  be  approved  by  the  chairman  of  the 
commission.    {SUU$  t.  Kenney,  9  Moni  889,  affirmed.) 

Original  proceeding.    Application  for  writ  of  mandate. 

WUliam  Blackford,  and  Stephen  Carpenter,  for  Relator. 

The  clerk  of  the  code  commission  is  an  officer  whose  salary 
is  fixed  by  law.  {Gilbert  v.  Moody,  Idaho,  Feb.  1891;  UniUd 
Bales  V.  Hartwdl,  6  Wall.  385 ;  Bradford  v.  Justices,  33  Ga. 
332;  Clark  v.  Stanley,  66  N.  C.  69.)  Section  4  of  the  Act  of 
March  14, 1 889,  creating  the  code  commission,  contains  a  specific 
appropriation.  (OUberl  v.  Moody,  supra;  Humbert  v.  Dunn^ 
84  Cal.  57;  ProU  v.  Dunn,  80  Cal.  220;  McCauley  v.  Brooks, 
16  Cal.  11;  StaU  v.  Bordelon,  6  La.  An.  68;  Ristine  v.  State, 
20  Ind.  328;  State  ex  rel.  Wade  v.  Ktnney,  aanie,  p.  485.) 
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Henri  J.  HadceU,  Attorney-General,  for  Respondent. 

Blake^  C.  J. — The  relator  has  applied  to  the  court  for  a 
peremptory  writ  of  mandate  to  be  directed  to  the  State  auditor^ 
and  commanding  him  to  draw  a  warrant  upon  the  State  treas- 
urer in  favor  of  the  relator  for  the  sum  of  one  hundred  and 
fifly  dollars.  It  is  shown  by  the  affidavit  and  admitted  by  the 
respondent^  that  the  relator  was  employed  May  31, 1890,  as  the 
clerk  of  the  code  commission  of  the  State,  and  has  acted  as 
such  since  that  time;  that  he  has  not  received  his  salary  for 
the  month  of  March,  1891;  and  that,  upon  a  demand  therefor, 
the  respondent  refuses  to  draw  his  warrant  in  any  sum  for  the 
relator.  The  act  under  which  the  code  commission  was  ap- 
pointed contains  this  provision:  ''The  said  commissioners 
•  •  .  •  are  empowered  and  authorized  to  employ  one  competent 
clerk,  who  shall  receive  for  his  •  •  •  .  services  one  hundred 

and  fifty  dollars  per  month The  salary  of  the  clerk  of 

such  commission  shall  be  paid  monthly  by  the  auditor  upon 
vouchers  to  be  approved  by  the  chairman  of  the  commission." 
(Stats.  16th  Sess.  p.  117,  §  4.)  No  appropriation  has  been 
made  for  the  payment  of  his  salary  for  the  period  above  men- 
tioned, and  the  claim  of  the  relator  is  founded  upon  the  act 

The  case  of  State  v.  Kennejfj  9  Mont.  389,  is  applicable  to 
these  facts,  and  the  application  for  a  peremptory  writ  of  man- 
date must  be  denied. 

Habwood,  J.,  and  De  Witt,  J.,  concur. 


STATE  EX  REL.  BUCK  t^.  HICKMAN,  Treasureb. 

J)]BTRTCT  JvData^  Compensation  when  appointed ^Appropriationti,^ A  diBtrict 
Jiid{?6  who  has  been  appointed  under  a  law  autliorizing  an  additional  judge  for  a 
particular  district  is  entitled,  in  the  absence  of  any  statute,  to  receive  the  salary 
defined  in  the. Constitution,  which  is  an  appropriation  made  by  law.  (Utaie  t. 
llvkmany  9  Mont.  370,  afflrmed.) 

AnnovtakTiom—JPiirity— Salary  of  judge,  ^ka  appropriation  made  by  the 
Constitution  is  entitled  to  preference  over  any  acta  of  the  legislative  assembly 
relating  to  the  disbursements  of  public  money  for  purposes  for  which  the 
amounts  are  not  expressed  in  direct  terms  by  the  Omstitution,  and  the  salary 
of  a  district  Judge,  although  appointed  under  an  act  subsequent  to  such  appro- 
priation acts,  is  entitled  to  priority  iu  the  order  of  paymeuU 

yoL.x.-sa. 
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Original  proceeding.    Applicatiou  for  writ  of  mandate. 
B.  P.  Carpenter,  for  Relator. 
Henri  J.  HaakeU,  Attorney-General^  for  Respondent. 

Blake,  C.  J. — The  relator  prays  that  a  peremptory  writ  of 
mandate  be  issued  out  of  this  court,  commanding  the  State 
treasurer  to  pay  a  certain  warrant  which  had  been  drawn  by 
the  State  auditor  under  the  following  circumstances:  The 
relator  was  appointed  February  28,  1891,  a  judge  of  the  Dis- 
trict County  for  the  First  Judicial  District,  and  has  discharged 
the  duties  of  the  office  since  that  time.  The  salaries  of  the  dis- 
trict judges  of  the  State  are  payable  quarterly,  and  one  of  such 
quarters  ended  March  31, 1891,  at  which  time  there  was  due  to 
the  relator  the  sum  of  $301.39.  The  State  auditor  then  issued 
his  warrant  to  the  relator,  drawn  upon  the  respondent  for  the 
said  sum  in  payment  of  said  salary.  The  State  treasurer  refuses 
to  pay  this  warrant,  and  in  his  answer  sets  forth  these  facts,  which 
are  couched.  The  legislative  assembly  prior  to  the  fifth  day 
of  March,  1891,  at  the  second  session  thereof,  appropriated  by 
several  statutes  for  State  purposes  the  sum  of  $464,084.  The 
moneys  in  the  treasury  of  the  State,  being  the  sum  of  $148,400, 
have  been  set  apart  in  accordance  with  certain  appropriation 
laws,  which  are  specified.  The  legislative  assembly,  by  an  act 
which  was  approved  March  5,  1891,  appropriated  the  sum  of 
$20,000  to  pay  the  salaries  of  the  relator  and  other  district 
judges  who  had  been  appointed  in  pursuance  of  statutes,  passed 
during  said  second  session.  At  the  date  of  the  passage  of  the 
acts  creating  the  office,  to  which  the  relator  was  appointed,  and 
providing  for  the  payment  of  his  salary,  there  was  not,  and  has 
not  been  any  moneys  in  the  treasury  of  the  State  applicable 
thereto.  The  res{)ondent  has  paid  the  sum  of  $234,000  on 
account  of  the  appropriations  which  are  specified,  and  there 
remains  unpaid  the  sum  of  $230,084. 

The  Constitution  declares  that  "the  legislative  assembly  may 
increase  or  decrease  the  number  of  judges  in  any  judicial  dis- 
trict.^' (Art.  viii.  §  14.)  By  an  act  approved  February  28, 
1891,  an  additional  judge  was  authorized  for  the  District  Court 
of  the  First  Judicial  District  of  the  State,  and  the  relator  was 
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appointed  to  the  office.  It  was  enacted  February  27, 1891,  that 
the  district  judges  whose  offices  may  be  established  by  the  legis- 
lative assembly  ^^ shall  receive  the  same  compensation  as  is  now, 
or  may  hereafter  be  provided  by  law  for  judges  of  the  District 
Courts.''  There  is  no  legislation  of  this  character,  but  the 
salary  has  been  fixed  by  the  Constitution  in  this  section:  "The 
judges  of  the  District  Courts  shall  each  be  paid  quarterly  by 
the  State  a  salary,  which  shall  not  be  increased  or  diminished 
during  the  terms  for  which  they  shall  have  been  respectively 
elected.  Until  otherwise  provided  by  law,  ....  the  salary 
of  the  judges  of  the  District  Courts  shall  be  $3,500  per  annum 
each."  (Art.  viii.  §  29.)  It  is  further  declared  that  "vacancy 
in  the  office  of  ...  .  judge  of  the  District  Court  .  •  •  •  shall 
be  filled  by  appointment,  by  the  governor  of  the  State.'*  (Art 
viii.  §  34.)  All  judges  of  the  District  Courts,  who  have  been 
elected  or  appointed,  are  governed  by  the  same  provisions  of  the 
Constitution.  In  the  absence  of  any  statute,  they  are  entitled 
to  receive  from  the  State  the  salary  which  has  been  defin<^  in 
the  Constitution,  section  tupra.  We  re-affirm  the  doctrine  of 
State  V.  Hickman,  9  Mont.  370,  that  the  language  which  has 
been  quoted  is  an  appropriation  made  by  law. 

The  respondent  admits  the  soundness  of  these  legal  propo- 
sitions, but  maintains  that  he  cannot  pay  the  warrant  delivered 
to  the  relator  by  reason  of  other  appropriations  which  were 
made  before  the  act  supra,  approved  March  6,  1891.  It  i3 
not  claimed  that  there  is  any  statute  that  controls  this  matter. 
The  Supreme  Court  of  the  State  of  Colorado  (in  re  Appropn- 
cUionSf  13  Colo.  316)  said :  " In  view  of  the  examination  we  have 
given  the  subject,  we  are  of  the  opinion  that  acts  of  the  general 
assembly  making  the  necessary  appropriations  to  defray  the 
expenses  of  the  executive,  legislative,  and  judicial  departments 
of  the  State  government  for  each  fiscal  year,  including  interest 
on  any  valid  public  debt,  are  entitled  to  preference  over  all 
other  appropriations  from  the  general  public  revenue  of  the 
State,  without  reference  to  the  date  of  their  passage,  and  irre- 
spective of  emergency  clauses."  This  view  was  entertained 
under  conditions  like  those  which  confront  us,  with  this  essen- 
tial difference.  The  Constitution  of  that  State  does  not  regu- 
late the  amount  of  the  salaries  of  the  officers  of  the  ezecutivQ 
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and  judicial  departments.  The  chief  reason  of  the  rale  thos 
announeed  is  the  necessity  of  preserving  the  State,  which  is 
paramount  to  all  other  considerations.  We  recognize  the  force 
of  this  argument,  but  prefer  to  put  this  decision  upon  another 
1  ground.  Tlie  appropriations,  which  are  modified  in  the  Con- 
stitution, have  priority  over  any  act  of  the  second  legislative 
assembly  which  relates  to  the  disbursement  of  the  moneys  in 
the  treasury.  The  rights  of  the  parties  are  not  affected  by 
this  act  supra,  approved  March  5,  1891,  and  the  claim  of  the 
relator  is  supported  by  the  fundamental  law  of  the  State.  The 
approj)riatioiis,  which  have  been  made  for  purposes  for  which 
the  amounts  are  not  expressed  in  direct  terms  by  the  Constitu- 
tion, are  necessarily  subsequent  in  the  order  of  payment  to  the 
salary  of  the  relator.  We  are  therefore  of  the  opinion  that 
the  respondent  has  in  his  hands  moneys  which  should  be  ap- 
plied upon  the  warrant  of  the  relator. 

It  is  ordered  and  adjudged  that  the  peremptory  writ  of 
mandate  be  issued  to  the  respondent  according  to  the  prayer  of 
the  relator. 

Habwood,  J.^  and  De  Witt^  J.,  concur. 


CARRON,  Respondent,  «.  WOOD  et  al.,  Appellants. 

Pr&oticx— Point*  eonnidered  tm  appeal. — On  appeal  from  an  order  oyermlinga 
motion  for  a  new  trial,  made  upon  a  statement  of  the  case,  this  ooort  will  not 
review  points  preseuted  by  counsel  concerning  which  no  specifications  of  error 
are  conuined  in  the  record. 

Wateb  B.iQHTH^ Mi'asurement— Irwtrucliorui.  ^In  an  action  for  damagea  for  the 
unlawful  diversion  of  water,  an  instruction,  in  subtitaiice,  that  the  extent  of  the 
plaintiff's  appropriatiou  is  determined  by  the  capacity  of  his  head-gate  and 
ditches,  snd  the  quantity  required  by  him  for  tlie  uses  for  which  it  may  be 
appropriated,  measured  as  required  by  statute,  is  not  error,  in  that  it  tests  the 
extent  of  the  appropriation  by  the  capacity  of  the  head-gate  and  not  that  of  the 
ditch. 

Baxb—  Measttrement  of  water  ^^  WeigJU  of  testimnny, —In  the  case  at  bar  the  court 
instmcted  the  Jury  that,  in  determining  the  amount  of  water  plaintiff  was 
entitled  to,  they  should  find  the  same  in  inches  measured  as  provided  by  law, 
and  gave  in  detail  and  by  illustration  the  unit  of  measnrement  of  water  appro- 
priated as  provided  by  statute;  but  before  giving  such  instruction,  struck  from 
it  a  clause,  that  "in  order  for  you  to  find  the  amount  of  water  plaintiff  H 
entitled  to,  (he  evidence  and  your  finding  must  conform  to  the  above  manner  of 
measurements,  and  if  the  evidence  does  not,  it  is  only  speculative  and  jxncer* 
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tain."  Heldf  that  as  snoh  clanse  vas  in  part  a  mere  repetition  of  what  had 
already  been  given,  and  contained  expresBiong  as  to  the  weight  of  the  testimony 
of  which  the  jury  were  the  Jadges,  its  exclusion  was  not  error. 

'Sake — Measure  of  damages. — In  the  case  at  bar  the  defendants  are  liable  for  the 
injury  resulting  to  plaintiff  for  their  diversion  of  water,  although  the  diversion 
was  not  continuous  but  only  at  certain  periods,  the  damages  being  mea8ured  by 
the  real  injury  resulting  from  the  act,  rather  than  the  time  during  which  the 
right  is  invaded. 

PxAcncB — New  trial  ^Oor^icting  testimony. '-- Where  there  Is  evidence  to  support 
a  finding  of  the  jury  it  will  not  be  disturbed  because  the  testimony  is  conflict- 
ing. {Lincoln  v.  Bodgere^  1  Mont  217;  Toombs  v.  Homhuckle,  1  Mont.  286; 
Ming  v.  Tt-ueUr  1  Mont  322;  Traxtis  v,  McCormick,  1  Mont  347;  Ten-itory  y, 
Beuss,  5  Mont  605;  Ramsey  ▼.  Cortland  Cattle  Co,  6  Mont  498,  cited.) 

'WxTNXssBS — Eoxdence.—K  witness  who  testifies  as  to  the  amount  of  damage  that 
results  from  the  destruction  of  a  certain  thing,  may  be  questioned  in  detail  as  to 
whether  or  not  all  conditions  and  circumstances  which  might  affect  the  amount 
of  such  damage  have  been  considered  by  him  in  stating  his  estimate. 

A'ppealfrom  Fourth  Judicial  District^  ilissoula  Oounty. 

The  cause  was  tried  before  MABSHAUi,  J.  The  plaintiff 
liad  judgment  below. 

8.  O.  Murray,  and  Robinson  &  Stapleton,  for  Appellants. 

In  plaintiff's  attempt  to  allege  special  damages  he  has  not 
set  out  how  much^  or  to  what  extent  he  has  been  damaged  as 
to  his  crop,  grass,  or  fruit  trees,  and  in  order  to  recover  or  let 
in  proof  as  to  the  same,  it  is  necessary  that  such  facts  should 
"be  alleged.  (Potter  v.  Froment,  47  Cal.  165;  Dabovich  v. 
Fmei'io,  12  Cal.  178;  Cole  v.  Swanslon^  1  Cal.  51;  62  Am.  Dec. 
288;  1  Chitty  on  Pleading,  428  6;  Sedgwick  on  the  Measure 
of  Damages,  67,  575;  1  Sutherland  on  Damages,  764;  3  Suth- 
erland on  Damages,  427 ;  2  Greenleaf  on  Evidence,  §  251 ;  1 
Estee's  Pleadings,  238;  DonneU  v.  Jones,  13  Ala.  490;  48  Am. 
Dec.  69.)  The  several  defendants  are  not  jointly  liable,  but 
their  liability  is  individual.  {Sloggy  v.  Dilworth,  38  Minn, 
179;  8  Am.  St.  Rep.  660,  and  cases  cited  therein  in  note.) 
It  is  not  shown  what  it  cost  to  plant  the  crop  or  haul  it  to 
market,  and  which  items  should  be  deducted  from  the  value 
o&  the  crop.  It  is  the  net  amount  after  deducting  all  these 
items  of  expense  that  constitutes  the  damages.  {Ellis  v.  Tone, 
68  Cal.  301,  in  this  case  the  principle  is  stated;  McQurev. 
Thorpe,  68  Mich.  33.)  It  is  very  questionable,  at  best,  whether 
it  ia  correct  to  prove  damages  by  showing  what  would  have 


602  Cabrok  v.  Wood.  [Mar.  T.^ 

been  the  probable  yield  of  ground  with  proper  irri<^ation; 
such  damages  are  too  speculative,  and  cannot  be  proved  with 
sufficient  certainty.  {City  of  Qiicago  v.  Ilaenerbeln^  85  111. 
694;  28  Am.  Rep.  626;  Olmdead  v.  Burke,  25  111.  86;  Cilley 
V.  Hawkins,  48  III.  308;  Green  v.  WiUiams,  45  111.  206; 
Ouipman  v.  Kirby,  49  111.  211.)  If  such  damages  can  be  re- 
covered at  all,  tliey  must  be  proven  with  reasonable  certainty, 
which  has  not  been  done  in  this  case.  (Seilgvvick  on  the 
Measure  of  Damages,  pp.  86,  87,  n.  2;  Selden  v.  Casliman^  20 
Cal.  67;  81  Am.  Dec.  93.)  There  was  no  testimony  by  any 
of  the  witnesses  that  they  had  ever  measured  any  water  or  the 
capacity  of  a  ditch  as  required  by  the  statutes  of  Montana; 
such  testimony  is  but  guess  work,  and  when  it  is  easy  to  ascer- 
tain the  exact  capacity  of  a  ditch  by  measurement,  it  should  be 
required,  and  judgments  should  not  be  based  on  speculation. 
{llotilt  V.  Baldwin,  78  Cal.  410.)  The  measurement  of  the 
head-gate  is  not  the  test  of  the  capacity  of  the  ditch,  but  what 
it  will  carry  its  full  length,  and  to  be  measured  in  the  manner 
provided  by  the  laws  of  Montana.  (Comp.  StAts.  p.  997, 
§1262;  CartUhers  v.  Pemberton,  1  Mont.  111.)  As  to  want 
of  knowle<lge  by  witnesses  as  to  measuring  water,  see  Story  v. 
Maclay,  3  Mont,  480. 

ITiomas  C,  Marshall,  and  George  W.  Beeves,  for  Respondent 

Bespondent  contends  that  all  the  damage  proved  on  the  trial 
was  general  damage,  and  could  proi>erly  have  been  proved  and 
recovered  even  if  there  had  been  no  allegations  concerning  the 
crops.     But  if  wrong  in  that  contention,  and  it  is  held  that 
such  damage  is  special,  he  contends  that  there  is  sufficient  alle- 
gation of  loss  to  authorize  the  evidence  and  recovery  for  such 
damages.     It  was  contended  by  defendants'  counsel  on  the  trial 
that  damage  for  loss  of  crop  could  not  be  proved,  even  when  it 
was  alleged  that  the  crop  was  injured,  because  the  amount  of 
damage  to  each  particular  item  was  not  stated  in  the  complaint 
But  we  think  that  no  case  can  be  found,  or  the  authority  of  tio 
text-writer  produced,  where  such  a  thing  is  intimated.     But  all 
the  cases  and  all  the  text-writers  and  all  the  precedents  show, 
that  what  is  meant  by  the  rule  that  special  damages  cannot  be 
recovered  unless  pleaded,  is  that  the  facts  that  show  the  special 
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damages  must  be  alleged.  We  think  that  they  are  sufficiently 
alleged  in  the  complaint  in  this  case.  (2  Green  leaf  on  Evidence, 
§  254;  Hutchinson  v.  Granger^  13  Vt.  386 ;  Birchard  v.  Booth^ 
4  Wis.  93;  Treadwea  v.  WhiUier,  80  Cal.  575;  13  Am.  St. 
Rep.  175;  Roberts  v.  Graham,  6  Wall.  378 ;  Pershine  v.  Shep- 
person,  17  Gratt.  472;  94  Am.  Dec.  468.)  The  rule  laid  down 
in  the  instruction  given  by  the  court  as  to  the  nature  of  dam- 
ages and  manner  of  ascertaining  the  amount  thereof  is  correct. 
{Folsom  V.  Apple  River  L.  D.  Co.  41  Wis.  602.) 

Harwood,  J. — The  appeal  herein  is  from  an  order  overrul- 
ing defendants'  motion  for  a  new  trial. 

The  cause  of  action  alleged  by  plaintifiP  is  to  the  effect  that 
defendants,  during  the  year  1889,  wrongfully  diverted  and 
deprived  plaintiff  of  the  use  of  550  inches  of  the  waters  of 
Burnt  Fork  Creek,  claimed  by  plaintiff  by  virtue  of  prior 
appropriation  and  use,  for  the  purpose  of  irrigating  plaintiff's 
tract  of  320  acres  of  land  situate  in  Missoula  County. 

The  relief  demanded  by  plaintiff  is ;  (1)  The  recovery  of 
$2,000  damage  alleged  to  have  been  sustained  by  reason  of 
such  wrongful  and  continued  diversion  of  said  water  during  the 
year  1889.  (2)  That  defendants  be  perpetually  enjoined  from 
further  interference  with  plaintiff's  allegeil  water  right. 

A  jury  trial  was  had,  which  resulted  in  a  verdict  in  plaintiff's 
favor,  to  the  effect  that  he  was  entitled  to  550  inches  of  the 
waters  of  Burnt  Fork  Creek,  as  against  all  of  the  defendants; 
and  that  plaintiff  had  suffered  damage  in  the  sum  of  $1,535.88 
by  reason  of  defendants  wrongfully  depriving  plaintiff  of  the 
use  of  said  waters  during  the  year  1889,  which  damage  was 
apportioned  against  twelve  defendants  in  divers  sums,  found  by 
the  jury  and  set  forth  in  the  verdict.  The  grounds  upon  which 
a  new  trial  is  sought,  as  recited  in  the  notice  of  intention  to 
move  therefor,  are:  *'(1)  Errors  of  law  committed  and  occur- 
ring at  the  trial  of  said  cause  duly  excepted  to.  (2)  Insuf- 
ficiency of  evidence  to  justify  the  verdict  of  the  jury.  (3) 
That  the  verdict  is  contrary  to  law.  (4)  Excessive  damages.'' 
Motion  for  new  trial  was  made  upon  a  statement  of  the  case, 
and  upon  the  hearing  thereof  was  overruled ;  thereupon  defend- 
ants appealed  from  the  order  overruling  the  motion. 
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The  pointa  presented  by  appellants*  brief  for  consideration 
here  are  far  more  numerous  than  the  exceptions  saved  and  the 
specifications  of  error  comprised  in  the  record.  We  must  con- 
fine our  review  to  the  record  in  this  respect.  (Code  Civ.  Proa 
§  298.)  The  first  assignment  of  error  met  with  in  the  record 
relates  to  certain  instructions  given  hj  the  court  to  the  jury. 
It  is  contended  by  appellants'  counsel  that  the  court  erred  in 
giving  a  certain  instruction  as  to  points  tc  be  considered  by  the 
jury  in  ascertaining  the  quantity  of  water  plaintiff  was  entitled 
to.  The  instructiou  cited  and  complained  of  reads  as  follows: 
"The  extent  of  the  appropriation  of  water  is  determined  by 
the  capacity  of  his  head-gate  and  ditches,  and  the  quantity  of 
water  required  by  the  appropriator  for  the  uses  for  which  it 
may  be  a})propriated.  In  tins  action  plaintiff  seeks  to  establish 
his  claim  to  the  waters  of  Burnt  Fork  Creek  to  the  extent  of 
550  inches  measured  as  the  statutes  of  Montana  require,  and 
which  is  hereafter  given.''  Appellants'  counsf^.!  contend  that 
"  the  test  is  not  the  head-gate,  but  what  the  ditch  will  carry." 
We  perceive  no  force  in  this  contention.  The  head-gate  is  in 
one  sense  a  part  of  the  ditch,  and  at  the  same  time  is  so  devised 
as  to  conduct  the  water  through  such  an  aperture  as  to  indicate 
the  dimensions  of  the  volume.  The  court  said  to  the  jury  in 
the  instruction  that  the  "capacity  of  the  head-gate  and  ditclies" 
must  be  considered  in  determining  the  quantity  of  water  to 
which  the  appropriator  was  entitled.  The  sense  in  which  the 
observation  is  made  is  obvious  and  is  free  from  error. 

Appellants  further  complain  of  the  modification  of  a  certain 
instruction  in  the  following  respect.  The  court  gave  the  jury 
an  instruction  as  follows :  "Tliat  in  determining  the  amount  of 
the  water  plaintiff  is  entitled  to,  you  are  instructed  to  find  the 
same  in  inches  measured  in  the  manner  provided  by  the  laws 
of  Montana  for  the  measurement  of  water,  and  which  is  as 
follows:"  This  instruction  continues  to  give  in  detail  and  by 
illustration  the  unit  of  measurement  of  water  appropriated  as 
provided  by  statute.  (Comp,  Stats,  p.  997,  §  1262.)  So  fi»r 
no  complaint  is  made  against  this  instruction.  But  it  appears 
that  as  originally  drawn,  it  contained  a  clause  as  follows:  "In 
order  for  you  to  find  the  amount  of  water  plaintiff  is  entitled 
to,  the  evidence  and  your  finding  must  conform  to  the  above 
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manner  of  measurements,  and  if  the  evidence  does  not,  it  is  only 
speculative  and  uncertain/'  This  clause  was  stricken  out  and 
the  instruction  as  thus  modified  was  given.  The  striking  out 
of  said  clause  is  assigned  by  appellants  as  error.  In  the  same 
instruction  the  court  had  told  the  jury  that  in  finding  the 
quantity  of  water  to  which  the  plaintiff  was  entitled  the  same 
must  be  estimated  according  to  the  unit  of  measurement  pre- 
scribed by  statute.  Language  to  the  same  effect  had  been  used 
in  the  other  instruction  quoted  abova  So  that  the  portion  of 
the  clause  stricken  out  which  related  to  the  unit  of  measurement, 
by  which  the  jury  should  estimate  the  quantity  of  water  plaint- 
iff was  entitled  to,  was  only  a  repetition  of  what  had  already 
been  given.  The  other  part  of  the  clause  stricken  out  relates 
to  the  weight  which  the  jury  should  give  to  evidence.  We  think 
that  was  properly  stricken  out.  The  jury  were  the  judges  of 
the  weight  to  be  given  to  evidence.  The  capacity  of  plaintiff's 
ditches  and  the  dimensions  of  the  head-gates  were  questions  of 
controversy  upon  the  trial.  Some  witnesses,  after  testifying  as 
to  their  experience  in  measuring  water  for  irrigating  purposes, 
and  their  knowledge  of  the  ditches  in  question,  said  they  could 
state  the  capacity  of  said  ditches  from  their  knowledge  of 
the  same  and  their  experience  in  measuring  water,  and  such 
testimony  was  allowed  Other  witnesses  testified  to  having 
measured  the  head-gates  and  examined  the  ditches  for  the  pur- 
pose of  estimating  the  capacity  thereof,  and  stated  to  the  jury 
the  dimensions.  The  jury  was  then  instructed  as  to  the  statu- 
tory unit  of  measurement  which  the  jury  should  apply  in  es- 
timating the  plaintiff's  water  right.  The  jury  were  the  judges 
as  to  the  weight  of  the  testimony,  and  we  think  the  clause  in 
said  instruction  was  properly  stricken  out,  for  the  reason  that 
all  that  it  properly  expressed  had  already  been  given,  and  tliat 
it  contained  expressions  as  to  the  weight  due  to  evidence,  in  the 
estimation  of  the  jury,  which  was  improper. 

Appellants  assign  two  other  points  wherein  they  allege  the 
court  erred  in  refusing  to  give  certain  instructions  asked  for  on 
their  behalf,  relating  to  the  measure,  and  manner  of  estimating, 
damages  resulting  from  diverting  and  depriving  plaintiff  of 
the  water  to  which  he  claimed  title.  By  a  careful  review  of 
the  instructions  given,  we  find  that  the  court  embodied  in  the 
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iostructioDS  given  substantially  all  of  the  nnobjectionable  por« 
tions  of  the  instructions  mentiooed  which  appellants  proffered, 
and  which  were  by  the  court  refused. 

Passing  from  assignments  of  error  in  relation  to  the  giving, 
and  refusing  to  give,  instructions  to  the  jury,  we  find  that  all  other 
specifications  set  forth  in  the  record  relate  to  "  particulars  in  which 
the  evidence  is  insufficient  to  justify  the  verdict.''  (§  298,  Code 
Civ.  Proc.)  These  latter  specifications  assert  in  effect  the  propo- 
sitions which  will  be  treated  in  the  order  stated,  as  follows: — 

1.  That  the  evidence  introduced  on  the  part  of  plaintiff 
as  to  the  capacity  of  his  ditches  was  too  uncertain  to  justify 
the  finding  of  the  jury  in  that  respect;  aud  that  the  evidence 
introduced  on  the  part  of  the  defendants  as  to  the  capacity  of 
plaintiff's  ditches  "was  certain  and  definite."  A  study  of  the 
evidence  presented  by  the  record  shows  that  witnesses  for  the 
respective  parties  had  made  examinations  and  measurements  of 
the  plaintiff's  ditches  and  head-gates,  and  stated  to  the  jury  the 
dimensions  and  capacity  thereof.  As  often  occurs  in  contro- 
versies, there  is  considerable  difference  in  the  statement  of  wit- 
nesses for  the  respective  parties  as  to  the  capacity  of  plaintiff's 
ditches.  It  was  the  province  of  the  jury  to  pass  upon  the  credi- 
bility of  witnesses  aud  the  weight  of  testimony  and  make  a  find- 
ing. It  has  often  been  announced  by  this  court  that  where  there 
is  evidence  to  supi>ort  the  verdict,  the  same  will  not  be  disturbed 
because  there  is  conflicting  testimony  upon  the  subject.  (Litir- 
coin  V.  Bodgera,  1  Mont.  217;  Toombs  v.  Hombuckte,  1  Mont 
286;  Ming  v.  DiieU,  1  Mont.  322;  Travis  v.  McOormicky  1 
Mont.  347;  Territory  v.  Reuss,  5  Mont.  606;  Ramsey  v.  Cortr 
land  CaUle  Co.  6  Mont.  498.) 

2.  That  the  evidence  is  insufficient  to  sustain  the  verdict,  be- 
cause uncontradicted  testimony  on  behalf  of  defendants  showed 
that  defendants  did  not  continually  use  the  water  in  controversy; 
but  used  the  same  only  at  certain  specified  periods  of  time,  "and 
that  defendant  Julian  used  the  same  only  three  days  altogether." 

As  to  defendant  Julian,  the  record  shows  that  only  nominal 
damages  were  assessed  against  him.  The  admission  as  to  his 
having  used  said  water  three  days,  if  the  same  belonged  to 
plaintiff,  is  sufficient,  without  question,  to  sustain  the  nominal 
damage  assessed.    But  it  is  not  to  be  inferred  from  the  above 
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observation,  that  we  held  that  such  interference  with  the  plaint- 
iff's right  to  the  use  of  water,  without  his  consent,  for  that 
period  of  time,  might  not  sustain  a  greater  amount  of  dam- 
age than  that  assessed  against  defendant  Julian.  We  do  not 
understand  that  the  period  of  time  during  which  one's  right  is 
invaded  and  he  is  deprived  of  the  exercise  thereof  is  the  only 
criterion  by  which  the  damage  is  to  be  estimatal.  The  effect 
which  necessarily  resulted  from  the  act  is  to  be  considered,  and 
it  would  without  doubt  be  correct  to  measure  the  damage 
according  to  the  real  injury  wrought,  rather  than  the  time 
occupied  by  the  wrongful  act.  These  observations  apply  to  the 
other  defendants,  as  well  as  to  Julian.  The  period  of  time 
during  which  defendants  deprived  plaintiff  of  the  use  of  said 
water  may  have  been  all  that  was  necessary  to  effect  the  loss 
that  he  complained  of,  and  if  such  effect  was  consummated  by 
the  wrongful  act  or  r&sulted  as  a  consequence  thereof,  the  defend- 
ants would  be  bound  to  answer  in  damages  therefor,  notwith- 
standing there  was  some  intermission  of  the  wrongful  conduct. 
3.  That  the  verdict  awarding  the  plaintiff  damage  is  not 
sustained  by  the  evidence,  for  the  reason  that  the  evidence  as 
to  the  amount  of  damage  sustained  by  plaintiff,  by  reason  of 
being  deprived  of  the  use  of  said  water,  was  too  indefinite  and 
uncertain  to  justify  the  verdict  of  the  jury  in  that  respect.  In 
this  connection  appellants  specify  that  the  proper  measure  of 
damage  was  the  net  profit  which  plaintiff  would  have  realized 
from  the  production  of  his  land,  had  the  same  been  irrigated, 
after  deducting  the  expense  necessarily  involved  in  raising  and 
marketing  the  same,  "and  there  was  no  evidence  before  the 
jury  as  to  the  cost  of  seed  planting  and  hauling  said  crop  to 
market,  which  items  should  have  been  deducted  from  the  value 
of  the  crop."  The  record  as  we  read  it  shows  a  state  of  facts 
contrary  to  appellants'  assertions,  in  the  specification  last  men- 
tioned. It  appears  from  the  record  that  plaintiff  had  appro- 
priated his  land  for  certain  purposes  by  sowing  and  planting. 
Evidence  was  introduced  on  behalf  of  plaintiff  tending  to  prove 
that  had  defendants  not  interfered  and  diverted  said  water 
belonging  to  plaintiff,  he  would  have  had  enough  to  prop- 
erly irrigate,  and  bring  to  maturity  the  crops  which  he  had 
planted,  with  a  result  as  to  harvest  that  season  averaging  with 
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other  crops  of  the  same  species,  on  like  quality  of  land  and 
under  other  like  conditions,  as  would  have  existed  as  to  plaint- 
iff had  not  defendants  interfered  and  deprived  plaintiff  of  said 
water.  Evidence  was  introduced  not  only  as  to  the  value  of 
all  such  crops  as  plaintiff  had  devoted  his  land  to,  but  also  as 
to  the  expense  of  planting,  raising,  harvesting,  and  marketing 
such  crops.  It  appears  that  the  case  was  re-opened  for  the  pur- 
pose of  introducing  evidence  of  such  expenses.  This  testimony 
tends  to  prove  the  very  items  which  appellants  assert  should 
have  been  in  evidence  before  the  jury.  The  court  instructed 
the  jury  that  in  estimating  damage  they  should  ^'deduct  the 
amount  of  expense  necessary  to  mature,  harvest,  and  prepare 
for  market,  and  put  on  the  market,^'  such  crops.  This  was  in 
harmony  with  the  proposition  which  appellanta  insist  upon. 
It  is  unnecessary  here  to  decide  the  question  as  to  whether 
proof  in  detail  of  all  such  items  should  be  required  in  such  a 
case.  If  witnesses  testify  as  to  what  amount  of  damage  resulted 
from  the  destruction  of  a  certain  thing,  measuring  the  damage 
in  money,  the  witnesses  are  subject  to  all  proper  inquiries  as  to 
how  they  arrive  at  the  value  stated ;  as  to  whether  or  not  ex- 
penses involved  in  connection  with  the  subject  have  been  con- 
sidered in  arriving  at  the  value  or  damage  stated,  and  all  other 
pertinent  inquiries  would  be  proper;  and  if  a  witness  states  a 
fact  which  is  the  result  of  considering  several  conditions  to  aiv 
rive  at  a  truthful  statement,  is  it  not  to  be  presumed  that  such 
conditions  have  been  considered  by  the  witness?  At  any  rate^ 
as  before  observed,  the  witness  may  be  questioned  as  to  whethes 
or  not  he  has  considered  in  detail  the  conditions  or  circumstance* 
which  affect  the  fact  stated.     {Ellis  y.  Tone,  68  Cal.  288.) 

Counsel  for  appellants  in  their  brief  present  a  number  of  ques- 
tions which  cannot  be  considered  because  no  specification  of  errors 
in  such  matters  is  found  in  the  record.  (Code  Civ.  Proc.  §  298.) 
We  have  carefully  considered  all  questious  presented  by  counsel 
founded  on  the  errors  in  law,  and  particulars  of  insufficiency 
of  evidence  set  forth  in  the  record,  and  find  no  error  therein. 
The  verdict  of  the  jury  appears  to  be  fully  sustained  by  the 
evidence.  The  order  overruling  defendants'  motion  for  a  new 
trial  is  affirmed  with  costs. 

Blake,  C.  J.,  and  Be  Witt,  J.,  concur. 
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Hon.  Henry  N.  Bi.ake,  Chief  Jastioe. 

Hon.  Edgar  N.  Harwood,    )  ^       .       ▼     . 

>•  Associate  Justices.  .„  „»*, 

Hon.  William  H.  De  Witt,  f  ao  ^ 


ESTILL  ET  AL.,  Appellants,  v.  IRVINE,  Respondent. 

FiHDiNafl— Prar<i«« —  Failure  to  find  on  material  iMue.  — The  failnre  of  the  tnal 
court  to  find  specifically  upon  a  material  isaae  of  fact,  np^m  wliicb  a  finding  wai 
properly  requested  in  writing,  is  ground  for  reyei-sal,  altliougli  the  Jndgnfent 
would  not  haye  been  altered  had  suck  findin^;^  been  made,  aH  an  aftirniaiice  of 
the  judgment  would  require  the  bringing  of  another  suit  to  aiyudicate  the  i^uA 
in  question. 

Appeal  from  Tldrd  Jiidioud  District^  Deer  Lodge  County. 

The  cause  was  tried  before  Durpee,  J,,  without  a  jurj. 

Bobinson  &  Stapleiorif  for  Appellants, 

The  court  erred  in  failing  to  find  the  amount  of  wnfer  that 
the  plaintiffs  owueil.  This  is  one  of  tlie  material  issues  of  the 
case  as  presented  by  the  pleadings,  and  the  rule  is,  that  where 
the  court  fails  to  find  on  a  material  matter  the  judgment  should 
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be  reversed.  (Kimball  v.  Slomer^  65  Cal.  116;  Hcffenegger  v. 
Bruce,  54  Cal.  418 ;  Polkemua  v.  Carpetdsr^  42  Cal.  382;  Logan 
V.  Hah,  42  Cal.  648;  Haihaxoay  v.  Ryan,  35  Cal.  190;  War- 
ring V.  Freear,  64  Cal.  54 ;  McLaughlin  v.  Dd  Re,  64  Cal. 
472.)  The  appellants  requested  the  court  to  find  on  that  ques- 
tion. The  finding  that  defendant  was  entitled  to  all  the  wat» 
of  the  north  channel  is  practically  no  finding  at  all.  In  a  case 
like  this  where  the  waters  divide,  even  if  the  amount  was  fixed 
and  definite  at  one  time,  two  thirds  in  one  channel  and  one 
third  in  the  other,  the  least  disturbance  would  change  the  re- 
sult, and  throw  the  greater  portion  in  the  other  channel^  and 
the  said  finding  fixes  no  rights  between  the  parties  at  all. 

0.  jB.  (ySannon,  and  Forbis  &  Forbis,  for  Respondent. 

Admitting  that  appellants  were  entitled  to  an  exception  to 
the  failure  of  the  court  to  find  the  capacity  of  the  plaintifi^' 
ditch,  we  insist  that  under  the  evidence  in  the  case  such  finding 
was  useless  and  immaterial,  and  if  so,  it  was  not  error  in  the 
court  to  refuse  to  make  the  finding.  {Johnson  v.  Perry,  53 
Cal.  351 ;  Robinson  v.  PlacerviUe  &  8.  V.  R.  R.  Co.  65  Cal. 
263;  Hatchings  v.  Castle,  48  Cal.  152;  McCourtney  v.  Fortune, 
57  Cal.  617;  Robaris  v.  Haley,  65  Cal.  402;  PeopU  v.  Center, 
66  Cal.  551 ;  Knowles  v.  Scale,  64  Cal.  377.) 

Blake,  C.  J. — The  complaint  alleges,  in  substance,  that  the 
plaintiffs  (who  are  the  appellants)  are  the  owners  of  five  hundred 
inl;hes  of  water  flowing  in  Tin-Cup  Joe  Creek,  and  have  been 
using  the  same  more  than  eighteen  years;  that  their  predecessors 
in  interest  made  an  appropriation  thereof  in  1867  for  the  pur- 
pose of  irrigating  crops;  that  the  defendant  (who  is  the  respond- 
ent) has  been  for  a  long  time  diverting  this  water  from  the 
stream,  and  depriving  the  plaintiffs  of  its  use,  and  threatens  to 
continue  such  diversion.  The  complaint  was  verified  July  26, 
1887.  The  answer  consists  of  denials,  which  admit,  however, 
that  the  plaintiffs  are  the  owners  of  eighty  inches  of  said  water, 
and  that  the  same  has  been  used  since  1867  by  the  plaintifi^  or 
their  predecessors  in  interest,  and  that  the  plaintiffs  are  the 
prior  appropriators  thereof.  The  answer  denies  that  defendant 
has  deprived  the  plaintiffs  of  the  use  of  said  water,  or  has 
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threatened  to  continue  any  diversion  thereof^  and  'denies  that 
five  hundred  (500)  inches  of  said  waters  are  or  always  have  been 
required  or  needed  to  irrigate  the  land  mentioned  in  the  com- 
plaint^ or  any  greater  amount  than  one  hundred  and  forty-four 
(144)  inches."  The  answer  was  filed  July  30,  1887.  The 
relief  prayed  for  was  a  perpetual  injunction  to  restrain  the 
defendant  from  diverting  said  water,  and  depriving  the  plaint- 
iffs of  the  same. 

The  action  was  tried  by  the  court  without  a  jury,  and  the 
following  findings  of  fact  were  filed:  Prior  to  the  year  1879^ 
the  ditch  in  controversy  was  constructed  by  the  plaintiffs  and 
their  predecessors  in  interest,  and  their  ^^  right  to  the  water  was 
recognized  by  all  parties  from  that  time." 

The  plaintiffs,  since  the  year  1879,  "have  used  the  said  ditch 
and  waters  of  said  Tin-Cup  Joe  Creek  to  the  full  capacity  of 
the  said  ditch,  when  there  was  sufficient  water  to  fill  the  same, 

and  without  any  interruption  from  said  defendant That 

at  the  time  of  the  commencement  of  this  action  the  plaintifib 
were  entitled  to  the  use  of  the  waters  of  Tin-Cup  Joe  Creek  to 
an  amount  of  not  less  than  eighty  (80)  inches,  nor  more  than 
one  hundred  and  forty-four  (144)  inches,  measured  by  the  laws 
of  Montana,  the  exact  amount  it  is  unnecessary  to  find  herein, 
for  the  reason  set  out  in  findings  hereinafter  mentioned.  That 
the  plaintiffs  on  the  day  of  the  commencement  of  this  action, 
and  for  some  time  previous  thereto,  and  during  the  irrigating 
season  of  1887,  had  been  using  the  waters  of  said  creek  to  the 
full  extent  of  their  right  to  said  waters,  as  far  as  defendant  is 
concerned That  defendant,  at  the  time  of  the  commence- 
ment of  this  suit,  was  entitled  to  use  of  the  waters  of  said  creek 
the  amount  which  flowed  in  the  north  channel  of  Tin-Cup  Joe 
Creek That  the  defendant,  in  the  year  1880,  appro- 
priated the  water  that  was  flowing  in  said  north  channel,  and 
used  every  year  thereafter,  up  to  the  commencement  of  this  suit, 
said  waters  so  appropriated,  for  the  irrigation  of  a  tract  of  land 
owned  by  the  defendant That  the  waters  of  said  Tin- 
Cup  Joe  Creek  divide  at  the  point  .  •  •  •  into  two  channels, 
one  called  the  ^ south  channel,'  and  the  other  the  ^  north  chan- 
nel,' and  that  the  waters  naturally  flow  in  said  channel  in 
the  following  proportions,  to  wit,  one  third  in  the  north  chan- 
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nel  and  two  thirds  in  the  south  channel That  the  de« 

fendaut  in  the  year  1887  used  only  the  waters  flowing  in  said 
north  channel,  and  in  no  greater  amount  than  he  had  used  in 

the  preceding  years  after  his  said  appropriation The 

defendant  has  not  diverted  or  used  any  of  the  waters  of  said 
creek  belonging  to  or  owned  by  the  plaintifis,  or  either  of  them. 
....  The  point  of  diversion  on  the  part  of  defendant  is  below 

the  point  of  diversion  of  the  plaintiffs The  defendant 

takes  the  water  out  of  the  north  channel  of  said  creek,  and  by 
means  of  a  ditch  carries  it  to  the  south  channel,  below  the  head 
of  plaintiffs'  ditch,  and  from  said  south  channel  runs  the  water 

into  a  ditch   which   carries   it  onto  defendant's  land 

That  at  the  time  of  the  commencement  of  this  action,  and  for 
a  time  previous  thereto,  and  thereafter,  waters  to  the  amount 
of  from  fifteen  to  thirty  inches  were  flowing  down  said  south 
channel  past  the  head  of  plaintiffs'  ditch." 

The  court  found,  as  a  conclusion  of  law,  that  ^'  the  plaintifis 
are  not  entitled  to  a  perpetual  injunction  restraining  the  defend- 
ant from  diverting  the  water,''  and  judgment  was  entered  for 
the  defendant  for  his  costs. 

It  appears  from  one  bill  of  exceptions  that  ^'at  the  trial  of 
said  cause,  after  the  same  had  been  argued  by  counsel,  and 
before  the  same  was  submitted  to  the  court  for  its  decision,  the 
said  plaintiffs,  among  other  things  submitted  to  the  court  to 
fiud  on  as  facts,  asked  the  court  to  find  definitely  the  amount 
of  water  that  plaintiffs  were  entitled  to  and  owned,  and  drew 
up  a  finding,  and  presented  the  same  to  the  court,  to  find  on  as 
to  the  same,  and  which  requests  were  as  follows :  •  •  •  •  That 
plaintiffs  own,  and  have  ever  since  prior  to  the  year  1879 
owned,  the  waters  of  said  Tin-Cup  Joe  Creek,  to  the  extent 
and  amount  of inches,  measured  under  a  six-inch  press- 
ure, and  in  the  manner  provided  in  the  laws  of  Montana  for 
the  measurement  of  water;  and  that  the  court  failed  to  find  on 
said  question  as  to  the  definite  amount  of  water  owned  by 
plaintiffs." 

It  is  evident  that  this  was  one  of  the  material  issues  in  the 
case,  and  we  are  unable  to  find  a  legal  reason  for  its  omission 
by  the  court.  The  rights  of  the  parties  demanded  that  this 
matter  should  be  passed  upon  so  that  the  litigation  growing  out 
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of  the  controversy  might  be  finally  determined.  The  plaintifiB 
are  entitled  by  appropriation  to  the  prior  use  of  a  certain  quan- 
tity of  the  water  which  flows  in  Tin-Cup  Joe  Creek,  and  it  is 
not  a  valid  finding  to  state  that  this  is  not  less  than  eighty 
inches,  and  not  more  than  one  hundred  and  forty-four  inches. 
The  diversion  of  the  stream  into  channels  is  not  a  controlling 
element.  We  take  judicial  notice  of  the  laws  of  nature,  and 
can  say  that  the  proportion  of  the  water  which  will  run  in  the 
brandies  of  this  stream  must  change  from  year  to  year,  and  be 
liable  to  sudden  variations  by  freshets,  floating  objects,  shifting 
sands,  or  other  causes.  One  third  of  the  water  of  Tin-Cup 
Joe  Creek  may  be  found  in  the  north  channel  to-day,  and  this 
portion,  through  natural  forces,  may  increase  or  diminish  to- 
morrow. The  rights  of  litigants  caunot  be  based  upon  such 
uncertainties.  If  we  assume  that,  through  the  action  of  the 
causes  which  have  been  specified,  there  are  eighty  inches  of 
water  in  this  stream,  and  that  one  tenth  thereof  is  flowing  in 
the  south  channel,  and  the  remainder  is  in  the  north  cliannel, 
what  can  be  claimed  by  the  appellants  for  their  prior  use,  under 
the  findings?  It  is  maintained  by  the  respondent  that  this 
issue  is  immaterial,  inasmuch  as  the  court  has  found  that  the 
appellants  have  enjoyed  without  interruption  their  right  to  the 
water  in  controversy.  We  concede  that  the  Supreme  Court  of 
California  has  often  asserted  the  rule  that  a  judgment  will  not 
be  reversed  through  the  failure  to  find  upon  certain  issues 
which  would  not  require  a  difierent  judgment.  {Johnson  v. 
Perry,  53  Cal.  351;  Robarta  v.  Haley,  65  Cal.  397;  People  v. 
Cenier,  66  Cal.  551 ;  Jiafone  v.  County  of  Dd  Norte,  77  Cal. 
217.)  These  decisions  have  been  made  under  a  Code  of  Civil 
Procedure  which  does  not  embody  many  provisions  relating  to 
findings  of  facts  which  are  enforced  in  this  State.  In  North  v. 
Peters,  138  U.  S.  271,  Mr.  Justice  Lamar  in  the  opinion  said: 
"In  the  case  of  Dole  v.  Burleigh,  1  Dak.  227,  on  which  coun- 
sel for  appellant  mainly  relies,  the  trial  court  omitted  to  find 
upon  a  material  issue  presented  by  the  pleadings,  but  it  made 
no  additional  findings.  The  court  laid  down  and  applied  the 
long  established  principle,  nowhere  controverted,  that  the  find- 
ings of  fact  by  a  court,  like  a  special  verdict,  must  decide  every 
point  in  issue,  and  that  the  omission  to  find  any  material  fact 
Vol.  X.— S8. 
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in  issue  is  an  error  which  invalidates  the  judgment.''  Oar 
statute  has  affixed  to  this  doctrine  the  following  restrictions: 
''No  judgment  shall  be  reversed  on  a[>peal^  for  want  of  a  fiad- 
ing  in  writing,  at  the  instance  of  any  party  who  at  the  time  of 
the  submission  of  the  cause  shall  not  have  requested  a  finding 
in  writing,  and  had  such  request  entered  in  the  minutes  of  the 
court."  (Code  Civ.  Proc,  §  280.)  The  exceptions  supra,  show 
that  the  appellants  complied  with  this  and  other  requirements 
of  the  Code.  The  answer  does  not  contain  any  allegations  of 
facts,  and  prays  for  a  judgment  for  costs,  and  admits,  as  already 
construed,  that  the  plaintiffs  have  the  prior  right  to  the  use  of 
eighty  inches  of  the  water  of  Tin-Cup  Joe  Creek.  Yet  there 
is  a  finding  by  the  court,  without  any  qualification,  that  the 
respondent  is  entitled  to  the  water  which  was  flowing  in  the 
north  channel.  The  statute,  supra,  secures,  if  possible,  more 
firmly  than  ever  the  right  of  a  litigant  to  the  judgment  of  a 
court  upon  the  material  issues  to  be  tried  and  decided,  r^ard- 
less  of  their  effect.  When  a  proper  request  for  such  finding 
has  been  refused,  it  is  not  a  sufficient  justification,  in  an  equi- 
table proceeding,  to  insist  that  the  result  would  not  have  been 
altered.  The  judgment  of  the  court  below,  if  affirmed,  com- 
pels the  appellants  to  bring  another  action,  in  order  that  this 
issue  may  be  finally  adjudicated.  We  are  of  the  opinion  that 
a  multi{)licity  of  suits  can  be  prevented  by  remanding  the  case 
for  further  proceedings. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed  and  the  cause  be  remanded,  with  directions  to  the 
court  below  to  find  the  facts  requested  on  the  testimony  taken, 
and  such  further  testimony  as  may  be  taken  before  the  court^ 
and  enter  judgment  thereon. 

Habwood^  J.^  and  Be  Wrrr,  J.^  oonoor* 
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WATERBURY,  Appellant,  v.  BOARD  OF  COMMIS- 
SIGNERS  OF  DEER  LODGE  COUNTY,  Respond- 

ENT. 

Attaohitkkt — Counties — HabilUy  as  gamisJies. — A  eonnty  is  snbjeot  to  garniab- 
ment  for  a  debt  duo  by  it  to  one  of  its  oflScera,  under  tbe  proyisions  of  section 
189  of  the  Code  of  Giyil  Procedure,  making  "all  persons"  liable  as  garnidbees, 
and  sections  202  and  714,  fifth  diTision  of  tbe  Compiled  Statutes,  providing  that 
the  word  ** person"  may  extend  to  and  be  applied  to  bodies  politic  and  corporate, 
and  that  each  county  of  the  State  shall  be  a  body  politic  and  corporate. 

Gabmshuemt  of  Coduty— PttWio  poZicy.— Where  the  liability  of  a  county  to 
garnishment  is  within  the  letter  of  the  law,  such  a  construction  of  the  statutes 
applicable  thereto  as  would  exempt  it  from  liability  is  not  required  by  publio 
policy. 

Appeal  from  Third  Judicial  District,  Deer  Lodge  County, 

The  action  vraa  tried  before  Marshall^  J.  Defendant  had 
judgment  below. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

The  plaintiff  herein  brought  an  action  in  the  Justice's  Court 
against  Thomas  Harnon.  The  defendant  in  that  action  was  at 
that  time  a  deputy-sheriff  of  Deer  Lodge  County,  working  in 
that  capacity  upon  a  fixed  salary.  The  action  before  the  justice 
of  the  peace  was  upon  a  money  demand,  and  the  plaintiff  therein 
obtained,  in  the  ordinary  manner,  a  writ  of  attachment  against 
the  property  of  the  defendant  Harnon.  In  pursuance  to  this 
writ  of  attachment  the  constable  levied  upon  and  attached  in 
the  possession  of,  and  under  control  of,  the  defendant  herein, 
the  sum  of  $347.80,  belonging  to  said  Harnon,  and  due  and 
owing  him  from  the  defendant  herein,  by  delivering  true  copies 
of  the  writ,  and  leaving  the  same  with  the  chairman  and  clerk 
of  the  board  of  county  commissioners  and  the  treasurer  of  the 
county,  together  with  notices  that  all  debts  owing  by  the  county 
to  said  Harnon,  and  all  credits  and  other  personal  property  in 
the  possession  of  said  county  belonging  to  said  Harnon,  were 
attached  in  pursuance  to  said  writ. 

Afterwards  plaintiff  recovered  judgment  against  Harnon  in 
the  Justice's  Court  for  (210.40.  Execution  was  issued,  which 
was  served  upon  the  county,  with  similar  notice  of  garnishment 
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as  in  the  service  of  the  writ  of  attachment.  That  at  the  time 
of  the  service  of  said  respective  writs  the  said  county  had  in  its 
possession  and  was  owing  said  Harnon  $347.80,  and  answered 
the  writ  by  its  chairman  and  clerk  to  that  effect.  The  judg- 
ment against  Harnon  has  not  been  satisfied,  and  the  county 
defendant  herein  has  not  paid  any  part  of  said  money  to  plaint- 
iff in  tliat  action.  The  said  sum  of  money  was  due  from  the 
county  to  said  Harnon  for  services  as  deputy-sheriff  and  ex- 
penses about  said  ofiGce.  At  the  time  of  the  levy  the  county 
had  allowed  said  sum  to  Harnon.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  of  which  the  foregoing  is  a  summary, 
and  the  decision  of  the  District  Court  was  aslced  upon  the  point 
whether  the  defendant  herein,  under  those  facts  and  the  law, 
can  be  charged  as  garnishee  as  to  the  sum  of  $347.80,  or  any 
part  thereof.  The  District  Court  gave  judgment  for  the  oouuty, 
and  plaintiff  Waterbury  appeals  from  that  judgment. 

Tlic  portions  of  the  laws  subject  to  construction  are  as 
follows:  — 

Code  of  Civil  Procedure,  section  189:  "All  persons  having 
in  their  possession  or  under  their  control  any  credits  or  other 
personal  property  belonging  to  the  defendant,  or  owing  any  debts 
to  the  defendant,  at  the  time  of  service  upon  them  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  section,  shall  .  •  •  • 
be  liable  to  the  plaintiff  for  the  amount  of  such  credits,^'  etc. 

A  statutory  construction  of  the  word  "person"  is  found  in 
section  202  of  the  General  Laws,  which  says:  "The  word 
'person'  may  extend  and  be  applied  to  bodies  politic  and 
corporate." 

Section  744  of  the  General  Laws  provides  "that  each  organ- 
ized county  of  the  State  shall  be  a  botly  politic  and  cdrporate, 
and,  as  such,  shall  be  empowered  for  the  following  purposes: 
To  sue  and  be  sued ;  to  make  all  contracts  and  do  all  other  acts 
in  relation  to  the  property  and  concerns  [of  the  county]  neces- 
sary to  the  exercise  of  its  corporative  or  administrative  powers; 
to  exercise  other  and  further  powers  as  may  be  specially  con- 
ferred by  law,"  etc. 

The  question  now  before  this  court  is  simply  whether  the 
county  defendant  is  liable  as  garnishee  under  the  facts  agreed 
upon  and  the  law  as  cited. 
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(?.  -B.  Winatoriy  for  Appellant, 

Respondent  by  answering  to  its  indebtedness  waived  every 
exemption,  if  it  had  any,  and  is  subject  to  garnishment.  (Ciapp 
V.  Walker f  26  Iowa,  315.)  The  word  "  person/'  as  used  in  the 
fifth  subdivision  of  section  186,  first  division  of  the  Compiled 
•Statutes,  is  construed  to  include  and  may  extend  and  be  ap- 
plied to  bodies  politic  and  corporate.  (Subdiv.  5,  §  202,  fifth 
div.  Comp.  Stats.)  Counties  in  this  State  are  declared  to  be 
bodies  politic  and  corporate,  and  as  such  can  sue  and  be  sued 
(§  744,  fifth  div.  Comp.  Stats.),  and  therefore  are  subject  to  this 
process.  It  has  been  repeatedly  held,  under  statutes  similar 
to  ours,  that  cities  and  counties  are  subject  to  garnishment. 
'{Wales  V.  Muscatine,  4  Iowa,  302;  Adams  v.  Tyler,  121  Mass. 
380;  Bray  v.  WaHingford,  20  Conn.  416;  Rodman  v.  Mussel- 
man,  12  Bush,  354;  23  Am.  Rep.  724;  Whidden  v.  Drake,  5 
N.  H.  13;  WUs(m  v.  Lewis,  10  R.  I.  285;  OUy  of  Newark  v. 
Funk,  15  Ohio  St.  462;  Speed  v.  Brown,  10  Mon.  B.  109.) 
The  cases  cited  contra  do  not  apply,  for  when  we  refer  to  our 
own  statutes  it  becomes  clearly  apparent  that  counties  are  not 
•exempt  from  process  of  this  kind. 

Henri  J.  Haskell,  Attorney-Greneral,  and  W.  8.  Shato,  County 
Attorney,  for  Respondent. 

Can  the  defendant  in  this  action  be  charged  as  garnishee 
nnder  the  laws  of  this  State?  It  is  contended  by  appellant  that 
the  word  "person,"  used  in  section  189  of  the  Code  of  Civil 
Procedure,  shall  be  held  to  include  the  several  counties  of  the 
State.  In  passing  upon  this  question  whether  the  word  "  per- 
son,'' as  here  used,  included  municipal  corporations,  Chilton,  C. 
J.,  speaking  for  the  court  in  Mayor  etc,  v.  Rowland,  26  Ala.  498, 
says:  "When  by  the  context  it  is  clear  that  no  such  meaning 
was  intended,  and  when  by  thus  construing  the  word  *  person' 
it  would  render  the  Code,  which  must  be  taken  as  a  whole, 
incongruous,  we  must  depart  from  the  letter  to  give  effect  to  the 
spirit  and  manifest  intention  of  the  legislature.  The  provisions 
of  the  Code  are,  the  garnishee  must  be  summoned  to  appear  and 
answer  on  oath;  he  must  file  his  answer  in  three  days;  and  he 
may  be  examined  orally  in  the  presence  of  the  court.    This  clearly 
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shows  that  the  statute  of  garnishment  cannot  be  applied  to  cor- 
porations, which  from  their  impersonal,  artificial  character,  can- 
not be  sworn."  To  the  sam'e  effect,  J/ayor  etc.  v.  Rooty  8  Md» 
102;  63  Am.  Dec.  692 ;  Ruffliam  v.  C'dy  of  Racine,  26  Wis.  451; 
Bradley  v.  Town  of  Richmondy  6  Vt.  122,  A  county  is  not  a 
corporation,  but  a  mere  political  organization  of  a  certain  por- 
tion of  the  territory  within  the  State,  particularly  defined  by 
geographical  limits,  for  the  more  convenient  administration  of 
the  laws  and  police  power  of  the  State,  and  for  the  convenience  of 
the  inhabitants.  {Hunter  v.  Gommrs,  of  Mercer  Co,  10  Ohio  St. 
620.)  They  are  wholly  public  in  their  character,  and  a  portion 
of  the  State  organization.  All  their  powers  are  conferred,  and 
duties  imposed,  by  the  Constitution  and  statutes  of  the  State. 
{Ilanns  v.  Board  of  Supervisors,  105  111.  451 ;  44  Am.  Rep. 
808;  Washer  v.  BiJliU  County,  110  U.  S.  564;  Gommrs.  of 
Talbot  County  v.  Queen  Ann  County,  50  Md.  245;  Hamilton 
County  V.  Mighel^,  7  Ohio  St.  109;  Laramie  Co.  v.  Albany  Co. 
92  U.  S.  311.)  The  mode  and  manner  through  and  by  which 
a  private  corporation  or  quasi  corporation  can  be  garnished  is 
laid  down  in  subdivision  4,  section  186  of  the  Code.  The  lan- 
guage of  the  statute  furnishes  a  clear  implication  that  munici- 
pal corporations  were  not  within  the  intention.  {Burnham  v. 
City  of  Fond  du  Lac,  15  Wis.  1 93 ;  82  Am.  Dec.  668 ;  Hatdhome 
V.  City  of  St.  Louis,  11  Mo.  60;  47  Am.  Dec.  151 ;  Parsons  v* 
McOavock,  2  Tenn.  Ch.  583;  City  of  Memphis  v.  State,  9  Heisk. 
611.)  Tlie  prevailing  rule,  as  laid  down  in  2  Wade  on  Attach- 
ments, section  345,  is  that  municipal  corporations  cannot  be 
garnished,  and  the  following  authorities  are  cited  in  support  of 
such  pro|X)sition:  Merwin  v.  Chicago,  45  111.  133;  Pendleton 
V.  Perkins,  49  Mo.  565;  Jenks  v.  Osceola  Tp.  45  Iowa,  554; 
Broirni  v.  Heath,  45  N.  H.  168;  Grear  v.  Rowley,  1  Pittsb.  1; 
Commissioners  v.  Bond,  3  Colo.  411;  Conover  v.  Rtuikman,  32 
N.  J.  Eq.  685;  Duboise  v.  Duboise,  6  Co  wen,  494;  WcUdman 
V.  CDonnell,  67  How.  Pr.  215;  Walker  v.  Cook,  129  Mass. 
577.  See,  also,  2  Wade  on  Attachments,  §  2122;  BuUcley  v. 
JEckei^t,  3  Pa.  St.  368;  Mayor  of  Baltimore  v.  Root,  8  Md.  99; 
63  Am.  Dec.  692;  EdgerUm  v.  New  Orleans,  1  La.  An.  435; 
Turnpike  Cb.  v,  Jenkins,  2  Mass.  37;  Triebel  v.  Oolbum,  64  111. 
377;  Buffham  v.  City  of  Racine,  26  Wis.  460;  Mayor  of  Mobile 
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V.  Rowland,  26  Ala.  498;  McLellan  v.  Young,  54  Ga.  400;  21 
Am.  Rep.  276;  Boone  Co.  v.  Keck,  31  Ark.  387;  School  Dis- 
trict  V.  Gage,  39  Mich.  484;  33  Am.  Rep.  421;  McMecUn  v. 
Staie,  4  Eng.  557;  Fortune  v.  City  of  SL  Louis,  23  Mo.  240; 
CUy  of  Newark  v.  Funk,  15  Ohio  St.  462;  Qapp  v.  Walker,  25 
lowa^  316.  A  county  cannot  be  held  to  answer  as  to  its  in- 
debtedness to  an  execution  debtor  for  his  salary  as  ah  officer  of 
such  county,  in  proceedings  supplementary  to  execution.  (ITo/- 
lace  V.  Lawyer,  54  lud,  505;  23  Am.  Rep.  661.)  Even  if  a 
county  were  liable  to  garnishment,  the  provisio  would  not  reach 
an  undelivered  county  order  in  favor  of  the  debtor  in  the  county 
clerk's  hands.     {MerreU  v.  Campbell,  49  Wis.  536.) 

De  Witt,  J. — This  action  arose  while  this  commonwealth 
was  a  Territory  of  the  United  States,  and  the  laws  applicable  to 
the  contention  are  set  forth  in  the  introductory  statement. 

The  garnishment  of  towns,  cities,  and  counties  has  been  the 
subject  of  such  conflicting  views  in  different  States,  and  being  a 
first  impression  in  this  court,  we  incline  to  adopt  the  language 
of  Judge  Welch  in  City  of  Newark  v.  Funk,  15  Ohio  St.  463: 
'^In  other  States  authorities  are  quite  conflicting;  so  much  so, 
that  we  do  not  feel  bound  by  any  of  them,  and  see  nothing  to 
prevent  us  from  deciding  the  question  as  an  original  one,  ac- 
cording to  our  own  views  of  public  policy  and  the  meaning  and 
intent  of  the  statu te.'* 

This  conflict  to  some  extent,  but  by  no  means  wholly,  dis- 
solves, upon  an  inspection  of  the  statutes  upon  which  the  de- 
cisions are  made.  In  2  Wade  on  Attachments,  sections  345  and 
419,  are  marshaled  the  States  holding  diverse  views,  and  the 
author  concludes  that  the  majority  is  against  holding  municipal 
corporations  as  garnishees.  But  the  author  doubts  the  sound- 
ness, and  questions  the  reason  of  the  rule.  There  is  eminently 
respectable  opinion  upon  the  other  side  of  the  question. 

An  analysis  of  the  case  would  be  interesting,  but  we  will  not 
enter  upon  it,  by  reason  of  the  direct  conflict  of  the  decisions, 
even  upon  similar  statutes;  and,  furthermore,  we  are  of  opinion 
that  the  statutes  of  this  State  are  so  much  more  explicit  upon 
the  subject  under  consideration,  that  many  of  the  decisions  of 
sister  States  are  inapplicable^  and  tliat,  in  view  of  our  statute, 
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the  weight  of  authority  is  not  against  the  liability  of  a  county 
as  a  garnishee. 

It  is  not  doubted  that  the  statute  may  exempt  a  county  from 
the  process  of  garnish meut.  Our  statute  does  not  so  exempt  a 
county;  and,  if  they  are  to  be  exempted,  the  authority  must  be 
found  elsewhere  than  in  the  express  declaration  of  the  statute. 
Again,  the  statute  may  subject  a  county  to  this  process.  Now 
what  do  we  find  written  in  the  law?  It  declares  that  "all  per- 
sons" having  in  their  possession  or  under  their  control  any 
credits  or  other  personal  property  belonging  to  the  defendant, 
or  owing  debts  to  him,  etc.,  shall  be  liable  to  the  process. 
Furthermore,  that  the  word  "person"  may  be  applied  to 
"bodies  politic  and  corporate,"  and  that  counties  are  "bodies 
politic  and  corporate."  Hence  counties,  as  "bodies  politic  and 
corporate,"  are  brought  within  the  meaning  of  the  word  "per- 
sons," and  all  persons  may  be  garnished.  It  is  therefore  no 
strained  conclusion  to  say  that  a  county  is  subject  to  the  process. 

S|)eaking  of  holding  a  county  as  garnishee.  Judge  Biddle 
{Wallace  v.  Laicyer,  64  Ind.  506;  23  Am.  Rep.  661)  says: 
"And  the  decisions  are  generally  made  upon  statutes  authoriz- 
ing corporations,  in  terms,  to  be  garnished ;  yet  the  courts  hold 
that  the  general  word  'cor{)oration'  must  be  restricted  to  mean 
private  or  ordinary  business  corporations,  and  not  extended  to 
embrace  municipal  corporations,  or  bodies  politic  and  corporate. 
The  words  used  in  the  statute  of  this  State  are  'persons'  or  'cor- 
porations,' in  general  terms."  But  the  statute  of  Montana,  as 
above  noticed,  goes  further  than  to  use  the  words  "persons"  or 
"corporations"  in  general  terms,  as  in  Indiana,  and  the  remarks 
of  the  judge  in  that  case,  and  the  authorities  to  which  he  refers, 
lose  their  force  in  this  court. 

It  is  a  general  principle  that  one  who  may  be  sued  may  be 
garnished  by  the  creditor  of  the  person  who  may  sue.  Counties 
with  us  may  be  sued  (§  744,  Gen.  Laws),  and,  therefore,  under 
the  general  rule,  they  would  be  subject  to  garnishment.  They, 
in  this  respect,  do  not  come  within  the  reason  of  exempting  a 
sovereign  State  from  garnishment,  which  sovereignty  may  not 
be  sued,  or  ordinarily  subjected  to  process  of  the  courts.  It 
being  clear  that  the  statute  does  not  expressly  exempt  counties 
from  garnishment,  and  it  being  equally  clear  that  the  letter  of 
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the  statute  is  sach  that  it  can  be  reasonably  applied  to  a  county 
as  a  subject  of  garnishment^  is  there  anything  in  the  spirit  of 
the  law  or  the  doctrine  of  public  policy  which  prohibits  such  a 
construction  ? 

We  will  examine^  in  the  light  of  the  statute^  the  reasons  ad- 
duced for  exempting  counties  from  this  process  of  the  courts. 
It  is  objected  that  there  is  practical  di£5culty  in  summoning  an 
artificial  entity,  like  a  county,  to  be  examined  on  oath  respect- 
ing its  possession  of  property  of  the  debtor,  as  provided  in 
section  190  of  the  Code  of  Civil  Procedure,  and  that  so  sum- 
moning its  officers  is  a  serious  interruption  to  the  business  of 
the  county  and  its  officers. 

We  cannot  agree  with  this  view.  The  statute  (§  749,  Gen. 
Laws)  expressly  provides  a  method  for  service  of  process 
against  a  county  in  all  legal  proceedings.  In  another  por- 
tion of  the  statute  (§  72)  service  of  a  summons  upon  a  county 
is  provided  for.  Answering  a  garnishment  is  by  no  means  as 
large  an  affair  as  appearing  in  an  action  as  a  defendant.  The 
statute  providing  a  method  for  summoning  a  county  in  legal 
proceedings,  we  can  see  no  practical  difficulty  in  its  appear- 
ing. There  was  certainly  none  in  this  case,  and  no  derange- 
ment of  the  county^s  business  occurred.  Again,  it  is  said  that 
the  writ  does  not  lie  against  a  county  by  reason  of  its  being 
contrary  to  public  policy;  that  disasters  to  the  public  would 
ensue  if  the  writ  were  allowed,  and  public  servants  would  be 
impaired  in  their  usefulness.  In  Walldce  v.  Lawyer,  supra,  it 
was  held  that  a  county  cannot  be  held  to  answer  as  to  its  in- 
debtedness to  an  execution  debtor  for  his  salary  as  an  officer  of 
such  county  in  proceedings  supplemental  to  execution.  This 
case  cites  with  approval  Mei^win  v.  City  of  Chicago^  46  III.  133; 
92  Am.  Etec.  204,  which  was  a  case  of  garnishment  of  a  muni- 
cipal corporation,  in  which  the  court,  by  Lawrence,  J.,  says: 
"  The  only  question  presented  by  this  record  is,  whether  munici- 
pal corporations  in  this  State  are  liable  to  the  process  of  garnish- 
ment. This  court  held,  in  City  of  Chicago  v.  Haaley,  25  111. 
695,  that  the  property  of  such  a  corporation  could  not  be  levied 
on  and  sold  under  execution.  This  decision  was  placed  upon 
the  grounds  of  public  policy.  However  strong  the  obligation 
of  a  town  or  oity  to  pay  its  debts,  it  was  considered  that  to 
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allow  payment  to  be  enforced  hy  execution  would  so  far  impair 
the  usefulness  and  power  of  the  corporation  in  the  discharge  of 
its  government  functions,  that  the  public  good  required  the 

denial  of  such  a  right Although  this  decision  is  not 

conclusive  upon  the  question  before  us  as  res  adjudicata^  yet 
the  entire  spirit  and  reasoning  upon  which  it  is  based  must 
lead  us  to  hold  that  a  municipal  corporation  is  not  liable  to 
process  of  garnishment.  The  question  has  been  often  before  the 
American  courts,  and  although  the  decisions  are  not  uniform, 
in  a  large  majority  of  the  cases  it  has  been  held  that  the  writ 
would  not  lie.  The  reason  given  for  these  decisions  is  uni- 
formly the  same,  and  is  substantially  that  given  by  this  court 
in  the  case  in  25th  111.  It  must  be  decided  as  a  question  of 
public  policy.  These  municipal  corporations  are  in  the  exercise 
of  governmental  powers  to  a  very  lai^  extent.  They  control 
pecuniary  interests  of  great  magnitude,  and  vast  numbers  of 
human  beings,  who  are  more  dependent  on  the  municipal,  for 
the  security  of  life  and  property,  than  they  are  on  either  the 
State  or  federal  government.  To  permit  the  great  public  duties 
of  this  corporation  to  be  imperfectly  performed,  in  order  that 
individuals  may  the  better  collect  their  private  debts,  would  be 
to  pervert  the  great  objects  of  its  creation/' 

Thus  it  is  observed  that  the  45  III.  133,  on  the  subject  of 
garnishment  of  a  municipal  corj>oration,  adopts  the  reasoning 
of  25  111.  485,  in  the  matter  of  an  execution  against  the  corpo- 
ration, on  a  judgment  obtained  directly  against  the  corporation. 
The  grounds  for  denying  an  execution  against  a  municipal  cor- 
poration are  most  satisfactorily  put  in  25  111.,  City  of  Chicago  v. 
Hasley,  The  court  well  points  out  the  disasters  which  might 
follow  the  levy  of  execiUion  against  the  city  of  Chicago;  how 
the  seizure  of  the  water-works  would  participate  a  water  femine^ 
the  levy  upon  fire-engines  would  expose  to  the  horrors  of  con- 
flagration, and  the  seizure  of  revenues  would  paralyze  govern- 
ment. To  these  views  we  have  no  dissent  But  we  cannot 
follow  the  Illinois  court  in  45  III.,  when  it  applies  these  argu- 
ments to  the  matter  of  gamiahmetit  of  the  municipal  corporation. 
By  garnishment  the  water-works,  fire-engines,  public  buildings, 
and  revenues  of  the  corporation  are  not  seized.  The  corporation 
18  simply  required  to  hold,  and  finally  pay  over,  a  sum  of  money 
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or  property,  in  which  it  has  no  interest,  to  one  person  rather 
than  another.  Its  business  is  not  interrupted;  its  property  is 
not  touched ;  its  functions  are  not  deranged. 

Returning  to  the  case  at  bar,  we  cannot  agree  that  there  is 
any  reason  why  the  great  public  duties  of  a  county  need  be 
imperfectly  performed,  or  that  its  business  is  in  any  danger  of 
derangement,  if  it  be  compelled,  by  process  of  a  court,  to  pay 
the  salary  of  a  servant  to  that  servant's  creditors.  The  county 
has  no  suit  to  defend,  no  counsel  to  employ,  no  witnesses  to 
collect  and  pay.  It  has  no  burden  cast  upon  it,  and  no  duty  to 
perform,  except  to  act  as  temporary  stakeholder,  to  await  the 
determination  of  a  court,  in  an  action  in  which  the  county  has 
no  interest. 

The  argument  of  public  policy  as  to  inconvenience  to  the 
county  and  its  officers  does  not  reach  our  mind  with  sufficient 
force  to  impair  another  view  of  law  and  of  right  that  is  recog- 
nized throughout  the  civilized  world;  that  is,  that  debtors 
should  pay  their  debts.  This,  of  course,  with  the  modification 
that  the  means  of  livelihood  should  be  left  to  the  debtor,  which 
view  is  embodied  in  the  laws  of  exemption  from  execution, 
which  in  this  State  are  very  liberal.  The  debtor's  earnings  for 
thirty  days  prior  to  the  levy  of  a  writ  are  exempt  from  seizure. 
The  servant  of  the  county  is  thus  secured  in  his  support,  if  he 
earns  it,  and  the  county  is  not  liable  to  lose  the  services  ot 
competent  officers.  Indeed,  it  has  never  been  observed  that  a 
county  has  difficulty  in  obtaining  employees  to  do  its  work,  and 
the  county  may  surely  obtain  as  good  service  from  those  who 
pay  their  debts  as  from  those  who  avoid  such  payment,  and  are 
protected  in  the  avoidance  by  the  unsatisfying  doctrine  of  publio 
policy. 

We  conclude  that  there  is  no  substantial  argument  from 
public  policy  which  requires  us  to  read  the  law  as  to  garnish- 
ment ot  counties  differently  from  what  its  letter  seems  to  us  to 
declare.  Counties  are  not  exempted  from  garnishment  by  stat- 
ute. On  the  contrary,  their  liability  to  the  process  is  within 
the  letter  of  the  law.  We  find  nothing  in  the  spirit  or  the  doc- 
trine of  public  policy  which  induces  us  to  add  to  or  take  from 
the  letter.  The  judgment  of  the  District  Court  is  reversed, 
and  the  cause  is  remanded,  with  directions  to  that  court  to 
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enter  judgment  in  favor  of  the  plaintiff  for  $210.40,  and  inter- 
est at  the  rate  of  ten  per  cent  per  annum  from  the  twelfth  day 
of  March^  1888,  and  for  the  costs  of  this  a])peal. 

Blake,  C,  J.,  and  Habwood^  J.,  ooncar« 


if  fit        OEIS,  Respondent,  v.  HELENA  AND  LIVINGSTON 
SMELTING  AND  REDUCTION  COMPANY,  Appel- 

LANT. 

Ohakos  of  Yxzots—  Pleading.  —In  an  action  for  penonal  {njnriea  raaiained  Vr  aa 
employee  of  a  railroad  company,  a  change  of  yenue  will  not  be  granted  to 
tbeooanfcy  of  defendant's  re»idenoe,  where  the  complaint  averred  that  the  rail- 
road npon  which  plaiutiff  was  employed  was  lying  within  a  particular  connlj, 
and,  at  the  time  of  the  injury,  the  plaintiff  was  in  the  lenrioe  of  the  defendant 
npon  taid  railroad,  as  such  ayerments  sufficiently  state  the  county  in  which  the 
contract  of  employment  was  to  be  performed  under  section  59  of  the  Code  of 
Civil  Procedure,  providing  that  "actions  upon  oontraotc  maybe  tried  in  tfaa 
oonnty  in  which  the  contract  was  to  be  performed,  and  actions  Tor  torts  in, 
the  county  where  the  tort  was  committed;  subject,  however,  to  the  power  of 
the  oourt  to  change  the  place  of  trial  as  provided  in  this  act." 

Appeal  from  Fifth  Judical  Di^riot,  Jtfferwn  Omviy. 

Defendant's  motion  for  a  change  of  venue  was  denied  by 
Galbraith,  J. 

Qiffm,  Sanders  A  Shdton^  for  Appellant. 

In  actions  against  corporations  the  principal  place  of  hnsiness 
of  the  corporation  is  its  residence^  and  the  action  should  be 
brought  there.  (Jenkins  v.  California  Stage  Oo.  22  Cal.  537 ; 
Hubbard  v.  Nat.  Pro.  Ins.  Oo.  11  How.  Pr.  149;  Fond  v. 
Hudson  River  B.  B.  Co.  17  How.  Pr.  543.) 

Tliis  is  an  action  on  a  contract,  and  if  there  were  any  doubt 
upon  the  question,  the  fact  that  the  summons  contains  the 
notice  required  by  statute  in  cases  founded  on  contract  is  con- 
clusive of  the  intention  of  the  respondent  to  found  his  action 
on  contract  instead  of  tort,  {Supervisors  v.  Decker,  30  Wis, 
624;  a  C.  34  Wis.  378;  Ledwich  v.  McKim,  53  N.  Y.  316.) 

Tlie  action  being  upon  contract,  it  could  only  be  tried  in  the 
county  where  the  contract  was  to  be  performed,  when  by  the 
express  terms  of  the  contract  the  performance  was  to  take  place 
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in  Jefferson  County,  which  of  course  does  not  appear  to  be  the 
case  in  this  action.  {Yore  v.  Murphy,  antef  p.  304;  Hunt  v. 
BraUy  23  Iowa,  171;  McDanids  v.  Wheeler^  64  Iowa,  678; 
Wright  etc.  Manuf.  Co.  v.  Kleigel,  70  Iowa,  578.)  Therefore 
the  motion  for  a  change  of  venue  in  this  case  should  have  been 
granted. 

-B.  G.  DavieSf  for  Respondent 

The  court  did  not  commit  any  error  in  overruling  appellant's 
motion  for  change  of  veuue,  because  plaintiff's  complaint  showed 
clearly  that  the  action  was  upon  a  contract  which  was  to  be  per- 
formed in  the  county  of  Jefferson,  and  even  if  this  is  not  shown 
by  the  complaint,  it  was  incumbent  upon  the  defendant  to  show, 
upon  its  motion,  that  the  contract  wan  not  to  be  performed  in 
the  county  of  Jefferson,  which  it  has  wholly  failed  to  do.  {Chose 
V.  South  Pacific  R.  R.  83  Cal.  468 ;  rUlinghad  v.  King,  6  Cowen, 
691.)  The  presumption  is  always  that  the  action  is  brou<i:ht  in 
the  projjer  county.  {Cal,  &  8.  R.  R.  v.  SoxUhem  Pacific  R\  R. 
65  Cal.  394;  Richardson  v.  Burlington  etc.  R.  R.  Co.  8  IoN\a, 
260.) 

No  motion  or  demand  appears  to  have  been  filed  at  all,  or 
copy  thereof  served  upon  plaintiff  or  his  attorneys.  {Elam  v, 
Gh^iffith,  19  Kev.  492.) 

Harwood,  J. — This  appeal  is  from  an  order  made  by  the 
District  Court  of  the  Fifth  Judicial  District,  within  and  for 
Jefferson  County,  denying  appellant's  motion  for  a  change  of 
the  place  of  trial  from  said  county  to  the  county  of  Lewis  and 
Clarke.  For  the  purpases  of  this  a|)peal  it  is  admitted  tliat 
defendant  is  a  corporation,  and  has  its  principal  place  of  busi- 
ness at  the  city  of  Helena,  county  of  Lewis  and  Clarke. 

Tiie  cause  of  action  alleged  in  plaintiff's  complaint  is  to  the 
effect  that  at  a  stated  time  defendant  was  the  owner  and  in  con- 
trol of  a  certain  railroad  lying  within  the  county  of  Jefferson, 
used  by  defendant  for  the  transportation  of  ores  over  tiie  same 
from  its  mines  to  its  smelter;  tliat  plaintiff  was  in  the  employ- 
ment of  defendant  as  brakeman  upon  certain  cars  drawn  upon 
and  over  said  railroad  by  steam  motive  power;  that  while  ia 
such  employment^  and  in  the  performance  of  his  duty  as  such 
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brakeman,  through  the  negligence  and  carelessness  of  defend- 
ant, and  without  fault  or  negligence  on  the  part  of  plaintiff, 
he  received  certain  bodily  injuries,  which  are  set  forth  and 
described,  whereby  he  alleges  that  he  was  damaged  in  the  sum 
of  twenty  thousand  dollars.  Defendant  filed  a  demurrer  to 
plaintiff's  complaint,  and  an  affidavit  of  merits,  setting  forth, 
among  other  things,  the  fact  that  defendant  is  a  resident  of  the 
county  of  Lewis  and  Clarke,  and  was  there  served  with  sum- 
mons in  this  action;  and,  upon  the  facts  set  forth,  demanded 
that  the  place  for  the  trial  of  said  action  be  changed  to  the 
county  of  Lewis  and  Clarke. 

It  is  provided  in  section  61  of  the  Code  of  Civil  Procedure 
that  ^' if  the  county  in  which  the  action  is  commenced  is  not  the 
proper  county  for  the  trial  thereof,  the  action  may,  notwith- 
standing, be  tried  therein,  unless  the  defendant,  at  the  time  he 
appears  and  answers  or  demurs,  files  an  affidavit  of  merits,  and 
demands  in  writing  that  the  trial  be  had  in  the  proper  county." 
Plaintiff's  counsel  in  his  brief  urges  the  point  that  such  demand 
was  not  made  at  the  time  of  filing  the  demurrer,  and  for  that 
reason  the  motion  for  change  was  properly  overruled.  But  the 
record  does  not  show  when  the  affidavit  of  merits  and  demand 
for  change  was  filed.  Nor  is  there  any  showing  that  the  motion 
for  change  of  place  of  trial  was  overruled  on  the  ground  that 
the  demand  was  made  too  late.  It  is  also  admitted  by  counsel 
that  said  affidavit  and  demand,  as  well  as  the  other  papers  con- 
tained in  this  record,  were  used  on  the  hearing  of  defendant's 
motion  for  a  change.  For  these  reasons  we  do  not  pass  u{)oq 
that  point,  but  will  consider  the  main  question  as  to  the  right 
of  defendant  to  the  change  demanded. 

It  is  provided  in  section  69  of  the  Code  of  Civil  Procedure, 
that  "actions  on  contract  may  be  tried  in  the  county  in  which  the 
contract  was  to  be  performed,  and  actions  for  torts  in  the  county 
where  the  tort  was  committed;  subject,  however,  to  the  power  of 
the  court  to  change  the  place  of  trial  as  provided  in  this  act.*' 
Counsel  for  appellant  contends  that,  in  view  of  the  peculiar 
language  of  the  complaint  in  this  action,  it  must  be  held  to  be 
an  action  for  the  breach  of  a  contract  relation,  and  that  it  does 
not  appear  by  the  terms  of  the  contract,  as  set  forth,  where  the 
same  was  to  be  performed,  and  therefore  the  change  demanded 
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should  be  granted.  It  clearly  appears  from  the  complaint  that 
a  contract  relation  of  employer  and  employee  existed  between 
plaintiff  and  defendant^  and  the  complaint  also  shows  that  the 
contract  of  employment  and  service  was  to  be  performed  in 
Jefferson  County.  It  is  alleged  that  the  railroad  upon  which 
defendant  was  employed  was  "lying  within  the  county  of  Jef- 
ferson/' and  that  plaintiff^  at  the  time  of  the  injury  complained 
of,  "  was  in  the  employment  of  the  defendant  as  brakeman  upon 
certain  cars  pro2)elIed  by  steam  upon  said  railroad ;''  and  that, 
while  plaintiff  was  performing  his  duty  "  upon  a  car  in  the 
service  of  defendant  upon  said  railroad,'^  the  alleged  injury 
occurred. 

We  do  not  agree  with  the  learned  counsel  for  defendant,  that 
it  does  not  appear  from  the  language  of  the  complaint  where 
the  contract  set  forth  therein  was  to  be  performed.  If  plaintiff 
was  employed  by  defendant  in  the  capacity  of  brakeman  upon 
its  railroad,  "lying  within  the  county  of  Jefferson,"  the  con- 
tract for  service  must  be  performed  in  Jefferson  County.  Then 
the  injury  alleged,  and  for  which  plaintiff  demands  the  payment 
of  damages,  is  also  averred  as  having  been  committed  in  Jeffer- 
son County.  This  is  an  example  of  those  cases  of  which  Mr. 
Bishop  remarks:  "There  is  in  the  legal  field  a  not  well-defined 
space,  within  which  tort  and  contract  mingle  or  blend  or  overlie 
each  other,  in  ways  partly  plain  and  familiar  and  partly  obscure.'* 
(Bishop's  Non-Contract  Law,  §  72;  Bishop  on  Contract,  §§  183- 
187,  216,  228.)  But  in  whatever  view  counsel  may  regard  this 
action  as  respects  its  nature,  we  do  not  think  defendant  is 
entitled  to  a  change  of  place  of  trial  on  the  grounds  presented. 
It  is  unnecessary  to  pass  upon  the  point  presented,  as  to  the 
residence  of  a  corporate  existence;  for  should  we  hold  as  con- 
tended by  defendant,  still  it  would  not  be  entitled  to  a  change 
of  place  of  trial  on  the  ground  of  residence,  for  the  reasons 
above  set  forth.    The  order  appealed  from  is  affirmed^  with 

<X)StS« 

Blake^  C.  3^  and  Ds  Wrrr,  J.^  oonoar^ 
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}J  ,g      GALLATIN  CANAL  COMPANY,  Appellant,  v.  LAY, 

S'^m  !B£BPONJ>£NT. 

86*878 

AVPIAXJ — Speeijhathn  of  errors. — Ininfficieiiey  of  the  eridenee  to  rapport  the  d»- 
oUion  oannot  be  ooniidered,  where  the  record  on  appeal  diidoflee  do  epecifieetiaii 
upon  the  point  of  which  the  intoiBciency  is  predicated.  ( Carron  t.  Wood,  atde, 
p.  600,  cited.) 

J>AMAQm^  Proof -^TMimony  of  wilneun.—li  Is  no  objectaon  to  the  teatunony 
of  a  witneM  as  to  the  damagee  resulting  from  a  particular  act  that  he  may  not 
have  considered  the  benefits  which  might  also  result  therefrom.  (Carron  t. 
Wood,  ante,  p.  500,  cited.) 

FiMm2fos—iYac<ic«0.— Separate  flndings  bj  the  court  of  the  amount  of  damages 
and  benefits  resulting  from  the  taking  of  land  for  canal  purposes  is  unneoessarj, 
in  tbe  absence  of  evidence  of  benefits  in  any  sum. 

ArrEAis^PraoUce—AmenimenU, — Amendments  which  have  been  allowed  to  a 
statement  on  motion  for  a  new  trial  will  not  be  considered  by  this  court  on  ap- 
peal, when  such  amendments  do  not  appear  in  their  appropriate  places,  but  are 
tacked  to  the  end  of  the  statement  in  their  original  language  wi&h  reference  lo 
psges  and  lines  in  the  originsl  drafts 

Appeaifram  Sixth  Judidai  District^  Gallatin  Qmnty. 

The  cause  was  tried  before  Henry,  J.,  without  a  jury. 

E,  P.  Cadwdl  (Henry  C.  Smithy  of  counsel),  for  Appellant 

Tbe  date  of  the  issuance  of  the  summons  is  the  date  at  which 
the  value  of  the  land  taken  and  the  damage  to  that  remaining 
shall  be  ascertained.  (§  609,  Code  Civ.  Proc.)  This  fixing 
of  the  time  at  which  values  shall  be  assessed  has  been  held 
proper  in  decisions  under  similar  statutes  {Oali/omia  Southern 
R.  R  Co.  V.  Kiv\ball,  61  Cal.  90;  Tehama  Co.  v.  Bryan,  68 
Cal.  57;  Areata  etc.  R.  R.  Co.  v.  Murphy,  71  Cal.  122;  &m 
Francisco  &  San  Jose  R.  R  Co.  v.  Mahoney,  29  Cal.  112);  and 
indepeudeut  of  statute,  it  has  been  held  that  the  value  should 
be  taken  at  date  of  filing  petition.  (South  Park  Commrs.  v. 
Dunlevy,  91  111.  49;  Lewis'  Eminent  Domain,  §447.)  The 
testimony,  not  having  reference  to  the  time  at  which  the  values 
should  be  assessed,  its  admission  was  error.  Testimony  as  to 
damages  in  gross  is  not  proper.  From  the  sum  total  of  all  ele- 
ments of  damage  should  be  taken  the  sum  total  of  ben^ts,  and 
the  difference,  if  any,  is  the  damage,  allowed  to  the  land  not 
taken,  but  the  result  is  for  the  court  and  not  the  witnesses ;  it 
is  the  conclusion  for  the  court  to  find,  not  for  the  witnesses  to 
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stete.  (LewiV  Eminent  Domain,  §§  404,  465,  467,  468,  469, 
496,  497,  498;  Page  v.  Chicago  do.  Ry.  Co.  70  111.  324; 
Woodfolk  V.  NaahmOe  etc.  B.  R.  Co.  2  Swan,  422.) 

The  evidence  was  improper,  for  the  reason  that  it  was  merely 
the  opinion  of  the  witness,  without  it  appearing  that  he  is 
capable  of  giving  an  opinion.  Damages  or  the  value  of  the 
elements  of  damages  are  to  be  ascertained  from  the  opinion  of 
witnesses,  but  before  they  can  be  allowed  to  testify,  it  must 
appear  that  they  have  some  peculiar  means  of  forming  an  in- 
telligent and  correct  judgment  as  to  the  value  of  the  property 
in  question,  or  the  effect  upon  it  of  a  particular  improvement 
beyond  what  is  presumed  to  be  possessed  by  men  generally. 
(Lewis'  Eminent  Domain,  §§  436,  437;  Rochester  &  Syracuse 
R.  R.  Co.  V.  Budlongy  10  How.  Pr.  289;  Bostm  &  Maine  R.  R. 
Co.  V.  Old  Colony  A  Fall  River  R.  R.  3  Allen,  142.)  The 
rules  laid  down  in  our  statute,  by  which  damages  are  assessed, 
were  not  followed.  (§  609,  Code  Civ.  Proc.;  Leroy  etc.  R.  R. 
Co.  V.  Ross,  40  Kan.  605;  Wichita  etc.  JR.  R.  Co.  v.  Kuhn,  38 
Kan.  677 ;  Baltimore  &  Ohio  JR.  JR.  Co.  v.  Pittsburg  etc.  R.  R. 
Co.  17  W.  Va.  812];  Beekman  v.  Jacksm  Co.  18  Or.  283.)  No 
written  request  for  special  findings  was  made  in  this  case  as 
required  by  section  280  of  the  Code;  but  we  submit  that  in  a 
case  where  the  statute  makes  it  necessary  and  requires  that  cer- 
tain proceedings  should  be  had,  and  findings  in  a  certain  manner^ 
that  it  is  much  more  imperative  upon  the  court  so  to  find  than 
though  written  request  had  been  filed,  and  whenever  it  becomes 
the  duty  of  a  court  to  make  special  findings  of  fact  in  a  case 
tried  before  it,  either  at  the  request  of  the  parties,  or  either  of 
them,  or  by  statute,  it  then  becomes  essential  to  a  valid  judg- 
ment, that  si)ecial  findings  of  fact  be  made  as  to  every  material 
issue  in  the  case. 

Oiarles  8.  Hartman,  for  Respondent. 

The  question  of  damages  is  not  confined  to  the  particular 
tract  of  land  crossed  or  taken  by  the  canal,  but  goes  to  the 
entire  parcel  of  land  affected  by  its  construction.  (§  608,  Code 
Civ.  Proc.;  Kansas  City  etc.  R.  R.  Co.  v.  3Ierrill,  25  Kan.  421; 
Atchison  etc.  R.  R.  Co.  v.  Blacksliire,  10  Kan.  477.)  Damages 
resulting  to  the  remainder  of  tlie  tract  not  taken  on  account  of 
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the  shape  in  which  it  will  be  lefl^  or  of  the  effect  of  an  embank- 
ment built  along  the  track,  are  not  special  damages,  and  may 
be  proved  without  being  set  up  in  the  answer.  {North  Padfia 
R.  R.  Co.  V.  Reynold&y  50  Cal.  90.)  It  is  proper  to  estimate 
the  land  occupied  by  the  company,  the  deterioration  of  isolated 
parcels,  the  alteration  of  arrangements  required  about  the  farm, 
and  the  loss  or  expenditure  caused  by  any  increase  of  care  or 
distance  which  has  been  occasioned.  (Angell  on  Highways, 
§  106.) 

The  testimony  of  witnesses  was  properly  admitted  to  prove 
the  value  of  the  land  before  the  taking  for  canal  purposes,  and 
after,  and  for  proving  the  damages  sustained  by  respondent. 
{Mordana  Ry.  Oo.  v.  TFa;re»,  6  Mont.  276.)  These  witnesses 
testified  that  they  were  farmers,  residing  in  the  neighborhood 
of  the  land  of  respondent  affected  by  the  canal  of  appellant; 
that  they  were  acquainted  with  its  value  before  and  after  the 
taking  of  the  land  by  appellant,  and  these  facts  rendered  them 
competent.  (Lawson's  Expert  Evidence,  p.  436 ;  Montana  Ry, 
Co.  V.  Warren^  6  Mont.  276.)  The  objection  that  "compen- 
sation for  each  source  of  damage  was  not  assessed  separately," 
even  if  it  were  well  taken,  comes  too  late.  {MaJtier  of  dear 
Lake  Water  Oo.  48  Cal.  586.)  But  the  findings  of  the  court 
are  for  "two  hundred  and  fifteen  dollars,  the  value  of  the  land 
taken  up  by  canal,  and  for  seven  hundred  and  eighty-five 
dollars  damage,"  and  these  damages  being  general,  it  was  not 
necessary  that  the  court  should  enter  into  more  extended  detdls 
in  making  his  finding.  (North  Pacific  R.  R,  Q).  v.  ReynoldSj 
50  Cal.  90 ;  Oalifomia  Paoifio  R.  R.  Oo.  v.  FrUbie,  41  Cal. 
356.)  Appellant  seems  to  rely  especially  upon  the  alleged  fail- 
ure of  respondent  to  prove  the  value  of  the  land  on  the  exact 
day  of  the  issuance  of  the  summons.  Unless  it  appears  from 
the  evidence  that  there  has  been  an  increase  or  decrease  in  the 
value  since  the  date  of  summons,  this  is  not  necessary.  {Areata 
etc.  R  R.  Oo.  V.  Murphy,  71  Cal.  122.)  But  if  it  were  neces- 
sary, the  evidence  being  directed  to  the  time  "before  the  taking 
of  the  land  by  the  canal  company/'  will  be  deemed  to  relate  to 
the  date  of  the  summons. 

De  Witt,  J. — This  is  an  appeal  from  an  award  of  damages 
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for  the  taking  of  land  of  the  respondent  for  the  purposes  of  a 
canal.  Commissioners  were  appointed  in  the  statutory  manner, 
who  appraised  the  amount  of  damages.  For  their  award  de- 
fendant appealed  to  the  District  Court,  wherein  the  matter  was 
tried  by  the  court,  and  findings  made  in  favor  of  defendant  in 
the  sum  of  two  hundred  and  fifteen  dollars,  the  value  of  the 
land  taken,  and  for  seven  hundred  and  eighty-five  dollars  dam- 
ages. Judgment  was  entered  accordingly.  The  canal  company 
appeals  from  an  order  denying  a  motion  for  a  new  trial,  and 
from  the  judgment.  We  will  examine  the  points  presented 
by  counsel  for  appellant. 

1.  Appellant  argues  at  the  bar  that  the  decision  is  not  sup- 
ported by  the  evidence,  in  that  there  was  no  evidence  of  the 
value  of  the  land  at  the  date  of  the  summons,  basing  his  posi- 
tion upon  section  609  of  the  Code  of  Civil  Procedure,  which 
provides  that  the  actual  value  of  the  land  at  the  date  of  the 
summons  shall  be  the  measure  of  compensation  for  all  property 
to  be  actually  taken,  and  the  basis  of  damages  to  property  not 
actually  taken,  but  injuriously  affected.  But  the  record  dis- 
closes no  specification  upon  this  point,  and  it  cannot  be  con- 
sidered. The  last  utterance  of  this  court  on  that  question  is  in 
Carron  v.  Wood,  ante,  page  500. 

2.  There  is  evidence  of  a  number  of  witnesses  that  the  land 
taken  was  worth  twenty  dollars  an  acre.  The  court  found  that 
the  land  taken  was  worth  two  hundred  and*  fifteen  dollars. 
Appellant  contends  that  there  is  no  testimony  of  the  number 
of  acres  taken,  and  hence  no  evidence  by  which  the  court  could 
arrive  at  a  total  of  two  hundred  and  fifteen  dollars.  Again, 
consulting  the  specifications,  we  find,  "fifth,"  that  the  appellant 
expressly  specifies  that  it  is  admitted  that  there  were  ten  and 
three-fourths  acres  taken  by  the  canal,  which  acreage,  at  the 
value  per  acre  of  twenty  dollars,  gives  a  total  of  two  hundred 
and  fifteen  dollars,  as  found  by  the  court. 

3.  Appellant  claims  that  there  was  error,  in  that  witnesses 
were  interrogated,  and  allowed  to  testify,  as  to  damages  in  gross, 
as  he  calls  it;  whereas  they  should  have  testified  as  to  damages 
and  injuries  to  the  premises,  and  again  as  to  benefits;  and,  cit- 
ing appellant's  brief,  "the  difierence,  if  any,  is  the  damage 
allowed  to  the  land  not  taken,  but  the  result  is  for  the  court 
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and  not  (he  witnesses;  it  is  the  oonclusion  for  the  ooort  to  Bnd^ 
not  for  the  witnesses  to  state." 

As  a  matter  of  course,  evidence  as  to  all  damages  is  oompe- 
tent,  and  evidence  as  to  all  benefits  is  competent.  But  counsel 
,  seem  to  take  the  position  that  the  witness  must  not  speak  of 
damages,  unless,  in  the  same  utterance,  he  tells  what  be  knows 
of  the  benefits;  that  is  to  say,  that  he  must  have  them  each  in 
his  mind  at  once,  and  weigh  them  each;  and  that  when  he  has 
finished  speaking  he  must  have  presented  either  a  net  result,  or 
the  facts  from  which  the  hearer  may  at  once  deduce  the  net 
result,  and  say  what  is  the  balance  in  favor  of  damage,  if  any; 
that  is  to  say,  that  when  a  witness,  in  his  testimony,  fiinally 
informs  the  court  or  jury  what  the  damage  is,  the  sum  arrived 
at  must  be  a  balance  after  deducting  the  benefits.  But  in  the 
nature  of  things,  when  a  witness  is  asked  as  to  damages,  he 
thinks  of  injuries  alone  as  distinguished  from  benefits,  and  re- 
sponds accordingly;  and  when  the  inquiry  is  as  to  benefits,  his 
reply  is  upon  that  subject.  Appellant  objects  that  the  ques- 
tions were  directed  to  damages  alone  and  not  to  benefits,  and 
that  he,  inquiring  about  damages,  should  have  elicited  informa- 
tion al>out  benefits.  The  simple  reply  to  appellant's  position 
is  that,  if  the  canal  company  were  interested  in  proving  bene* 
fits,  they  had  ample  op[K)rtunity  for  cross-examination  to  ascer- 
tain whether  res|x>ndent's  witnesses  had  considered  benefits  in 
arriving  at  their  figures,  and  of  introducing  direct  evidence 
on  that  point.  We  have  recently  touched  upon  this  proposition 
in  Cairon  v.  Woody  supra. 

4.  Ap])ellant  insists  that  there  should  have  been  separate 
findings  of  the  court  of  the  amount  of  damages  and  benefits. 
But  the  condition  of  the  evidence  upon  the  subject  of  benefits 
makes  this  matter  immaterial  to  the  appellant  in  this  case.  The 
whole  evidence  as  to  benefits  is  that  two  witnesses  said  that  the 
cattlecould  drink  from  the  canal.  One  said  that  if  there  is  any 
seepage  it  would  make  the  grass  grow  better,  and  another  said 
that  the  canal  makes  water  all  the  time,  and  he  found  it  very 
convenient  to  have  water  upon  all  his  fields.  Not  a  witness 
testifies  that  the  canal  was  a  benefit  in  any  sum  whatever.  A 
finding  of  benefits  in  any  amount  could  not,  therefore,  have 
been  sustained  by  the  evidence;  and  if,  on  the  evidence,  the 


1891.]  State  v.  Kenney,  633 

<X)urt  had  found  that  there  were  do  benefits^  such  finding  would 
not  have  helped  the  appellant.  We  are  of  opiniou  that  appel- 
lant has  no  conaplaint  on  this  ground. 

In  the  preparation  of  the  statement^  on  motion  for  a  new 
trial,  it  appears  that  amendments  were  suggested  by  the  respond- 
ent. The  amendments  were  allowed  by  the  district  judge  in 
the  following  language:  ''The  foregoing  statement,  after  the 
same  has  been  amended  by  allowing  the  amendments  offered 
by  the  defendant,  •  ...  is  allowed  and  settled.'*  The  amend- 
ments refer  to  changing  words  and  inserting  matter  at  different 
places  in  the  statement  in  its  original  draft.  Instead  of  mak- 
ing the  amendments  as  the  court  ordered,  and  putting  them  into 
the  statement  at  the  appropriate  places,  the  compiler  tacks  them 
on  at  the  end  of  the  statement,  in  their  original  language,  with 
reference  to  pages  and  lines  of  the  original  draft.  When  a 
<X)py  of  the  statement  is  made  and  sent  to  this  court,  with  pages 
and  lines  all  changed,  and  this  court  undertakes  to  arrange  the 
amendments  in  their  proper  places  (work  which  should  have 
been  done  by  the  compiler),  the  matter  is  wholly  unintelligible. 
The  result  is  that  we  will  disregard  the  amendments.  We  have 
heretofore  endeavored  to  speak  of  this  matter  in  unmistakable 
language,  and  we  add  this  utterance  to  a  long  line  of  remarks 
in  former  cases.  We  find  no  error  in  the  record.  The  order 
and  judgment  of  the  District  Court  is  affirmed,  with  costs. 

BiiAJCE^  C.  J.^  and  Habwood,  J.,  concur. 


STATE  EX  KBL.  MADDOX  v.  KENNEY,  Auditob. 

BxpOBTS  OF  BrpBxn  Comn—CompenaatUm  of  reporter  ^SUiUdcn^  contftruciion. 
~ Section  1992,  fifth  division  of  the  Compiled  Statates,  requires  the  reporter 
of  the  Supreme  Court  to  publish  a  Tolume  of  reports  as  often  as  there  is  suf- 
ficient matter  to  form  a  Tolume  of  not  less  than  six  hundred  pages.  Section 
1998,  as  amended  by  the  Act  of  March  8»  1889,  provides  for  the  delivery  to  the 
State  of  three  hundred  volumes,  and  that  the  same  shall  be  paid  for  at  the  rate 
of  six  dollars  for  each  volume  of  six  hundred  pages,  and  that  each  volume  of 
more  than  six  hundred  pages  shall  be  paid  for  at  the  same  rate  for  the  number 
of  pages  exceeding  dx  hundred,  three  hundred  dollars  being  allowed  on  each 
Tolume  to  cover  expenses  and  clerical  work;  and  concludes  with  the  proviso 
thai  the  whole  expense  of  publication  and  preparation  of  a  full  volume  of  snoli 
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reporii  shall  not  exceed  two  ihoiUAnd  one  hundred  doUan.  Eeld^  that  raoh 
UmitatiOQ  ae  to  the  ooet  of  a  fall  volume  related  only  to  a  Tolume  of  not  less 
than  six  hundred  pagee,  and  the  reporter  waa  entitled  to  payment  for  pages  im 
excess  of  six  hundred. 

Original  proceeding.    Application  for  a  writ  of  mandate. 

Uioa.  C.  Baeh,  for  Relator. 

Henri  J.  Haskell^  Attorney-General^  for  Eespondent. 

Harwood,  J. — This  is  an  application  for  a  writ  of  mandate 
to  compel  the  State  auditor  to  draw  a  warrant  in  favor  of  rehitor 
for  the  sum  of  one  hundred  and  fifty  dollars,  claimed  to  be  due 
and  payable  to  him  from  the  Slate,  pursuant  to  the  statute,  to 
complete  the  payment  for  three  hundred  copies  of  volume  9  of 
the  Supreme  Court  Reports  of  this  State.  Relator  is  official 
reporter  of  the  Supreme  Court.  By  provisions  of  statute  it  is 
his  duty  to  edit  and  cause  to  be  published  reports  of  the  opinions 
and  decisions  of  said  oourt^  in  volumes  of  not  less  than  six  hun- 
dred pages  each. 

It  appears  by  relator's  affidavit  that  he  prepared  for  publica- 
tion and  caused  to  be  published  volume  9  of  such  reports;  that 
the  same  contained  six  hundred  and  fi fly  pages;  and  that  on 
the  thirteenth  day  of  January,  1891,  pursuant  to  the  provisions 
of  statute,  relator  delivered  to  the  librarian  of  the  Montana 
library  three  hundred  copies  of  said  volume;  that  under  the 
provisions  of  section  1993,  division  5  of  the  Compiled  Statutes, 
hereinafter  quoted,  the  State  auditor  issued  to  relator  a  warrant 
for  the  sum  of  six  dollars  per  volume  for  said  volumes,  amount- 
ing to  the  aggregate  sum  of  one  thousand  eight  hundred  dollars, 
and  for  the  further  sum  of  three  hundred  dollars,  "to  cover  the 
expenses  of  stationery  and  clerical  work  in  the  preparation"  of 
said  volume,  and  refused  to  issue  relator  a  warrant  for  any 
greater  amount. 

There  is  no  controversy  as  to  the  facts  in  this  case.  The 
contention  is  as  to  the  true  intent  and  meaning  of  said  section 
1993|  division  6  of  the  Compiled  Statutes,  and  an  interpre- 
tation thereof  will  determine  this  case.  Said  statute,  as  found 
amended  (16th  Sess.  Laws,  p.  218),  provides  as  follows:  ''Sec 
1993.    The  reporter  of  such  volume  shall  print  and  bind  three 
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hundred  copies  of  such  edition  at  the  expense  of  the  State;  pro- 
vided, that  the  same  shall  be  paid  for  at  the  rate  of  six  dollars 
for  each  volume  of  six  hundred  pages,  and  that  each  volume  of 
more  than  six  hundred  pages  shall  be  paid  for  at  the  same  rate 
for  the  number  of  pages  exceeding  six  hundred;  and  upon  the 
reporter's  delivering  to  the  librarian  of  the  Montana  library 
three  hundred  copies  of  such  edition^  the  auditor  of  the  State 
shall  issue  to  the  said  reporter  a  warrant  for  the  amount  to  be 
found  due  as  provided  above,  and  also  a  warrant  for  the  sum 
of  three  hundred  dollars,  to  cover  the  expenses  of  stationery 
and  clerical  work  in  the  preparation  of  each  volume;  provided j 
that  the  whole  expense  of  publication  and  preparation  of  a  full 
volume  of  such  reports  shall  not  exceed  the  sum  of  two  thou- 
sand one  hundred  dollars  to  the  State.''  Eelator  insists  that 
under  the  provisions  of  the  statute  quoted  he  is  entitled  to  six 
dollars  and  fifty  cents  per  volume  for  said  reports  delivered  to 
the  librarian,  inasmuch  as  the  volume  contained  six  hundred 
and  fifty  pages,  or  the  further  sum  of  one  hundred  and  fifty 
dollars  from  the  State. 

What  is  the  true  intent  and  meaning  of  the  legislative  assem- 
bly, as  manifest  by  the  language  of  said  statute?  The  statute 
itself  prescribes  a  rule  relative  to  its  construction  which  will  aid 
in  answering  this  question.  That  rule  as  found  in  section  630 
of  the  Code  of  Civil  Procedure  declared  as  follows :  "  In  the 
construction  of  a  statute  or  instrument  the  office  of  the  judge  is 
simply  to  ascertain  and  declare  what  is  in  terms  or  in  substance 
contained  therein,  not  to  insert  what  has  been  omitted,  or  to 
omit  what  has  been  inserted ;  and  where  there  are  several  pro- 
visions or  particulars,  such  a  construction  is,  if  possible,  to  be 
adopted  as  will  give  effect  to  all."  Now,  there  is  no  diffionlty 
in  giving  effect  to  all  of  the  "provisions  and  particulars"  of 
the  statute  in  question.  In  expounding  the  intention  manifest 
in  a  statute  all  of  its  provisions  should  be  considered.  Refer- 
ring to  section  1992,  which  is  a  part  of  the  same  act,  we  find  it 
provides  that  the  reporter  "shall  publish  a  volume  of  such 
reports  as  often  as  there  is  sufficient  matter  to  form  a  volume 
of  not  less  than  six  hundred  pages."  A  volume  of  six  hundred 
pages  fills  the  requirement  of  the  statute  in  that  particular,  and 
is  undoubtedly  "a  full  volume,"  referred  to  in  the  second  pro- 
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vifto  of  section  1993.  The  payment  for  preparation^  printing, 
and  delivery  of  three  huudred  copies  of  a  volume  containing 
six  hundred  pages  is  limited  to  two  thousand  one  hundred 
dollars.  The  relator  asks  nothing  more  than  that  for  six  hun« 
dred  pages,  bound  in  said  volume.  No  doubt  the  provision  is 
wise,  for  without  the  requirement  fixing  the  minimum  quantitj 
of  matter  which  shall  constitute  a  volume  of  reports  the  State 
might,  in  the  course  of  publication,  be  found  paying  the  same 
rate  for  a  volume  containing  much  less  matter.  But  as  there 
may  be  a  greater  or  less  number  of  pages  bound  in  a  volume, 
the  legislative  assembly  provided  that  the  volumes  of  our  reports 
should  not  contain  'Mess  than  six  hundred  pages,''  and  also  pro- 
vided "that  the  same  shall  be  paid  for  at  the  rate  of  six  dollars 
for  each  volume  of  six  hundred  pages,  and  that  each  volume  of 
more  than  six  hundred  pages  shall  be  paid  for  at  the  same  rate 
for  the  number  of  pages  exceeding  six  hundred,"  and  that  the 
auditor  "shall  issue  to  said  reporter  a  warrant  for  the  amount 
to  be  found  due  as  above."  The  "  amount  to  be  found  due  sa 
provided  above,"  means  simply  six  dollars  for  the  volume  of 
six  hundred  pages,  with  payment  at  the  same  rate  for  any  addi- 
tional pages  bound  in  the  same  volume,  which  was  simply  a 
mathematical  calculation.  If  more  than  six  hundred  pages  are 
bound  in  volume  9,  and  thus  paid  for,  the  excess  will  not  have 
to  be  paid  for  in  volume  10,  nor  will  the  ^tate  have  to  pay  any 
sum  whatever  "to  cover  expenses  of  stationery  and  clerical 
work"  in  the  preparation  of  such  excess  over  six  hundred  pages. 
We  think,  without  doubt,  the  relator  is  entitled  to  the  further 
sum  of  one  hundred  and  fifty  dollars,  under  the  provisions  of 
the  statute  quoted.  To  hold  otherwise  would  deny  all  force 
and  effect  to  the  provision  for  the  payment  for  the  preparation, 
printing,  and  binding  of  the  matter  contained  in  the  volume  in 
excess  of  six  hundred  pages.  To  our  view,  every  provision  and 
particular  of  the  law  may  be  given  its  full  force  and  effect 
according  to  the  evident  intention  of  the  legislative  assembly. 
It  is  ordered  that  the  writ  of  mandate  issue  as  prayed  for  in  the 
relator's  petition. 

Blake,  C.  J.,  and  Db  WitT|  J.,  conoor. 
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STATE,  Respondent,  r.  KINGSLY,  Appellant. 

APPK4LABLB  OaDMR-^Motton  in  arrest  of  judgmefU,—Aii  order  denying  a  motioB 
in  arrest  of  Judgment  is  an  appealable  order  under  section  894  of  the  Criminal 
Practice  Act,  providing  that,  npon  appeal,  any  decision  of  the  court  or  inter- 
mediate order  may  be  reyiewed. 

CoHSTrrunoNAL  Ijaw— Prosecution  by  information,— A  conviction  in  a  court  of 
the  State  for  a  felony  committed  in  the  Territory  prior  to  the  adoption  of  the 
Oonstitntion  cannot  be  sustained  where  the  prosecution  was  by  information,  as 
provided  by  the  Constitution  and  the  Act  of  March  2, 1891,  relating  thereto,  as 
the  provision  of  the  federal  Constitution  guaranteeing  to  the  accused  the  right 
to  be  prosecuted  through  the  intervention  of  a  grand  Jury,  was,  at  the  time  of 
the  commission  of  the  offense,  the  supreme  law  of  the  laud,  and  the  substitution 
by  the  State  Constitution  of  prosecution  by  information  in  place  of  that  by  in- 
dictment, not  being  a  matter  affecting  the  procedure,  deprived  the  accused  of 
a  substantial  right,  and  gave  said  act  a  retrospective  operation.  (State  t.  M 
Jim,  9  Mont.  167,  cited.) 

Appeal  from  Third  Judicial  Didriet,  Deer  Lodge  Oounty. 
The  defendant  was  tried  before  Dubfee,  J. 
EdtDard  Schamikow,  for  Appellant, 

"Prosecution  by  information  is  in  derogation  of  the  common 
law,  and  a  departure  from  the  general  policy  of  the  law,  and 
for  that  reason  statutes  providing  for  it  which  are  in  opposition 
to  long  settled  policy  must  be  strictly  construed."  (10  Am.  & 
Eng.  Encycl.  of  Law,  p.  456;  State  v.  Boswell,  104  Ind.  545.) 

"  The  rule  for  the  construction  of  penal  statutes  is  that  they 
are  to  reach  no  further  than  their  words;  no  person  can  be 
made  subject  to  them  by  implication ;  and  all  doubts  concern- 
ing their  interpretation  are  to  preponderate  in  favor  of  the 
accused.*'  (Bishop  on  Statutory  Crimes,  §  104.)  The  right  of 
a  party  charged  with  a  crime  to  have  his  case  submitted  to  a 
grand  jury  for  its  action  and  determination,  was  as  sacred  under 
the  principles  of  common  law  as  was  the  right  of  trial  by  jury. 

The  finding  of  an  indictment  is  a  judicial  act,  differing  from 
filing  an  information  which  is  merely  a  ministerial  act.  The 
latter  is  but  the  mere  formulation  of  the  pleadings  in  a  case, 
while  the  former  is  a  quasi  judicial  investigation  that  has  been 
inviolate  as  a  legal  right  for  centuries.  {Ex  parte  StemeSy  32 
Cal.  247.)  A  legal  right  is  one  sanctioned  by  the  government ; 
it  is  a  claim  which  can  be  enforced  by  legal  means  against  the 
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persons  or  the  oomrounity  whose  duty  it  is  to  respect  it,  and  is 
therefore  a  substantial  right.  Legal  rights  are  derived  and 
have  origin  from  positive  law,  either  statute  or  common.  The 
Constitution  of  the  United  States  is  the  fundamental  law,  and 
the  supreme  law  of  the  land ;  and  the  judges  in  every  State  shall 
be  bound  thereby,  anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding.     (Art.  vi.  Const.  U.  S.) 

The  accused  was,  at  the  time  the  offense  alleged  was  committed, 
a  resident  of  the  Territory  of  Montana,  and  guaranteed  all  the 
rights  and  protections  dec^lared  in  the  Constitution  of  the  United 
States.  This  was  the  fundamental  law  from  which  the  rights  of 
the  people  of  the  Territory  were  derived,  and  which  they  re- 
tained as  to  all  acts  done  while  residents  of  the  Territory.  Nor 
could  a  single  right  be  taken  away  by  the  advent  of  statehood 
with  its  new  Constitution  and  laws  made  under  it.  An  act  that 
operates  retrospectively  as  to  any  offense  is  as  much  void  when 
enacted  by  the  people  in  their  primary  capacity  as  makers  of 
the  fundamental  law,  as  when  enacted  in  the  form  of  statutes 
through  the  delegated  power  of  their  legislatures,  (Cummings 
v.  Missouri,  4  Wall.  277;  Cooley's  Constitutional  Limitations 
[5th  ed.],  42.)  Nor  can  the  fact  that  the  Constitution  contain- 
ing such  a  provision  was  submitted  to  Congress,  and  the  State 
admitted  to  full  rights  in  the  Union  under  it,  make  such  pro- 
vision valid.     (Ounn  v.  Barry,  15  Wall.  610.) 

'*  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury,"  etc.  (Const.  U.  S.  Amend.  5.)  This  constitu- 
tional and  fundamental  right  is  of  the  highest  of  legal  rights 
guaranteed  to  all.  The  accused  was  entitled  to  this  United 
States  constitutional  guaranty  of  presentment  by  grand  jury  on 
November  1,  1889,  the  time  of  the  commission  of  the  alleged 
offense.  Having  the  right  at  that  time,  it  could  not  be  taken 
away.  The  right  to  be  presented  by  a  grand  jury  is  not  a  mere 
change  in  the  proceedings  of  a  court,  which  does  not  affect  the 
substantial  rights  of  the  accused,  and  to  which  he  cannot  object. 
It  is  a  constitutional  guaranty,  which  rests  upon  a  basis  more 
secure  than  acts  of  the  legislature  which  relate  to  mere  matters 
of  procedure.  {MoOaHy  v.  StaUj  Wash.  Nov.  18, 1890;  People 
V.  IMale,  57  Cal.  107.) 
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The  Constitution  of  the  State  of  Montana  by  act  of  Con- 
gress, as  well  as  by  its  own  terms,  did  not  become  operative 
until  November  8,  1889.  Article  Hi.,  section  8,  provides  for 
proceedings  by  information.  The  act  of  the  legislature  author- 
izing proceedings  by  information  was  passed  March  2,  1891. 
This  act  in  relation  to  offenses  which  previously  could  only  be 
prosecuted  by  indictment,  when  applied  to  any  offense  com- 
mitted before  its  adoption,  operates  retrospectively,  and  is  there- 
fore ex  post  facto  and  void  as  to  that  offense.  A  constitution 
should  operate  prospectively  only,  unless  the  words  employed 
show  a  clear  intention  that  it  should  have  a  retrospective  effect. 
(Cooley's  Constitutional  Limitations,  76;  Segwick's  Statutory 
and  Constitutional  Law  [2d  ed.],  166.)  There  is  nothing  in 
the  Constitution  of  Montaua  showing  that  it  was  to  act  retro- 
spectively, or  that  it  took  away  any  rights  guaranteed  to  the 
individual  before  the  admission  of  Montana  into  the  Union. 
On  the  contrary  (sec.  xz.  Schedule,  §  1),  recites  that  all  territorial 
laws  shall  be  the  laws  of  the  State,  etc. ;  and  (sec.  xx.  Schedule, 
§9)"all  .  .  .  .  defenseSy  claimSy  and  rights  of  indiyidimls  .... 
existing  at  the  time  the  State  shall  be  admitted  into  the  Union, 
shall  continue  and  be  respectively  executed,  proceeded  with,  de- 
termined, enforced,  and  protected  under  the  laws  of  the  State." 

A  law  dispensing  with  any  of  those  substantial  protections, 
with  which  the  existing  laws  surround  a  person  accused  of 
crime,  and  takes  away  any  material  right  of  the  accused  that 
existed  at  the  time  of  the  commission  of  the  imputed  offense,  is 
ex  post  facto.  {Kring  v.  Missouri,  107  U.  S.  221 ;  note,  45 
Am.  Rep.  541;  United  States  v.  HaU,  2  Wash.  C.  C.  366; 
Calder  v.  Bull,  3  Dall.  386;  iloore  v.  State,  14  Vroom,  203; 
39  Am.  Rep.  558;  Lindzey  v.  State,  65  Miss.  542;  7  Am.  St. 
Rep.  674;  Garvey  v.  People,  6  Colo.  559;  45  Am.  Rep.  531; 
HuriaJto  v.  California,  110  U.  S.  534;  In  re  Medley,  134  U.  S. 
160;  Marion  v.  SlaU,  20  Neb.  233;  57  Am.  Rep.  825.)  In 
People  v.  Campbell,  59  Cal.  243 ;  43  Am.  Rep.  257,  the  court 
seems  to  have  rendered  its  decision,  relying  principally  upon  the 
rale  that  ^'  there  is  no  such  thing  as  a  vested  right  in  any  par- 
ticular remedy.''  But  this  rule  is  subject  to  the  exception, 
where  the  remedy  is  part  of  the  right  itself.  (Cooley's  Con- 
stitutional Limitations  [5th  ed.],  444.) 
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Tlie  adoption  of  the  rule  that  the  change  of  remedies  or 
modes  of  priM^lure  cannot  be  ex  pod  facto  is  also  erroneous. 
(Sutherland's  Stat  Constr.  §  467,  p.  606.)  This  construction 
seems  to  have  arisen  in  following  the  case  often  cited  {Odder  v. 
Bullf  8upra)f  by  considering  the  four  classes  therein  defined^  to  the 
exclusion  of  any  other.  This  should  not  be,  as  the  court  in  that 
decision  a<lds:  '^  AH  these  and  similar  laws  are  manifestly  un- 
just and  oppressive/'  This  is  pointed  out  in  Kring  v.  -!/»- 
wuH,  8upi*a. 

"No  one  can  be  criminally  punished  in  this  country,  except 
according  to  a  law  prescribed  for  his  government  by  the  sover- 
eign authority  before  the  imputed  offense  was  committed,  and 
which  existed  as  a  law  at  the  thne"  {Hariung  v.  Feoj^e^  22 
N.  Y.  96.) 

"The  legislature  may  abolish  courts  and  create  new  ones,  and 
it  may  prescribe  altogether  different  modes  of  procedure  in  its 
discretion,  though  it  oan'Mi  latofuUyj  we  think,  in  so  doing,  di»- 
penee  with  any  of  those  substantial  protections  with  which  the 
existing  law  surrounds  the  person  accused  of  crime."  (Cooley's 
Constitutional  Limitations,  330;  Bishop's  Criminal  Procednre^ 
S  116;  StaU  v.  Ah  Jim,  9  Mont  167.) 

Henri  J.  Hasheif,  Attorney-General,  and  W.  8.  Shaw,  Coanty 
Attorney,  for  the  State,  Respondent 

The  order  denying  defendant's  motion  in  arrest  of  judgment 
is  not  appealable.  (§  394,  p.  476,  Comp.  Stats.;  People  v.  Marh- 
ham,  64  Cal.  163;  49  Am.  Eep.  700;  People  v.  Majors,  65  Cal. 
101;  52  Am.  Rep.  295.)  The  defendant  in  criminal  cases  can 
appeal  only  from  a  judgment  {United  States  v.  Smith,  2  Mont 
488;  Territory  v.  Rehberg,  6  Mont.  469.)  The  State  contends 
that  in  the  matter  of  prosecution  of  persons  charged  with  the 
commission  of  a  crime  by  information  or  indictment,  the  person 
charged  has  no  vested  right  in  the  mode  of  procedure.  {Sharp 
V.  Contra  Costa  Co.  34  Cal.  284;  People  v.  Mortimer,  46  Cal 
118;  People  v.  Campbell,  59  Cal.  244-247;  43  Am.  Rep.  257; 
Colder  v.  BiUl,  3  Dall.  386;  Cooley's  Constitutional  Limit- 
ations, p.  331;  Bishop  on  Statutory  Crimes,  p.  178;  Springfidd 
V.  Hampden  Commrs.  of  Highways,  6  Pick.  503;  Marion  v. 
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StaUy  20  Neb.  248;  67  Am.  Bep.  826;  1  Bishop's  Criminal 
Procedure,  §  115.) 

In  People  v.  Ihdale,  57  Cal.  107,  cited  by  the  appellant^ 
''the  real  and  only  question  was,  whether  an  information  pre^ 
sented  after  the  repeal  of  a  law,  which  required  that  a  persoa 
who  violated  it  should  be  proceeded  against  by  indictment,  can 
be  sustained  for  an  offense  committed  before  the  repeal."  la 
that  case  the  court  Jield,  that  a  general  provision  of  the  law 
which  declared  that  'Hhe  repeal  of  any  law  creating  odense 
does  not  constitute  a  bar  to  the  indictment  and  punishment  of 
an  act  already  committed  in  violation  of  the  law  so  repealed^ 
unless  the  intention  to  bar  snch  indictment  and  punishment  is 
expressly  declared  in  the  repealing  act,"  could  not  be  so  con« 
strued  that  ^'the  legislature  also  meant  that  the  rei)eal  of  any 
law  creating  a  criminal  oGTense  should  not  constitute  a  bar  to  a 
proceeding  by  information  against  a  person  who  had  violated 
such  law  before  it  was  repealed." 

The  defendant's  contention  in  his  brief  is  to  the  effect  that  the 
act  under  which  this  proceeding  is  had  will  operate  retrospect- 
ively, provided^  that  this  proceeding  by  information  in  such 
cases  is  upheld  by  this  court,  and  therefore  an  ex  post  facto  law. 
The  State  insists  that  this  law  merely  changes  the  mode  of  ])ro- 
cedure  in  criminal  actions,  and  is  not  within  the  category  of  ex 
pod  facto  law.  {People  v.  Mortimer ^  46  Cal.  118;  Calder  v. 
Bully  3  Dall.  386;  People  v.  Campbell,  59  Cal.  246;  43  Am. 
Rep.  257;  Marion  v.  SUite,  20  Neb.  250;  57  Am.  Rep.  825.) 
The  proce<^lure  in  a  cause,  whether  civil  or  criminal,  pertains  to 
the  remedy.  In  respect  of  past  transactions,  therefore,  the 
same  as  of  future  ones,  it  may  be  changed  from  time  to  time, 
at  the  legislative  pleasure.  {Lore  v.  StaJLey  4  Ala.  173;  Hale  v. 
Statey  15  Conn.  245;  People  v.  Phdps,  5  Wend.  19;  Peopk  v. 
Supervisois,  70  N.  Y.  237.) 

Blake,  C.  J. — The  appellant  was  convicted  of  the  crime 
of  grand  larceny  in  March,  1891,  and  judgment  was  entered 
upon  the  verdict  The  information  was  filed  March  23,  1891, 
by  the  county  attorney  of  the  county  of  Deer  Lodge,  and 
allegeil  that  the  offense  was  committed  Septeml)er  20, 1889.  A 
plea  of  not  guilty  was  entered,  and  it  ia  conceded  that  the  ver- 
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diet  was  supported  by  tbe  evidence.  The  appellant  moved  to 
arrest  the  judgment  upon  the  following  grounds:  That  the 
countj  attorney  had  no  authority  to  file  the  information;  that 
the  court  had  no  jurisdiction  to  try  the  alleged  ofiense  by  infor- 
mation; that  there  was  no  authority  for  the  proceeding  by 
information ;  and  that  the  information  did  not  state  facts  suf- 
ficient to  constitute  a  public  offense.  The  motion  was  overruled^ 
and  this  appeal  has  been  taken  from  the  action  of  tbe  court 
below  and  the  judgment. 

A  motion  in  arrest  of  judgment  in  a  criminal  action  ''may  be 
granted  by  the  court  for  either  of  the  following  causes :  Fird, 
that  the  grand  jury  who  found  the  indictment  had  no  l^;al 
authority  to  inquire  into  the  offense  charged,  by  reason  of  it 
not  being  within  the  jurisdiction  of  the  court;  second,  that  the 
facts  stated  do  not  constitute  a  public  offense."  (Corap.  Stats. 
div.  3,  §  357.)  The  act  "relating  to  informations  in  criminal 
cases,"  approved  March  2,  1891,  provides  that  all  laws  which 
are  applicable  to  prosecutions  upon  indictments,  and  "to  motions, 
demurrers,  amendments,  pleadings,  trials,  penalties,  and  punish- 
ments, the  passing  or  the  execution  of  any  sentence,  appeals, 
and  to  all  other  proceedings  in  cases  of  indictment,  whether  in 
the  court  of  original  or  appellate  jurisdiction,  shall,  in  the  same 
manner,  and  to  the  same  extent  and  effect,  as  near  as  may  be, 
apply  to  prosecutions  by  information,  and  to  all  proceedings 
therein,  the  same  as  if  prosecuted  by  indictment."  (§  4.)  The 
Criminal  Practice  Act  contains  this  section :  "A  defendant  who 
has  failed  to  demur  to  an  indictment  for  any  of  the  defects 
appearing  upon  its  face  shall  be  deemed  to  have  waived  the 
same,  except  the  defects  that  the  court  has  no  jurisdiction  over 
the  same,  or  that  the  indictment  does  not  state  facts  sufficient  to 
constitute  an  offense.  These  he  may  take  advantage  of  on  Ihe 
trial,  or  on  motion  to  arrest  judgment."  (§  217.)  It  is  further 
provided:  "An  appeal  to  the  Supreme  Court  may  be  taken  by 
the  defendant,  as  a  matter  of  right,  from  any  judgment  against 
him,  and,  upon  appeal,  any  decision  of  the  court  or  intermedi- 
ate order  made  in  the  progress  of  the  case  may  be  reviewed." 
(§  394.) 

The  contention  on  behalf  of  the  State  is  that  the  order  of  the 
court  in  denying  the  motion  in  arrest  of  the  judgment  is  not 
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appealable,  and  this  position  is  fortified  by  the  following  author- 
ities: People  V.  Marhham,  64  Cal.  157;  49  Am.  Rep.  200; 
People  V.  Majors,  65  Cal.  100;  52  Am.  Rep.  295;  People  v. 
Henry,  77  Cal.  445;  People  v.  (Mne,  83  Cal.  374.  There  is  a 
material  distinction  respecting  this  matter  between  the  statutes 
of  this  State  and  those  of  California,  which  destroys  the  weight 
of  these  cases.  In  Tennlory  v.  Duncan,  5  Mont.  478,  Chief 
Justice  Wade,  in  the  opinion,  said:  "There  was  a  motion  in 
arrest  of  judgment,  ....  which  was  overruled,  and  judgment 
entered  upon  the  verdict,  from  which  the  defendant  appeals  to 
this  court.  This  appeal  properly  brings  the  indictment  here  for 
review.  The  indictment  must  at  all  times  support  the  judg- 
ment, and  the  question  whether  it  does  or  not  may  be  raised  in 
this  court  for  the  first  time,"  This  is  a  sound  interpretation  of 
the  statutes  supra,  and  the  decision  of  the  court  upon  the  motion 
is  properly  before  us. 

Was  the  prosecution  of  the  appellant  by  information  in 
accordance  with  the  law?  The  oflFense  of  which  he  has  been 
convicted  was  committed  during  the  existence  of  the  Territory 
of  Montana.  This  political  organization  was  created  by  an  act 
of  Congress,  approved  May  26,  1864,  and  continued  until 
November  8,  1889,  when  the  government  of  the  State  was  es- 
tablished. The  sixth  section  of  its  Organic  Act  provided  "that 
the  legislative  power  of  the  Territory  shall  extend  to  all  right- 
ful subjects  of  legislation,  consistent  with  the  Constitution  of 
the  United  States  and  provisions  of  this  act."  The  fifth  article 
of  the  amendments  to  that  Constitution  declares  that  "  no  per- 
son shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury." 
Subject  to  this  limitation  the  legislative  assembly  possessed  and 
exercised  the  power  to  define  offenses  against  persons  and  prop- 
erty, and  regulate  the  trial  of  the  parties  who  might  be  accused 
of  unlawful  conduct;  but  any  statute  which  required  prosecu- 
tions for  a  capital  or  infamous  crime  to  be  made  by  informa- 
tions instead  of  indictments  would  have  been  without  validity. 
If,  therefore,  the  appellant  had  been  arrested  at  the  time  of  the 
commission  of  this  offense,  he  could  have  been  held  to  answer 
only  "on  a  presentment  or  indictment  of  a  grand  jury."  This 
was  then  "the  supreme  law  of  the  land." 
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How  was  this  right  of  the  appellant  affected  by  tne  govern- 
ment of  the  State  of  Montana?  The  following  provisions  of 
the  Constitution  should  be  weighed:  '^AU  criminal  actions  in 
the  District  Court  •  •  •  •  shall  be  prosecuted  by  information 
after  examination  and  commitment  by  a  magistrate^  or  after 
leave  granted  by  the  court,  or  shall  be  prosecuted  by  indict- 
ment without  such  examination  or  commitment,  or  without  such 
leave  of  the  court"  (Art.  iii.  §  8.)  "No  ex  pori  facto  law 
.  •  •  •  shall  be  passed  by  the  legislative  assembly/'  (Art.  iiL 
§  11.)  "No  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law."  (Art.  iii.  §  27.)  "  The  style 
of  all  process  shall  be,  'The  State  of  Montana,'  and  all  prose- 
cutions shall  be  conducted  in  the  name  and  by  the  authority  of 
the  same."  (Art.  viii.  §  27.)  "All  laws  enacted  by  the  legis- 
lative assembly  of  the  Territory  of  Montana,  and  in  force  at 
the  time  the  State  shall  be  admitted  into  the  Union,  and  not 
inconsistent  with  this  Constitution  or  the  Constitution  or  laws 
of  the  United  States  of  America,  shall  be  and  remain  in  full 
force  as  the  laws  of  the  State  until  altered  or  repealed,  or  until 
they  expire  by  their  own  limitation."  (Art.  xx.  Schedule,  §  1.) 
"No  crime  or  criminal  offense  committed  against  the  laws  of 
the  Territory  of  Montana  shall  abate,  or  be  in  any  wise  affected, 
by  reason  of  the  change  from  a  territorial  to  a  State  form  of 
government;  but  the  same  shall  be  deemed  and  taken  to  be  an 
offense  against  the  laws  of  the  State,  and  the  appropriate  courts 
of  the  State  shall  have  jurisdiction  over  and  to  hear  and  deter- 
mine the  same."  (Art.  xx.  §  3.)  "Parties  who,  at  the  time 
of  the  admission  of  the  State  into  the  Union,  may  be  confined 
under  lawful  commitments,  or  otherwise  lawfully  held  for 
alleged  violations  of  any  of  the  criminal  laws  of  the  Territory 
of  Montana,  shall  continue  to  be  so  confined  or  held  until  dis- 
charged therefrom  by  the  proper  courts  of  the  State."  (Art, 
xx.  §  8.)  "AH  writs,  processes,  prosecutions,  actions,  causes  of 
actions,  defenses,  claims,  and  rights  of  individuals,  associations, 
and  bodies  corporate,  existing  at  the  time  the  State  shall  be 
admitted  into  the  Union,  shall  continue  and  be  respectively 
executed,  proceeded  with,  determined,  enforced,  and  protected 
under  the  laws  of  the  State."   (Art.  xx.  §  9.)  • 

The  Constitution  of  the  United  States  and  the  Territory  of 
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Montana  guaranteed  by  appropriate  legislation  the  right  of 
the  appellant  to  be  prosecuted  for  the  offense  charged  against 
him  through  the  intervention  of  a  grand  jury.  The  State,  in 
pursuance  of  the  power  which  has  been  conferred  by  the  Consti- 
tution, has  authorized  by  the  act  supra  the  proceeding  by  infor- 
mation in  a  case  of  this  degree.  The  effect  of  similar  statutes^ 
was  determined  by  the  Supreme  Court  of  California  in  People 
V.  CampbeU,  59  Cal.  243 ;  43  Am.  Rep.  257.  It  appeared  that 
Campbell  committed  the  crime  of  manslaughter  in  August, 
1879,  when  the  Constitution  declared  that  "no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime  •  •  •  . 
unless  on  presentment  or  indictment  of  a  grand  jury."  The 
new  Constitution,  which  was  in  force  January  1,  1880,  pro- 
vided for  the  prosecution  of  offenses  by  information,  and  the 
legislature  passed,  April  9,  1880,  an  act  to  carry  the  same  into 
effect.  Chief  Justice  Morrison,  in  the  opinion,  said:  "The 
claim  on  behalf  of  the  defendant  is  that  neither  the  Constitu- 
tion nor  the  act  of  the  legislature  is  applicable  to  the  present 
case,  because,  as  has  already  been  remarked,  the  homicide  was 
committed  in  the  year  1879."  The  conclusion  of  the  court  is 
stated  in  the  following  sentences:  "On  principle  and  author- 
ity, we  think  there  can  be  no  objection  to  the  new  remedy  pre- 
scribed by  the  Constitution  and  the  act  of  the  legislature.  It 
was  as  competent  to  introduce  the  prosecution  by  information,., 
and  to  make  the  same  applicable  to  past  offenses,  as  it  was  to 
establish  a  new  forum  in  which  prosecutions  for  past  offenses^ 
should  take  place.  ....  We  are  therefore  of  opinion  that  the 
case  is  one  in  which  an  information  was  a  proper  mode  of  prose- 
cution." Three  justices,  Myrick,  Ross,  and  McKee,  concurred, 
and  three  justices,  Sharpstein,  McKinstry,  and  Thornton,  dis- 
sented. This  is  the  leading  case  upon  the  important  question 
to  be  decided  in  this  appeal,  and  the  reasons  must  be  critically 
compared  and  analyzed.  The  main  proposition  of  the  majority 
of  the  court  is  that  prosecutions  by  indictment  or  information 
relate  wholly  to  the  mode  of  procedure,  which  is  a  creature  of 
the  legislative  will.  We  will  repeat  some  of  the  citations: 
Chief  Justice  Parker,  in  Springfield  v.  Oommisaioiiers,  6  Pick. 
508,  said:  "But  there  is  no  such  thing  as  a  vested  right  to  a 
particular  remedy.  The  legislature  may  always  alter  the  form 
Vol.  X.— 85. 
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of  administering  right  and  justice,  and  may  transfer  jariadiction 
from  one  tribunal  to  another.''  Mr.  Bishop,  in  his  work  on 
Statutory  Crimes,  says:  "There  is  no  vested  right  in  any  par- 
ticular remedy."  (2d  ed.  §  178.)  The  court,  in  Peopk  v. 
Mortimer^  46  Cal.  118,  said:  "But  laws  changing  the  mere 
forms  of  procedure  in  a  criminal  action  are  not  within  this  cate- 
gory;" and  it  was  held  that  a  statute  which  modified  the  rule, 
and  prescribed  the  order  in  which  counsel  for  the  State  should 
address  the  jury,  was  applicable  to  offenses  which  were  per- 
petrated before  the  Penal  Code  took  effect.  The  following 
language  of  Judge  Cooley  in  his  work  on  Constitutional  Limit- 
ations is  also  relied  on  in  People  v.  OampbeH^  supra:  "But,  so 
far  as  mere  modes  of  procedure  are  concerned,  a  party  has  no 
more  right  in  a  criminal  action  than  in  a  civil  action  to  insist 
that  his  case  shall  be  disposed  of  under  the  law  in  force  when 
the  act  to  be  investigated  is  charged  to  have  taken  place. 
Bemedies  must  always  be  under  the  control  of  the  legislature, 
and  it  would  create  endless  confusion  in  legal  proceedings  if 
every  case  was  to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the  courts,  in  existence 
when  its  facts  arose.  The  legislature  may  abolish  courts,  and 
create  new  ones,  and  it  may  prescribe  altogether  different  modes 
of  procedure,  in  its  discretion,  though  it  cannot  lawfully,  we 
think,  in  so  doing,  dispense  with  any  of  those  substantial  pro- 
tections with  which  the  existing  law  surrounds  the  person 
accused  of  crime.  Statutes  giving  the  government  additional 
challenges,  and  others  which  authorized  the  amendment  of 
indictments,  have  been  sustained  and  applied  to  past  trans- 
actions, as  doubtless  would  be  any  similar  statute  calculated 
merely  to  improve  the  remedy,  and  its  ot)eration  working  no 
injustice  to  the  defendant,  and  depriving  him  of  no  substantial 
right"  (5th  ed.  p.  329,  and  notes.)  None  of  the  precetleuts 
which  support  the  text  of  this  learned  author  is  on  all  fours 
with  the  case  at  bar,  and  we  do  not  question  them,  or  the  doc- 
trine which  is  applied  to  the  facts  in  People  v.  MorUmer^  suprcu 
But  the  minority  of  the  court  in  People  v.  OampbeU,  supra, 
maintains,  in  the  dissenting  opinion  of  Mr.  Justice  Sharpstein, 
that  the  provisions  of  the  old  Constitution  respecting  tlie  pre- 
sentment or  indictment  of  a  grand  jury  "was  one  of  the  sub- 
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stantial  protections  with  which  that  instrament  surrounded 
persons  accused  of  crime;''  and  that  "a  presentment  or  in- 
dictment of  a  grand  jury  was  not  a  mere  mode  of  procedure 
which  the  legislature  might  in  its  discretion  dispense  with  or 
cliange/'  No  cases  are  cited  to  uphold  these  views.  It  should 
be  observed  that  after  the  publication  of  the  report  of  the  case 
of  People  V.  Campbell,  supra,  the  Supreme  Court  of  the  United 
States  investigated  kindred  subjects,  and  we  enjoy  the  great 
benefits  of  its  profound  and  exhaustive  discussions  in  Kring 
V.  MiMouri,  107  U.  S.  221;  Hopt  v.  Utah,  110  U.  S.  574; 
Hartado  v.  People,  110  U.  S.  516;  In  re  Medley,  134  U.  S. 
160;  Holden  v.  Minnesotay  137  U.  S.  483;  and  Cook  v.  Uiiiied 
States,  138  U.  S.  157. 

The  investigation  by  a  grand  jury  of  a  capital  or  infamous 
crime  of  wliich  a  party  may  be  accused  has  been  regarded  for 
centuries  as  a  bulwark  of  personal  liberty.  It  has  been  treated 
in  many  volumes  as  a  vital  substance,  and  the  history  of 
the  foregoing  amendment  to  the  federal  Constitution  deserves 
thoughtful  consideration.  Judge  Story,  in  his  work  on  the 
Constitution,  says:  "But  although  this  provision  of  a  trial  by 
jury  in  criminal  cases  is  thus  constitutionally  preserved  to  all 
citizens,  the  jealousies  and  alarms  of  the  opponents  of  the  Con- 
stitution were  not  quieted.  They  insisted  that  a  bill  of  rights 
was  indispensable  upon  other  subjects,  and  that  upon  this  further 
auxiliary  rights  ought  to  have  been  secured.  These  objections 
found  their  way  into  the  State  conventions,  and  were  urged 
with  great  zeal  against  the  Constitution.  They  did  not,  how- 
ever, prevent  the  adoption  of  that  instrument;  but  they  pro- 
duced such  a  strong  effect  upon  the  public  mind  that  Congress, 
immediately  after  their  first  meeting,  proposed  certain  amend- 
ments embracing  all  the  suggestions  which  appeared  of  most 
force;  and  these  amendments  were  ratified  by  the  several  States, 
and  are  now  become  a  part  of  the  Constitution."  (§  1782.) 
The  eminent  author  reviews  the  duties  of  this  body,  and  con- 
eludes:  "From  this  summary  statement  it  is  obvious  that  the 
grand  jury  perform  most  important  public  functions,  and  are  a 
great  security  to  the  citizens  against  vindictive  prosecutions, 
either  by  the  government,  or  by  political  partisans,  or  by  private 
enemies."    (§1785.) 
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Chancellor  Kent,  in  his  Commentaries,  says:  "The  right  of 
personal  security  is  guarded  by  provisions  which  have  been 
transcribed  into  the  constitutions  in  this  country  from  Magna 
Charta^  and  other  fundamental  acts  of  the  British  parliament^ 
and  it  is  enforce<l  by  additional  and  more  precise  injunctions.'' 
(Vol.  2  [12lh  e^l.],  p.  11.)  This  amendment  to  the  Constitu- 
tion is  then  mentioned. 

Cliief  Justice  Shaw,  in  Commonw.  v.  Holley,  3  Gray,  459, 
said:  **Tlie  object  of  the  declaration  of  rights  was  to  secure 
substantial  privileges  and  benefits  to  parties  criminally  charged, 
not  to  require  particular  forms,  except  where  they  are  neces- 
sary to  tlie  purposes  of  justice  and  fair  dealing  towards  persons 

accuse<1,  so  as  to  insure  a  full  and  fair  trial The  great 

principle  asserted  by  the  declaration  of  rights  is  that  no  man 
shall  be  jiut  to  answer  a  criminal  charge  until  the  criminat- 
ing evidence  has  been  laid  before  a  grand  jury,  and  they  have 
found  probable  cause,  at  least,  to  believe  the  facts  true  on 
which  the  criminality  depends.^'  These  a.^^sertions  concern- 
ing the  ancient  institution  of  the  grand  jury,  which  can  be 
reiterated,  show  that  this  has  always  been  one  of  the  grand 
rights  of  freemen.  The  formalities  which  are  its  incidents  can 
be  amended,  but  the  fundamental  privilege  which  has  been 
declared  and  proteoted  by  the  articles  of  the  Constitution  cannot 
be  disregarded.  In  State  v.  Ah  J/m,  9  Mont.  167,  this  court 
held  that  a  party  could  be  prosecuted  by  an  indictment  which 
had  been  found  by  a  grand  jury  of  seven  persons,  although  the 
alleged  offense  was  committed  within  the  Territory  of  Montana, 
when  the  statute  fixed  a  higher  number,  and  that  the  substantial 
rights  of  the  accused  were  not  thereby  impaired,  and  that  this 
ruling,  in  its  consequences,  was  not  ex  pout  facto.  The  majority 
of  the  court  in  People  v.  CktmpbeU^  supra,  have  in  our  judgment 
misapplied  the  authorities  on  which  they  relie<l,  and  arrived  at 
an  erroneous  decision  in  holding  the  matter  one  of  mere  pro- 
cedure. The  prosecnition  of  the  appellant  by  an  information 
gives  to  the  act,  supray  of  the  State  a  retrospective  o])eration. 

The  Su|>reme  Court  of  Wasiiington,  in  McOarfy  v.  J^ie^  1 
Wash.  St,  377,  decided  under  the  same  conditions  in  acoonlanoe 
with  our  deductions,  but,  upon  a  ])etition  for  a  rehearing,  the 
following  opinion  was  delivered  by  Mr.  Justioe  Dunbar;  '^The 
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petition  for  rehearing  in  this  case  is  not  allowed ;  but  the  court 
desires  to  say  that  in  view  of  the  public  importance  of  some  of 
the  questions  raised,  and  in  view  of  the  fact  that  the  case  was 
submitted  without  oral  argument  on  the  })art  of  the  State,  in 
cases  arising  hereafter,  it  will  not  be  bound  by  the  opinion 
rendered  in  this  case  on  the  constitutional  questions  involved.'' 
We  confess  that  the  reasons  given  in  the  opinion  for  its  action 
are  peculiar  and  unsatisfactory,  but  the  case  cannot  be  cited  as 
an  authority. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be 
reversed,  and  that  the  cause  be  remanded,  with  directions  to 
grant  the  motion  in  arrest  of  the  judgment. 

Habwood^  J.,  and  De  Witt,  J.,  concur. 
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STATE,  Respondent,  r.  THOMPSON,  Appellant.       »s»2s*i 

OBnnirAL  Ijkir'^TndictmerU— Averment  of  time, -^ An  indiotmeDt  for  rape,  which  — ' 

charges  the  commission  of  the  offense  "on  or  about"  a  certain  day,  solBciently 
states  the  time  under  sections  166  and  171  of  the  Criminal  Practice  Act,  provid- 
ing, in  substance,  that  the  precise  time  of  the  commission  of  an  oflense  need  not 
be  stated  in  the  Indictment,  except  where  it  is  an  indispensable  ingredient  of 
the  offense,  and  that  no  indictment  sliall  be  quashed  or  set  aside  for  any  sur- 
plusage or  repugnant  allegation,  where  there  is  sufficient  matter  alleged  to  indi- 
cate the  crime  and  person  charged,  nor  for  any  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of  the  defendant,  upon 
the  merits. 

Bake—  Idem  gonanf.—lt  is  not  error  for  the  court  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  the  name  as  fonnd  in  the  indictment  is  idem  sonant  with  the 
name  proved  on  the  trial,  where  the  names  in  qoestiou  are  not  necessarily  pro> 
nouiiced  alike. 

Same— Former  jeopardt/, — The  plea  of  former  jeopardy  cannot  be  maintained  to 
a  second  trial  which  a  defendant  has  obtained  upon  his  own  motion.  {l\in'iU)ry 
T.  Hart,  7  Mont.  489,  cited.) 

Appeal  from  Fifth  Judicial  Diairict^  Jej^eraon  Comdy. 

Tlie  defendant  was  tried  before  Galbraith,  J. 

Statement  of  the  case,  prepared  by  the  judge  delivering  the 
opinion. 

This  is  an  appeal  by  the  defendant  from  a  judgment  on  con- 
viction for  the  crime  of  rape.  Three  points  are  relied  upon  by 
the  appellant,  which  may  be  stated  as  follows: — 
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1st.  The  indictnient,  Id  charging  the  time  of  the  commission 
of  the  offense,  uses  this  language,  "on  or  about  the  twelfth  day 
of  April,  A.  D.  1889."  The  Criminal  Practice  Act  of  this 
State  declares :  "See.  166.  The  precise  time  of  the  commission 
of  an  offense  need  not  be  stated  in  the  indictment,  but  it  is  suf- 
ficient if  it  is  shown  to  have  been  before  the  finding  of  the 
indictment  and  within  the  Statute  of  Limitations,  except  where 
time  is  an  indispensable  ingredient  of  the  offense." 

The  appellant  contends  that,  notwithstanding  this  statute, 
the  allegation,  "on  or  about,"  is  insufficient,  and  renders  the 
indictment  fatally  defective. 

2d.  That  there  is  a  fatal  variance  between  the  name^  of  the 
person  upon  whom  the  offense  is  charged  to  have  been  com- 
mitted as  set  out  in  the  indictment  aud  the  proof  on  the  trial 
of  the  cause.  The  name  of  the  injured  person  is  written  in  the 
indictment,  "Ellen  Souderland."  What  appeared  as  to  her 
name,  on  the  trial,  is  as  follows:  She  testified  :  "My  name  is 
Ellen  Soderland."  The  reporter  adds,  "given  as  she  spelled 
it."  There  is  nothing  here  in  the  record  to  indicate  which  of 
the  English  sounds  of  the  letter  "o"  was  used,  or  whether  the 
sound  was  a  Swedish  one,  to  which  race  the  witness  belonged. 
Again,  in  the  evidence  she  speaks  of  her  name  as  "Soderlaud,*' 
and  mentions  her  brother  and  sister  as  "Soderlund."  That  is 
to  say,  so  the  name  is  written  in  the  record,  but  with  no  infor- 
mation as  to  the  sounds  of  the  letters. 

Again,  the  record  states  that  the  father  of  the  girl,  "  C.  W. 
Souderland,"  as  the  reporter  writes  it,  testified  as  follows: — 

"Question.     What  is  your  name?    Spell  it 

"Answer.  C.  W.  Saderlund.  In  English  I  spell  it  Sonder- 
lund. 

"Q.     How  do  you  spell  your  name  in  English? 

"  A.     Sonderlund ;  and  pronounced  the  same. 

"Q.    How  do  you  pronounce  it  in  your  own  language? 

"A.    Soederland. 

"Q.  I  will  ask  you  this  question:  If  the  diphthong  ''o'* 
is  not  a  combination  of  the  vowels  "oe,"  is  it  "o,"  with  two 
dots  over  it? 

"  A.    I  can't  say  about  that. 

*^  Q.    Would  it  be  correct  to  spell  your  name  in  Swedish 
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this  way  (handing  witness  paper  on  which  the  name  is  spelled 
'SoederlandO? 

"A.     Yes,  sir. 

"Q.     Is  that  the  way  you  spell  it  in  Swede? 

«A.     No,  sir.'' 

The  court  then  adds  in  the  bill  of  exceptions :  "The  differ- 
ence in  sound  between  the  name  used  in  the  indictment  and 
that  given  upon  repeated  pronunciations  by  the  witnesses  on  the 
trial,  warranted  the  court  in  submitting  the  question  of  idem 
aonana  to  the  jury.  Both  witnesses  were  Swedes^  and  spoke 
with  marked  accents." 

Again,  a  doctor  who  testified  called  her  "Soderlund." 

The  defendant  moved  for  his  discharge  upon  the  ground  of  a 
variance  between  the  indictment  and  the  proof,  as  to  the  name 
of  the  injured  person.  The  court  refused  to  discharge  the  de- 
fendant, but  submitted  to  the  jury  the  question  whether  the 
name  as  found  in  the  indictment  was  idem  sonans  with  that 
described  in  the  proof.     The  following  was  the  instruction:  — 

"The  name  of  the  prosecutrix  is  a  material  averment  of  the 
indictment  in  this  case,  and  the  court  instructs  you  that  idem 
sonans  means  of  the  same  sound.  If  the  difference  (if  you  find 
from  the  evidence  that  there  is  any  difference  at  all)  in  sound 
of  the  name  of  the  prosecuting  witness  as  laid  in  the  indict- 
ment and  as  proved  is  so  slight  that  the  ear  cannot  readily  de- 
tect the  difference,  if  any  there  is,  in  the  pronunciation  of  the 
two  names,  the  name  as  charged  in  the  indictment  and  the 
name  as  proved  by  the  evidence,  then  the  names  are  said  to  be 
idem  8(man8,  But  if  you  find  from  the  evidence  that  the  name 
as  charged  in  the  indictment,  when  pronounced  in  the  English 
language,  differs  materially  in  sound  from  the  name  of  the 
prosecuting  witness  as  proven  on  the  trial,  according  to  the 
English  pronunciation,  then  the  two  are  not  idem  sonans,  and 
this  is  a  fatal  variance,  and  the  defendant  must  be  acquitted. 
Whether  there  is  such  a  material  difference  or  not  is  a  question 
for  you  to  determine  from  all  the  evidence  in  the  case." 

The  appellant  insists  that  the  names,  by  the  ordinary  rules 
of  English  spelling,  are  so  dissimilar  that  the  court  should 
have  pronounced  them  not  to  be  idem  sonans,  and  it  was  error 
to  submit  the  question  to  the  jury. 
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3d.  In  addition  to  his  plea  of  not  guilty,  the  defendant 
pleaded  former  conviction.  The  court  instructed  the  jury  that 
by  the  laws  of  the  State  and  under  the  records  in  evidence  there 
had  been  no  jeopardy  which  entitled  the  defendant  to  an  ac- 
quittal under  this  plea,  and  that  on  the  issue  of  former  convic- 
tion the  jury  should  find  for  the  State. 

The  facts  upon  which  defendant  based  his  plea  were  shown 
upon  the  trial  to  be,  that  a  former  trial  was  had  February  21, 
1890,  on  which  defendant  was  found  guilty,  and  sentenced  to 
confinement  for  seventeen  years  in  the  penitentiary.  On  April 
15,  1890,  defendant  himself  moved  for  a  new  trial,  which 
motion  was  granted  by  the  court.  May  6,  1890.  The  new  trial 
80  applied  for  and  granted  was  had  January  6,  1891,  and  from 
the  judgment  upon  conviction  on  that  trial  the  defendant  is  now 
appealing  to  this  court. 

Appellant  refers  us  to  section  18,  article  iii.  of  the  Constitu- 
tion :  '^  No  person  shall  be  compelled  to  testify  against  himself, 
in  a  criminal  proceeding,  nor  shall  any  person  be  twice  put  in 
jeopardy  for  the  same  offense.'* 

In  the  Criminal  Practice  Act  we  find  the  following:  Chapter 
13  defines  a  new  trial,  and  the  grounds  upon  which  it  shall  be 
granted,  and  the  procedure  by  which  it  may  be  obtained,  and 
section  353  says:  "The  granting  of  a  new  trial  places  the 
parties  in  the  same  position  as  if  no  trial  had  been  had.  The 
former  verdict  cannot  be  used  or  referred  to,  either  in  the  evi- 
dence or  the  argument.'' 

Appellant  contends  that  the  statute  cited  attempts  to  make 
nugatory  the  constitutional  provision  quoted  above,  and  that 
the  statute,  in  attempting  to  abridge  the  constitutional  right,  is 
unconstitutional  and  void ;  that  is  to  say,  that  under  the  Con- 
stitution, a  defendant  once  convicted,  and  obtaining  a  new  trial, 
upon  his  own  application,  as  in  the  case  at  bar,  can  plead  the 
former  conviction  in  bar,  section  353,  Criminal  Practice  Act,  to 
the  contrary  notwithstanding. 

Word  &  Smiilif  for  Appellant. 

In  every  indictment,  either  at  the  common  law  or  under  our 
statute,  it  is  absolutely  necessary  to  allege:  First,  the  name  of 
the  party  indicted;  second,  the  venue;  tldrd,  some  time  certain 
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within  the  period  of  the  limitations^  and  before  the  finding  of 
the  indictment;  fourth,  a  concise,  plain  statement  of  the  iscis 
constituting  the  offense. 

It  never  was  necessary  to  aver  in  the  indictment  the  exact 
day  upon  which  the  offense  was  committed,  except  in  those  of- 
fenses in  which  time  was  of  the  essence  of  the  crime;  such  as 
perjury,  false  swearing,  etc.  In  every  other  class  of  crime  the 
pleader  could  allege  any  day  certain  before  the  finding  of  the 
indictment,  and  within  the  period  of  the  Statute  of  Limitations;! 
and  on  tlie  trial,  the  pleader  was  not  held  to  prove  the  crime 
on  the  exact  date  alleged  in  the  indictment,  but  could  prove 
any  other  day  within  the  period  of  the  Statute  of  Limitations. 
But  it  never  was  proper  at  common  law  to  leave  the  allegations, 
as  to  time,  uncertain  or  indefinite;  but  a  day  and  year  certain 
were  always  alleged,  and  all  the  courts  and  law-writers  so  decide. 
Our  statute,  section  166,  Criminal  Practice  Act,  page  435  of  the 
Compiled  Laws,  says:  "The  precise  time  of  the  commission  of 
an  offense  need  not  be  stated  in  the  indictment,  but  is  sufficient 
if  it  is  shown  to  have  been  before  the  finding  of  the  indictment 
and  within  the  Statute  of  Limitations,  except  where  time  is  an 
indispensable  ingredient  of  the  offense.'*  This  is  simply  a  crys- 
tallization of  the  common  law,  and  a  day  certain  should  have 
been  alleged,  instead  of  the  allegation,  "on  or  about  the  twelfth 
day  of  April,  A.  D.  1889,"  as  used  in  the  indictment.  (See 
Archbold's  Criminal  Pleading,  p.  275;  Wharton's  Criminal 
Law,  §  261;  United  States  v.  Winalow,  3  Sawy.  337;  Boberts 
V.  Stale,  19  Ala.  526;  It-vin  v.  State,  13  Mo.  306;  People  v. 
Lafuerde,  6  Cal.  202,  203;  State  v.  Hanson,  39  Me.  337;  State 
v.  Beatm,  79  Me.  314;  Liieaa  v.  State,  27  Tex.  Ai)p.  322; 
Ckandler  v.  State,  Florida,  Nov.  20,  1889,  6  South.  Eep.  768; 
Arda  v.  State,  28  Tex.  App.  198;  United  States  v.  Long,  in 
the  9th  Cir.  Ct.  before  Judge  Knowles,  which  has  not  yet  been 
reported.) 

The  next  important  question  in  this  case  is  the  fatal  variance 
between  the  name  of  the  person  upon  whom  the  appellant  is 
charged  to  have  committed  the  offense,  as  alleged  in  the  indict- 
ment, and  the  proof  on  the  trial  of  the  cause.  In  the  indict- 
ment the  name  of  the  person  upon  whom  the  assault  was  made 
ifl  Ellen  Souderland,  while  the  evidence  shows  conclusively  that 
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the  true  name  of  the  person  assaulted  is  "Ellen  Sonderlund." 
The  motion  to  discharge  the  appellant,  on  the  ground  of  a  &tal 
variance  between  the  indictment  and  the  proof,  should  have  been 
sustained.  The  doctrine  of  idem  sonana  is  too  well  established 
in  all  English  and  American  law  and  jurisprudence  to  be  disre- 
garded. If  the  name,  as  laid  in  the  indictment,  and  the  name^ 
proven  on  the  trial,  were  of  the  same  sound,  then  there  is  not  a 
fiital  variance,  although  the  two  names  may  have  been  spelled 
slightly  different.  But  there  is  in  this  case  the  greatest  differ- 
ence. Between  the  two  names,  "  Souderlaud '^  and  "Sonder- 
lund/'  there  is  no  similarity  in  sound.  {Donnd  v.  United 
States,  1  Morris,  141;  39  Am.  Dec.  457;  Parchman  v.  Safe, 
2  Tex.  App.  228;  28  Am.  Rep.  435,  and  notes;  Sdiooler  v. 
Ashersty  1  Litt.  216;  13  Am.  Dec.  232;  BamcB  v.  People,  18 
111.  52;  65  Am.  Dec.  699;  Wharton's  Criminal  Evidence, 
§  94;  3  Greenleaf  on  Evidence,  §  22 ;  Rex  v.  Tannett,  Russ.  & 
R.  C.  C.  361;  Rex  v.  Sliakespeare,  10  East,  83;  Ward  v.  Stale, 
28  Ala.  53;  Bingham  v.  Dickie,  6  Taunt.  514;  Cdmmonto.  v. 
Gillespie,  7  Serg.  &  R.  469;  10  Am.  Dec.  475;  Swaila  v*  StaU, 
7  Blackf.  324.) 

As  soon  as  the  evidence  for  the  State  disclosed  the  true 
name  of  the  prosecutrix,  counsel  for  the  appellant  moved  the 
court  to  discharge  the  prisoner  on  the  ground  of  a  fatal  vari- 
ance between  the  proof  and  the  indictment.  This  was  at  the 
earliest  opportunity  counsel  had  or  could  raise  that  question. 
It  was  in  effect  a  demurrer  to  the  sufficiency  of  the  proof  for 
the  State,  and  the  question  of  ufem  sonans  was  a  question  for 
the  court  and  not  for  the  jury.  (See  State  v.  Havely,  21  Mo. 
498;  1  Thompson  on  Trials,  §  1028;  2  Thompson  on  Trials, 
§  2267.) 

We  submit  that  the  plea  of  "  former  conviction,*'  entered  by 
the  appellant's  counsel,  was  sustained  by  the  proof.  Section 
18,  page  8  of  the  Constitution,  declares  that  no  person  shall  be 
twice  put  in  jeopardy  for  the  same  offense.  This  is  no  mere 
idle  and  useless  declaration,  but  it  is  the  very  highest  authority, 
incorporating  into  our  organic  law  the  same  principle  that  has 
been  established  for  centuries  by  all  the  writers  of  the  oommon 
law,  and  sanctioned  by  all  courts  before  whom  the  question 
came.    But  the  l^islature  of  Montana,  by  section  341,  page 
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466,  and  section  353,  page  468  of  the  Criminal  Practice  Act  of 
Montana,  have  attempteti  to  define  the  effect  of  a  reversal  of  a 
criminal  case  by  the  Supreme  Court,  or  the  granting  of  a  motion 
for  a  new  trial  bj  the  District  Court.  Section  353  declares  that 
the  granting  of  a  new  trial  places  the  parties  in  the  same  posi- 
tion as  if  no  trial  had  been  had,  and  further  declares  that  the 
former  verdict  shall  not  be  referred  to  in  the  evidence  or  on  tiie 
argument  of  the  case.  In  other  words,  the  statute  attempts  to 
make  nugatory  the  constitutional  principle  "that  no  person 
shall  be  twice  put  in  jeopanly  for  the  same  offense.*^  Under 
the  section  of  the  statute  referred  to,  it  matters  not  how  flagrant 
has  been  the  violation  of  the  constitutional  rights,  the  accused 
is  not  permitted  to  invoke  his  constitutional  privileges  in  his 
defense. 

Any  statute  which  attempts  to  abridge  constitutional  rights 
is  unconstitutional  and  void ;  and  therefore  the  charge  of  the 
court  referred  to  was  an  error.  We  make  this  distinction: 
Where  there  has  l)een  an  error  committed  on  the  trial  of  a  case 
by  the  jury,  or  by  any  power  or  thing  which  the  court  could 
not  control,  as  sickness,  death,  or  other  accidents  in  the  trial. 
Upon  reversal  of  the  case  for  these  or  any  other  errors,  over 
which  the  trial  court  had  not  full  control,  former  conviction 
cannot  be  plead  as  a  bar  to  a  second  trial ;  but  where  the  trial 
court  had  complete  control  over  the  error  or  judgment  in  the 
case,  and  having  such  control,  pronounced  an  erroneous  judg- 
ment in  the  case,  against  which  the  defendant  protested  at  the 
time.  On  a  second  trial  the  former  conviction  can  be  success- 
fully interposed  as  a  bar.  In  the  present  case  the  a|)pellant,  in 
violation  of  all  constitutional  rights,  was  convicted  and  sen- 
tenced for  seventeen  years  to  the  State  prison ;  and  this  without 
having  an  opportunity  to  put  in  his  defense.  The  jury  in  the 
case  on  the  first  trial  were  discharged  over  his  protest;  and  with 
all  these  flagrant  violations  of  his  rights,  under  our  statutes  he 
must  suffer  an  unjust  imprisonment  for  seventeen  years,  or 
make  an  application  for  a  new  trial,  because  our  laws  make  no 
provision  for  a  new  trial,  except  upon  the  application  or  motion 
of  the  accused ;  and  yet  it  declares  that  if  he  does  apply  for  and 
secure  a  new  trial,  he  shall  not  be  allowed  to  plead  the  former 
conviction  as  a  bar^  however  much  his  constitutional  rights  may 
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have  been  invaded.  This  is  a  clear  violation  of  the  spirit  of  the 
Constitution  itself.  (1  Bishop  oo  Criminal  Law,  §  671;  Nolan 
V.  Slate,  55  Ga.  521;  21  Am.  Rep.  281;  StaU  v.  MeKee,  1  Bail. 
651;  21  Am.  Dec.  500;  (7 Brian  v.  Oommonw.  9  Bash,  333; 
15  Am.  Rep.  715;  Peoj^  v.  Hanckder,  48  Cal.  331;  Hina  v. 
Stale,  24  Ohio  St.  134;  Shepherd  v.  People,  25  N.  Y.  406;  1 
Wharton's  Criminal  Law,  §  575,  et  sec^.;  BuJtler  v.  MeMUlen, 
13  Kan.  391.) 

Henri  J.  Haskell,  Attorney-Greneral,  and  H  J.  Burleigh, 
County  Attorney,  for  the  State,  Respondent 

The  terra  "on  or  about*'  does  not  vitiate  the  indictment. 
{State  V.  Harp,  31  Kan.  498;  State  v.  Bamett,  3  Kan.  250;  87 
Am.  Deo.  471;  Slate  v.  Taller,  34  Conn.  294-297;  PeojJe  v. 
Littlefield,  5  Cal.  355;  People  v.  Kdly,  6  Cal.  210;  Farrea  v. 
Slate,  45  Ind.  371 ;  Hampton  v.  State,  8  Ind.  336;  SlaU  v.  JO- 
Hot,  34  Tex.  148 ;  Ookel^  v.  SlaU,  4  Iowa,  479 ;  Rawson  v.  Slate, 
19  Conn.  295.)  Idem  eonans  is  a  question  of  fact,  and  the  court 
did  not  err  in  submitting  this  question  to  the  jury.  (Rapalje's 
Criminal  Procedure,  p.  110,  §  83;  Wharton's  Criminal  Plead- 
ing and  Practice,  pp.  86,  87,  §  119;  Wharton's  Criminal  Evi- 
dence, pp.  89,  90,  §  96;  Underwood  v.  Stale,  72  Ala.  220; 
Ward  V.  Stale,  28  Ala.  53 ;  Oommonw.  v.  Donowin,  99  Mass. 
425;  96  Am.  Dec.  765;  Oioen  v.  State,  52  Ind.  347;  21  Am. 
Rep.  179;  Commonw  v.  Warren,  143  Mass.  568;  Stale  v. 
Malia,  79  Me.  540.)  And  further,  all  of  the  evidence  goes  to 
show  that  the  girl  was  commonly  known  in  the  community  of 
her  residence  as  and  by  the  name  of  Ellen  Souderland,  and  that 
being  the  case,  that  is  sufficient,  although  the  name  stated  in 
the  indictment  was  diSerent  from  her  true  name.  (See  Stale  v. 
Bxmdy,  64  Me.  507;  McBeth  v.  Slate,  50  Miss.  81;  Jones  v. 
Stale,  65  Ga.  147;   Wilson  v.  Stale,  69  Ga.  224.) 

There  was  no  former  jeopardy  in  this  case,  for  the  reason 
that  the  defendant  upon  his  own  motion  obtained  a  new  trial, 
and  by  such  motion  waived  his  constitutional  right  to  be  pro- 
tected against  being  twice  tried  or  put  in  jeopardy  for  the  same 
offense.  (See  Comp.  Laws  Mont.  p.  468,  §  353 ;  Rapalje's 
Criminal  Procedure,  p.  204,  §  139;  Wharton's  Crioiiiial  Plead- 
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ing  and  Practice,  pp.  356,  357,  §  518;  People  v.  WM,  38 
Cal.  480,  481;  Sanders  v.  SUite,  85  lud.  318;  44  Am.  Eep. 
29;  Jones  v.  (jommmiw.  20  Gratt.  848;  People  v.  Gilmoi^e,  4 
Cal.  376;  60  Am.  Dec.  620;  People  v.  Backus,  5  Cal.  278; 
People  V.  ilarch,  6  Cal.  546,  547 ;  People  v.  Olweli,  28  Cal. 
462,  et  seq.;  People  v.  Barric,  49  Cal.  342;  People  v.  Har- 
dissan,  61  Cal.  379;  People  v.  Sdimidt,  64  Cal.  262;  Slate 
V.  Rover,  10  Nev.  388;  21  Am.  Rep.  745;  Slate  v.  Tweedy^ 
11  Iowa,  357;  State  v.  Knouse,  33  Iowa,  368;  S//ii<A  v.  People, 
1  Colo.  135;  JoATwon  v.  Slate,  29  Ark.  31;  21  Am.  Eep.  154; 
Janes  v.  State,  55  Ga.  625;  Leuris  v.  SZo/e,  1  Tex.  App.  323; 
StuaH  V.  Cbmmonw.  28  Gratt.  950;  Veatch  v.  Slate,  60  Iiul. 
291;  /Smttt  v.  State,  41  N.  J.  L.  598;  State  v.  Stephens,  13 
S.  C.  285;  Stwioo  v.  SUde,  9  Tex.  Ap)).  338;  Thompnon  v. 
Sa^,  9  Tex.  App.  649 ;  Kendall  v.  State,  65  Ala.  492 ;  State 
V.  Blaisdell,  59  N.  H.  328;  /S/ate  v.  Hart,  33  Kan.  218; 
Slaughter  v.  fi&ite,  6  Humph.  410;  Bohanan  v.  Sfo/e,  18  Neb. 
57;  53  Am.  Rep.  791 ;  State  v.  Patterson,  88  Mo.  88;  57  Am. 
Rep.  374;  SUde  v.  Anderson,  89  Mo.  312;  People  v.  Traoers, 
73  Cal.  580;  Peojsfe  v.  Palmer,  109  N.  Y.  413;  4  Am.  St. 
Rep.  476;  Hoskitis  v.  Cbmwionw.  Ky.  Nov.  13,  1886,  1  S.  W. 
Rep.  730;  Wells  v.  CbmmoriM?.  Ky.  Dec.  17,  1887,  6  S.  W.  Rep. 
150;  Territory  v.  Hart,  7  Mont.  496.) 

De  Witt,  J.  —  The  first  question  which  we  meet  is  whether, 
under  our  statute,  section  166  of  the  Criminal  Practice  Act,  the 
allegation  of  time,  "on  or  al)out  the  twelfth  day  of  April,  A.  D. 
1889,"  is  sufficient.  The  obnoxious  words,  in  appellant's  view, 
are  "on  or  about/'  Appellant  argues  that  a  single  certain  day 
must  be  laid  in  the  indictment,  although  the  proot  is  sufficient 
if  it  bring  the  offense  within  the  Statute  of  Limitations. 

Appellant  cites  from  Archbold's  Criminal  Pleading  and  Prac- 
tice, page  275:  "Formerly,  the  indictment  must  have  stated, 
either  expressly  or  by  way  of  reference,  the  day,  month,  and 
year  on  which  each  material  fact  stated  in  it  took  place;  other- 
wise the  indictment  would  be  bad."  He  refers  us  to  Wharton's 
American  Criminal  Law,  section  261 ;  "  Time  and  place  must  he 
attached  to  every  material  fact  averred,  but  the  time  of  commit- 
ting an  offense  (except  where  the  time  enters  into  the  nature  of 
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the  offense)  may  be  laid  on  any  day  previous  to  the  finding  of 
the  bill,  during  the  period  within  which  it  may  be  proaecuted." 

He  cites  Judge  Deady,  district  of  Oregon,  in  UfiUed  States  v. 
Winalow,  3  Sawy.  337,  as  follows:  "Every  indictment  musfc 
allege  a  day  and  a  year  certain  on  which  the  offense  was  com* 
mitted.  (1  Bishop  on  Criminal  Law,  §  239.)  This  is  the 
common-law  rule.  The  Code  of  Criminal  Procedure  of  this 
State,  which  has  been  adopted  by  this  court  as  a  rule  of  practices, 
does  not  cliauge  the  law.  On  the  contrary,  the  form  of  an  indict- 
ment given  in  section  70  indicates  an  absolute  averment  as  to 
the  time  of  committing  the  offense.  An  allegation  that  a  crime 
was  committed  'on  or  about'  a  certain  day  does  not  show  but 
the  action  is  barred  by  the  lapse  of  time.'' 

Consulting  the  Criminal  Code  of  Oregon,  to  which  Judge 
Deady  refers,  we  find  that  section  70  gives  a  form  of  indictment 
in  which  the  required  allegation  of  time  is  set  out  in  the  follow- 
ing words:   "The  said  A.  B.,  on  the  day  of > 

18 — ^."  As  Judge  Deady  says,  the  form  indicates  an  absolute 
averment  as  to  the  time  of  committing  the  offense.  But,  on 
the  coutrary,  the  statute  of  this  State  does  seem  to  change  the 
oommon-law  rule.  Instead  of  indicating  an  absolute  averment 
of  time,  it  says  that  the  precise  time  need  not  be  stated. 

Appellant  cites  Roberts  v.  State,  19  Ala.  526.  But  in  that 
case  the  indictment  stated  no  time  whatever.  The  same  is  true 
in  Irvln  v.  State,  13  Mo.  306.  People  v.  Lafiiente,  6  Cal.  202, 
presented  by  appellant  as  authority,  simply  holds  that  "a  par- 
ticular day  having  been  laid  on  which  the  offense  is  charged  to 
have  been  committed  anterior  to  the  finding  of  the  indictment, 
there  is  no  necessity  for  an  averment  that  the  crime  was  com- 
mitted before  the  bringing  of  the  indictment."  Another  case 
is  State  v.  Hanson,  39  Me.  337,  wherein  the  averment  of  the 
indictment  was  that  the  defendant  appeared  before  the  court, 
during  a  certain  term  named,  and  there  made  false  answers, 
without  stating  any  month,  or  day  of  the  month  during  that 
term,  when  those  answers  were  made.  Tiie  prosecution  was  far 
perjury,  and  the  indictment  was  held  to  be  defective  in  not  stat- 
ing time. 

We  have  referred  to  these  oases  which  appellant  has  pressed 
upon  our  consideration  as  authority  for  his  position  that  the 
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allegation  ''on  or  about *^  is  insufficient,  in  order  to  show  tbat 
none  of  them  are  in  point  upon  the  construction  of  our  statute. 
(§  166,  Crim.  Prac.  Act.) 

On  the  other  hand,  there  is  satisfactory  authority  construing 
statutes  similar  to  ours,  to  the  effect  that  the  words  ''on  or 
about"  are  sufficient.  Counsel  might  have  gone  further  in 
Archibald's  Criminal  Pleading  and  Practice,  page  278,  where 
that  author  says:  '*But  now,  by  stat.  14  &  15  Vict.  c.  100, 
section  24,  no  indictment  for  any  offense  shall  be  holden  insuf- 
ficient 'for  omitting  to  state  the  time  at  which  the  offense  was 
committed,  in  any  case  where  time  is  not  of  the  essence  of  the 
offense,^  eta"  It  appears  that  even  in  the  birthplace  of  the 
common  law,  the  rigors  of  its  construction  have  been  modified. 
Mr.  Wharton,  whom  appellant  cites  as  holding  the  position 
which  he  advocates,  says  in  a  later  section  of  the  same  work, 
section  266,  that  the  words  "on  or  about"  were  held  to  be  sur- 
plusage, and  refers  to  Indiana  cases  construing  a  statute  similar 
to  ours,  which  cases  we  cite  further  on.  Mr.  Bishop  (Criminal 
Practice,  §  242)  says:  "Where  the  time  is  set  down  as  'on  or 
about'  the  day  mentioned,  the  allegation  is  insufficient.  Yet 
in  some  of  the  States  there  are  statutes  by  force  of  which  this 
form  becomes  adequate,"  citing  Cohdy  v.  /Stete,  4  Iowa,  477; 
People  wAro,  6  Cal.  207;  65  Am.  Dec.  503;  Hampton  v.  Stote, 
8  Ind.  336;  Hardebeck  v.  State^  10  Ind.  459. 

In  the  case  at  bar  it  is  not  contended  that  time  is  an  indis- 
pensable ingredient  of  the  offense.  The  matter  is  as  well  put 
in  Hampton  v.  State,  8  Ind.  336,  as  in  any  other  case,  where  the 
statute  construed  is  practically  identical  with  that  of  this  State, 
This  case  is  approved  in  Farrell  v.  State,  45  Ind.  373.  To  the 
same  effect  see  People  v.  LUtlefieldy  5  Cal.  355,  and  State  v. 
Harp,  31  Kan.  498,  in  which  are  collected  the  following  cases, 
which  we  have  examined  with  satisfaction:  State  v.  Taller,  34 
Conn.  280;  People  v,  Kelly,  6  Cal.  210;  State  v.  Miot,  34  Tex. 
148,  and  other  cases  above  cited.  In  Rawson  v.  State,  19  Conn. 
291,  is  an  instructive  discussion  of  the  strictness  of  the  common 
law  in  construing  indictments,  and  the  reason  for  the  modern 
modification  for  that  strictness. 

In  point  at  this  place  is  section  171  of  the  Criminal  Practice 
Act,  which  provides:  "No  indictment  shall  be  quashed  or  set 
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aside  for  any  of  the  following  defects/*  among  others,  "for  any 
surplusage  or  repugnant  allegation,  where  there  is  safficient 
matter  alleged  to  indicate  the  crime  and  person  charged,  or  for 
any  other  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant,  upon  the 
merits.*' 

We  fully  agree  with  the  cases  which  have  oonstmed  statutes 
similar  to  our  sections  166  and  171,  and  are  of  the  opinion  that 
any  other  view  than  that  the  words  ''on  or  about'*  a  certain 
day  do  not  vitiate  the  indictment,  would  be  to  declare  that  those 
statutes  are  idle  and  meaningless  words. 

2d.  It  is  contended  that  the  court  erred  in  not  holding,  as  a 
matter  of  law  without  submitting  it  to  the  jury,  that  the  name 
''Eilcn  Souderland,'*  as  found  in  the  indictment,  was  not  idem 
soruin8  with  the  name  of  the  injured  person  as  proved  on  the 
trial. 

We  understand,  from  a  review  of  the  authorities,  that  the 
rule  is,  tliat  if  the  question  of  idem  sonans  arises  on  demurrer, 
it  is  for  the  court,  but  if  on  an  issue  of  fact,  it  is  for  the  jury. 
''The  question  of  whether  one  name  is  idem  sonans  with  another 
is  not  a  question  of  spelling,  but  of  pronunciation,  depending 
less  upon  rule  than  upon  usage,  which,  when  it  arises  in  evi- 
dence on  the  general  issue,  is  for  the  jury  and  not  for  the  court, 
and  was  rightly  submitted  to  the  jury  in  this  case.**  (Oomnumw. 
v.  DonovaUf  13  Allen,  671.)  In  Commoiiw.  v.  Warren^  a  very 
recent  case  in  tl)e  same  court,  143  Mass.  668,  we  find  the 
following  language:  "The  province  of  the  court  and  jury  in 
cases  like  the  present  is  governed  by  the  following  rule:  If 
two  names,  spelled  differently,  necessarily  sound  alike,  the  oonrt 
may,  as  matter  of  law,  pronounce  them  to  be  idem  sonans;  but 
if  they  do  -not  necessarily  sound  alike,  the  question  whether 
they  are  idem  sonans  is  a  question  of  fact  for  the  jury,"  citing 
cases.  So  it  would  seem  from  this  case,  that  if  the  names  are 
necessarily  pronounced  in  a  certain  manner,  and  there  cannot 
possibly  be  any  doubt  as  to  their  pronunciation,  the  question  is 
one  for  the  court.  But  where  it  is  a  question  of  fact,  whether 
the  names  under  consideration  are  idem  sonans^  and  the  matter 
arises  on  the  issue,  the  question  is  for  the  jury.  (See  Wharton's 
Criminal  Evidence,  96;  Wharton's  American  Criminal  Law, 
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697;  Wharton's  Criminal  Pleading  and  Practice,  119;  Ward 
V.  State^  28  Ala.  53;  Barnes  v.  People^  18  111.  52;  65  Am. 
Dec.  699;  Oommonw.  v.  Mehan,  11  Gray,  321;  Commonw.  v. 
Jennings,  121  Mass.  47;  23  Am.  Rep.  249;  State  v.  Malia,  79 
Me.  540;  Underwood  v.  State,  72  Ala.  220;  Schooler  v.  Asherst, 
1  Litt.  216;  13  Am  Dec.  232,  and  note;  Donnd  v.  United 
States,  1  Morris,  141 ;  39  Am.  Dec.  457 ;  StaU  v.  Havdy,  21 
Mo.  498;  Lawrence  v.  State,  59  Ala.  61;  People  v.  Mck,  89 
Cal.  14.) 

Now  as  to  the  facts  in  the  case  at  bar.  The  indictment  reads 
^Souderland.^'  The  witnesses  variously  describe  the  woman  as 
"Soderiund,''  "Saderlund,'' "Sonderlund,"  and  "Soederland." 
The  person  bearing  the  name  was  a  foreigner,  a  Swede.  The 
sounds  of  the  same  characters,  as  letters,  are  widely  different  in 
different  languages.  The  witnesses  who  gave  the  verbal  pro- 
nunciations of  the  name,  on  the  trial,  were  Swedes,  and  spoke 
with  marked  accents.  The  sounds  which  they  uttered  have  not 
been  absolutely  preserved  in  the  written  record.  "We  have  no 
positive  information  as  to  the  sounds  which  they  gave  to  the 
vowels  used  in  the  name.  We  must  rely  upon  the  bill  of  excep- 
tions which  the  judge  certified  who  tried  the  case.  From  that 
it  appears  that  the  name  was  repeatedly  pronounced.  The  judge 
could  not  say  that  the  name  as  pronounced  was  idem  sonans 
with  the  name  in  the  indictment.  He  says  that  the  difference 
in  sound  warranted  him  in  submitting  the  matter  to  the  jury. 
This  court  cannot  now  hear  the  sounds.  We  cannot  construct 
them  from  the  recorded  collection  of  letters,  which  have  different 
sounds  in  well-spoken  English,  to  say  nothing  of  Swedishly  ac- 
cented English. 

We  are  of  opinion  that  the  question  is  just  such  a  one  as 
should  have  gone  to  the  jury,  and  that  the  District  Court  com- 
mitted no  error  in  so  submitting  it.  Appellant  refers  us  to 
^U  V.  Sullivan,  9  Mont.  490.  But  that  case  was  not  decided 
upon  the  point  made  in  the  case  at  bar.  In  State  v.  SuUivan, 
the  question  of  idem  sonans  was  not  submitted  to  the  jury,  and 
the  action  of  the  court  in  deciding  that  matter  was  not  ob- 
jected to  or  assigned  as  error. 

3d.  The  plea  of  former  conviction.  The  appellant  to  some 
extent  renews  the  discussion  had  in  the  case,  In  re  Thompson,  9 
Vol.  X.— Sa 
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Mont.  388^  wherein  the  petitioner  was  the  same  person  who  is 
herein  the  appellant.  It  may  be  appropriate  to  observe  that  in 
that  hearing  the  petitioner  contended  that  his  conviction  and 
imprisonment  were  illegal,  because  there  had  been  no  trial. 
Kow  he  insists  that  the  events  of  that  trial  were  a  former  jeop- 
ardy. If  a  conviction,  it  must  have  been  a  trial.  But  we  will 
not  go  into  the  events  of  that  trial.  We  have  not  changed  our 
views  held  on  the  habeas  corpus  hearing,  which  were  that  the 
petitioner  there,  the  appellant  here,  had  a  trial.  Whatever 
irregularities  there  occurred  we  did  not  inquire  on  the  hearing 
of  the  writ  But  it  appears  that  the  District  Court  took  notice 
of  the  events  on  that  trial,  with  the  result  that  it  granted  de- 
fendant a  new  trial.  Therefore  the  only  proposition  now  before 
this  court  is  whether  a  defendant  once  convicted,  and  obtaining 
a  new  trial,  on  his  own  motion,  can  plead  the  former  conviction 
in  bar  to  the  second  trial,  which  he  has  obtained. 

The  Constitution  says  that  he  shall  not  be  twice  put  in  jeopardy 
for  the  same  offense.  The  statute  declares  that  if  a  new  trial 
be  granted,  he  shall  be  in  the  same  position  as  if  no  trial  had 
ever  been  had.  This  constitutional  and  statutory  provision  is 
common  to  most  of  the  States  of  the  Union.  The  cases  cited 
by  appellant  of  discharge  of  a  jury  after  the  trial  is  commenced, 
and  before  completed,  for  reasons  within  or  without  the  control 
of  the  court,  on  motion  of  the  prosecutor  or  of  the  court's  own 
motion,  are  not  in  point  in  this  investigation. 

Again,  the  question  of  the  conviction  of  a  less  degree  of  a 
graded  crime  being  a  bar  to  prosecution  for  the  higher  degree, 
is  not  in  this  case,  and  the  authorities  are  not  in  point. 

The  real  point  in  this  appeal  was  summarily  dismissed  in 
TeirUory  v.  Harty  7  Mout.  496.  But  the  zeal  and  earnestness 
of  counsel  induce  us  to  add  a  few  of  the  innumerable  authori- 
ties from  other  courts  {People  v.  TFc66,  38  Cal.  480;  JoneB  v. 
Ckmmonw.  20  Gratt.  848;  People  v.  GUmorey  4  Cal.  376;  60 
Am.  Dec.  620;  People  v.  3£arch,  6  Cal.  546;  People  v.  OlweO, 
28  Cal.  462 ;  People  v.  Barrie,  49  Cal.  342 ;  People  v.  Hardisson, 
61  Cal.  379 ;  People  v.  Schmidt,  64  Cal.  263;  People  v.  Havers, 
73  Cal.  580;  State  v.  Rover,  10  Nev.  388;  21  Am.  Rep.  745; 
State  V.  Knouae,  33  Iowa,  368;  Johnson  v.  State,  29  Ark.  31 ; 
21  Am.  Rep.  154;  Jones  v.  State,  55  Ga.  625;  Leuns  v.  State, 
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1  Tex.  App.  323;  StuaH  v.  C&mmonw.  28  Gratt.  950;  Veatch  v. 
State,  60  Ind.  291;  Smith  v.  State,  41  N.  J.  L.  598;  State  v. 
SUphens,  13  S.  C,  285 ;  Simco  v.  State,  9  Tex.  App.  338 ;  Kendall 
V.  State,  65  Ala.  492;  State  v.  Blaiaddl,  59  N.  H.  328;  /Sto/e  v. 
Hart,  33  Kan.  218;  Hohanan  v.  )8tofe,  18  Neb.  57;  State  v. 
j4ncfer«on,  89  Mo.  312;  People  v.  PoZwwjr,  109  N.  Y.  413; 
Youjiger  v.  State,  2  W.  Va.  579;  98  Am.  Dec.  791);  which 
are  some  of  the  cases  which  the  industry  of  the  county  attorney 
has  presented  for  our  consideration^  and  we  find  laying  down 
the  principle  as  common  learning  and  undisputed  law.  We  do 
not  consider  the  proposition  as  one  open  to  discussion^  and  hold 
that  the  District  Court  committed  no  error. 

The  judgment  is  affirmed,  and  it  is  ordered  that  it  be  carried 
into  eflFect  as  adjudged  by  the  lower  court. 

Blake,  C.  J.,  and  Haewood,  J.,  concur. 


STEVENSON,  Respondent,  v.  GELSTHORPE,  Appel- 
lant. 

DAMAom—I^egligence—Phyaicuina.— In  an  action  for  damages  agamsi  a  phy- 
Bioian  for  negligent  and  nnskillfnl  treatment  of  a  fracture  of  plaintiff's  wrist, 
it  appeared  that  the  defeudant  used  simple  and  common  appliances  in  treat- 
ing the  injury;  that  a  physician  called  on  behalf  of  plaintiff  tes  tilled  that  he 
had  examined  plaintifTs  wrist;  that  he  could  not  say  that  anything  was  the 
matter  with  it;  that  there  was  some  stiffness  and  tenderness;  that  tlie  bones 
and  wrist  seemed  to  be  in  proper  place,  and  were  in  such  good  appoHition 
that  it  was  almost  impossible  to  tell  whether  there  had  been  a  fracture ;  that, 
assuming  that  plaintiff  had  sustained  a  CoUee's  fracture,  it  was  a  good  job ;  that 
he  could  see  nothing  wrong  with  the  treatment  or  any  indications  of  negligence ; 
that  he  thought  the  wrist  was  only  badly  sprained ;  that  the  use  of  pasteboard 
splints  was  proper.  Another  physician  called  by  plaintiff  testified  that  he  con- 
cluded that  the  injury  was  a  CoUee's  fracture.  In  answer  to  the  qucBtion  as  to 
whether  "ordinary  care  and  treatment  would  liave  called  for  diffei-ent  appliances 
than  those  used  by  defendant,  assuming  that  plaintiff  had  suffered  a  seyere 
GoUee's  fracture  of  his  wrist,"  the  witucAS  said  that  "if  it  was  a  very  severe 
fracture  possibly  he  could  not  have  any  spliuts  on  it  at  all ; "  that  he  had  found 
the  bones  in  plaintiff's  wrist  in  perfect  apposition  ;  that  perfect  recoveries  from 
such  injuries  were  very  few.  That  witnesses  called  as  experts  by  defendant  ap- 
proved of  the  treatment  and  appliances  used  by  defendant,  and  testified  that 
the  bones  of  plaintiff's  wrist  were  in  perfect  apposition ;  that  the  rotation  of  the 
wrist  was  natural;  that  if  the  injury  was  a  CoUee's  fracture  the  restoration  was 
extraordinary.  Held,  tliat  a  verdict  for  plaintiff  for  the  sum  of  five  hundred 
dollars  was  entirely  ousupported  by  the  evidence. 
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EvxDERCx-—  Reputation.  —  In  an  action  against  a  ph jsician  for  damages  for 

ligenoe  in  liia  traattnent  of  a  partioolar  case,  eyidenoe  as  to  his  reputation  for 
skill  and  ability  is  incompetent. 

Appeal  from  Eighth  Judicial  Didrid,  Cascade  Oounty. 

The  cause  was  tried  before  Benton^  J.  Plaintiff  had  jodg- 
ment  below. 

Taylor  &  McOord,  and  F.  A.  Merrill,  for  Appellant 

Baum  &  Bishop,  for  Respondent. 

Harwood,  J. — This  is  an  action  for  the  recovery  of  dam- 
ages. Plaintiff  averred  in  his  complaint  that  in  the  month  of 
October,  1889,  while  plaintiff  was  engaged  in  mining  coal  at 
Sand  Coulee,  in  the  county  of  Cascade,  this  State,  he  sustained, 
by  accident,  a  grievous  injury  to  the  wrist  joint  of  his  left  arm; 
that  at  said  time  and  place  defendant  was  a  physician  and  sur- 
geon, practicing  his  profession,  and  plaintiff  called  defendant 
as  such  physician  and  surgeon  to  set,  dress,  bandage,  and  medic- 
ally treat  the  said  broken  and  injured  limb,  which  defendant 
undertook  and  proceeded  to  do.  But  that  defendant  "so  negli- 
gently and  unskillfully  conducted  himself  in  setting  and  at- 
tempting to  set  and  heal  said  arm,  wrist,  and  hand,  that  said 
wrist  become  crooked,  and  the  bones  therein  are  out  of  place, 
and  the  fingers  upon  said  hand  are  stiff  and  weak,  and  so  remain, 
and  will  remain  during  the  lifetime  of  plaintiff;"  whereby 
plaintiff  alleged  that  he  was  damaged  in  the  sum  of  five  thou- 
sand dollars,  for  which  he  demands  judgment. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  five  hundred  dollars,  and  judg- 
ment was  thereupon  rendered  against  defendant  for  that  sum 
and  costs. 

Defendant  sought  a  new  trial,  on  the  ground,  among  others 
stated,  of  insufficiency  of  evidence  to  justify  the  verdict.  The 
court  below  overruled  the  motion,  and  defendant  appealed  from 
that  order  and  the  judgment,  and  has  brought  here  for  review 
the  evidence,  urging  upon  the  attention  of  this  court  the  one 
ground  upon  which  he  relies  for  setting  aside  said  verdict  and 
judgment,  namely,  tliat  the  verdict  is  not  supported  by  evidence. 
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The  record  before  us  contains  all  the  evidence  given  upon  the 
trial,  and  it  appears  therefrom  that  appellant  is  fully  sustained 
in  his  assignment  of  its  insufficiency  to  justify  the  verdict 
against  him.  There  is  no  evidence  in  this  record  to  support  a 
finding  by  the  jury  that  defendaut  had  been  negligent,  unskill- 
ful, or  careless  in  his  professional  treatment  of  said  injury; 
nor  that  the  result  to  the  injured  limb,  through  such  treatment, 
was  less  beneficial  than  is  attained  by  the  most  careful  and 
skillful  treatment  known  to  the  medical  profession.  On  the 
contrary,  the  plaintiff  introduced  testimony  of  practicing  phy- 
sicians, tending  to  prove,  not  only  that  the  treatment  and  appli- 
ances used  by  defendant  were  approved  by  medical  writers  of 
eminence  and  authority  in  that  science;  but  that  the  benefit 
resulting  from  such  treatment  was  all  that  could  be  expected  in 
any  event,  and  was  extraordinary  in  its  beneficial  result,  if 
plaintiff's  injuries  were  as  severe  as  contemplated  by  the  hypo- 
thetical question  put  by  plaintiff's  counsel. 

Such  was  the  state  of  the  proof  when  plaintiff  rested  his  case. 
Had  defendant's  counsel,  at  this  juncture,  moved  the  court  for 
a  nonsuit,  we  can  see  no  reason  why  the  court  would  not  have 
granted  such  motion.  But  the  defendant  did  not  move  therefor. 
It  may  be  he  desired  the  submission  of  the  case  to  the  jury, 
expecting  exoneration  by  a  verdict  at  the  hands  of  the  jury. 

On  the  trial  the  plaintiff  and  some  other  witnesses  called  on 
his  behalf  first  narrated  the  events  relative  to  the  happening  of 
the  injury,  the  summoning  of  defendant,  and  his  conduct  in 
regard  to  setting  and  dressing  the  injured  limb,  and  his  treat- 
ment thereof  afterward.  In  the  narration  of  those  facts,  noth- 
ing is  shown  tending  to  prove  whether  defendant's  conduct  in 
the  treatment  of  the  injury  was  careful,  appropriate,  and  skill- 
ful, or  the  contrary. 

It  appears  from  the  evidence  and  argument  of  plaintiff's 
counsel  that  because  the  doctor,  in  this  age  of  extraordinary 
advancement  and  invention,  used  simple  and  common  appliances 
in  dressing  the  wounded  arm,  they  concluded  he  was  wanting 
in  skill  and  proper  care  in  his  treatment  of  the  case.  The 
physician  is  under  an  implied  obligation,  when  he  undertakes 
to  treat  diseases  or  injuries,  to  bring  to  his  aid  such  obtainable 
remedies  and  appliances  as  discovery  and  experience  have  found 
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to  be  the  most  appropriate  and  beDeficial  in  aiding  recovery. 
But  in  some  cases  the  best  and  most  appropriate  appliances  or 
remedies  may  be  very  simple  and  commonplaoe,  and  it  may  be 
the  highest  type  of  skill  which  applies  these  simple  things  to 
aid  nature  in  its  healing  processes. 

The  plaintiff  in  describing  the  manner  in  which  defendant 
dressed  his  injured  arm  said:  ^'He  called  for  pasteboard,  and 
there  was  a  basin  full  of  milk-warm  water,  and  he  took  the 
pasteboard  and  cut  it  up  in  two  pieces  and  put  one  on  each 
side,  and  put  a  lot  of  cotton  under  them  next  to  my  hand,  then 
he  took  a  cotton  strip  and  tied  that  hand  up;  I  cannot  just  say 
how  close  the  strips  were  to  my  elbow ;  he  waited  on  me  right 
along;  he  took  the  splints  off  when  the  time  came  to  take  them 
off;  and  he  took  them  off  once  and  looked  at  the  hand  eleven 
days  l>etween,  and  then  put  them  back." 

This  is  a  fair  sample  of  the  testimony  of  plaintiff's  witnesses 
as  to  how  the  defendant  treated  the  injured  arm.  It  was  re- 
served to  those  witnesses,  learned  in  the  science  of  medicine  and 
surgery,  and  experienced  in  the  treatment  of  such  cases,  to  give 
the  necessary  evidence  as  to  whether  the  treatment  described 
was  proper  and  skillful  or  negligent  and  unskillful,  and  whether 
good  or  injurious  results  flowed  therefrom. 

Such  experienced  witnesses  were  called  by  plaintiff.  The 
first  was  Dr.  George  Cummings,  who  testified  in  effect  as  fol- 
lows: "I  reside  in  Great  Falls;  have  resided  here  only  four 
months;  have  made  examination  of  the  plaintiff's  left  wrist 
and  arm;  as  far  as  the  forearm  is  concerned,  I  cannot  say  posi- 
tively that  there  is  anything  the  matter  of  it;  as  far  as  the 
wrist  is  concerned,  there  is  some  stiffness  and  tenderness  there; 
the  bones  and  wrist  seem  to  be  in  proper  place  as  far  as  my 
judgment  goes;  the  bones  are  in  such  a  good  apposition  that  it 
is  almost  impossible,  in  my  judgment,  to  tell  whether  there  has 
been  a  fracture  or  not.  The  treatment  recommended  for  a  dis- 
location of  the  forearm  or  wrist  would  be  about  as  follows: 
After  having  re-adjusted  the  dislocation,  I  should  either  put  it 
up  in  anterior  or  posterior  splints,  or  in  a  pistol-shaped  splint; 
I  let  the  splints  go  up  as  far  as  the  elbow  and  to  include  the 
hand,  leaving  the  hand  at  the  fingers  so  that  they  could  be  seen  ; 
I  should  pad  the  splints  well,  and  put  no  bandage  over  the  skin 
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underneath  the  splints;  and  by  splints,  I  mean  splints  made 
oat  of  pasteboards  or  leather.  There  are  a  great  many  things 
you  can  make  splints  out  of — most  anything;  you  can  take  rye 
straw  even,  or  paper  may  be;  plaster  of  Paris  is  recommended 
very  highly,  but  there  is  a  good  deal  of  danger  in  its  use  from 
swelling;  the  main  thing  is  to  keep  it  in  a  fixed  position.  I 
have  been  practicing  since  1888  in  Colorado  and  Great  Falls; 
I  came  here  on  the  6th  of  April ;  I  have  not  treated  any  fract- 
ure or  dislocation  since  I  came  here;  about  two  months  before 
I  came  here  I  had  a  Colleens  fracture,  which  is  a  fracture  of  the 
radius  of  the  forearm;  I  had  one  CoUee's  fracture  about  six 
months  before  that ;  I  have  had  five  cases  since  I  graduated, 
with  one  of  them  especially  I  had  considerable  trouble.  A 
Collee's  fracture  is  considered  one  of  the  most  difficult  ones 
in  all  the  fields  of  surgery  of  fractures  or  dislocations  to  cure 
properly.  Whenever  there  is  a  CoUee's  fracture  there  will  prob- 
ably be  a  partial  dislocation,  but  not  sufficient  to  cause  the  escape 
of  the  synovial  fluid.  In  this  case  I  doubt  if  there  was  either 
a  dislocation  or  a  CoUee's  fracture;  I  think  the  wrist  was  only 
badly  sprained.  The  plaintiflF,  when  he  came  to  me  for  exami- 
nation, said  he  had  dislocated  his  hand ;  that  he  had  fallen  for- 
ward on  his  hand  and  dislocated  it;  and  he  also  said  that  the 
doctor  said  that  there  was  a  fracture  of  the  bone.  The  only 
statement  that  I  made  of  anything  else  was  that  it  was  a  great 
deal  better  than  no  wrist  at  all ;  I  didn't  state  to  him  that  it  was 
not  a  good  job.  Assuming  that  it  was  a  fracture  of  his  wrist, 
and  a  dislocation  or  CoUee's  fracture,  I  think  it  was  a  good  job. 
Assuming  that  the  plaintiff  in  .this  action  had  sustained  CoUee's 
fracture,  or  dislocation  of  the  wrist,  or  sprain  concerning  which 
we  have  been  telling,  I  will  state  that  there  are  no  indications 
in  the  treatment  of  it  as  though  there  had  been  any  negligence 
on  the  part  of  the  physician  who  treated  it.  I  cannot  see  any- 
thing wrong  with  the  treatment.  If  the  plaintiff,  within  three 
or  four  months  after  his  injury,  was  attacked  with  inflammatory 
rheumatism,  the  condition  of  the  system  which  developed  rheu- 
matism would  most  assuredly  have  an  effect  in  producing  stiff- 
ness in  the  injured  joint.  If  the  rheumatism  mentioned  began 
in  the  feet  and  extended  up  to  the  knees,  it  may  affect  some 
other  part  of  the  body.    It  would  naturally  affect  that  portion 
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of  the  body  that  had  lost  some  vitality.  It  usually  goes  to 
some  weaker  portion.  Rheumatism  might  affect  without  being 
indicated  to  the  naked  eye.  Assuming  that  the  injury  is  such 
as  we  have  stated,  via.,  what  is  called  Collee's  fracture,  I  think 
the  result  has  been  very  good.  I  never  read  of  any  case  of 
Collee's  fracture  where  the  person  recovered  fully;  there  have 
been  no  perfect  recoveries.  They  can  never  recover  the  same 
as  they  were  formerly,  though  they  can  use  the  arm  in  time.  I 
cannot  recall  a  case  of  injury  from  Collee's  fracture  that  has  suf- 
ficiently recovered  so  that  the  arm  could  be  used  for  all  practical 
purposes.  There  are  several  treatments  of  Collee's  fracture.  A 
dozen  different  kinds  of  splints.  No  two  physicians  use  the 
same  kind  of  splints.  They  have  their  particular  choices.  We 
may  use  the  anterior  or  posterior  splint,  pistol-shaped  splint,  or 
we  may  use  most  any  material.  It  would  be  proper  to  wet  the 
pasteboard  strips  used  for  splints,  if  they  were  not  made  too 
wet;  just  dipped  in  water  once  and  placed  right  on  the  hand, 
you  would  gain  the  advantage  of  having  them  to  fit  the  arm; 
to  become  molded  to  the  arm.  The  objects  of  placing  splints 
on  fractures  of  this  kind  is  to  keep  them  at  rest.  In  some  cases^ 
some  eminent  physicians  have  recommended  treatment  without 
splints  of  any  kind.  You  can  mold  the  pasteboard,  after  hav- 
ing wetted  it,  to  the  arm,  and  hold  it  there  with  bandages.  The 
success  of  the  treatment,  when  using  pasteboard  and  cotton,  would 
depend  upon  the  manner  the  cotton  was  put  on.  It  would  have 
to  be  put  on  even.  It  doesn't  make  any  difference  whether  the 
splint  is  made  of  pasteboard,  wood,  tin,  or  zinc,  or  what,  as  long 
as  you  accomplish  the  result  Why,  if  you  were  in  the  harvest 
fields  you  take  straws;  it  wouldn't  make  any  difference,  the 
desired  result  would  be  just  the  same  as  though  you  had  used 
the  best  splint  recommended.  There  are  several  authorities  that 
recommend  pasteboard  splints ;  they  are  as  good  as  can  be  used." 
Dr.  Grordon,  a  practicing  physician,  resident  at  Great  Falls, 
Cascade  County,  was  also  called  as  a  witness  on  behalf  of  plaint- 
iff. He  testified  in  effect  that  he  was  acquainted  with  plaintiff; 
had  been  called  upon  by  plaintiff  for  an  examination  of  his 
injured  arm,  and  he  made  examinations  thereof.  From  his 
examination  he  concluded  the  injury  was  the  result  of  a  Collee's 
fracture.     He  described  the  proper  treatment  for  such  an  injury 
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very  much  as  Dr.  Cummings  described  the  same.  In  answer 
to  the  question  by  plaintiff's  counsel,  as  to  whether  "ordinary 
care  and  treatment  would  have  called  for  different  appliances 
than  those  used  by  defendant,  assumiug  that  the  plaintiff  had 
suffered  a  severe  Colleens  fracture  of  his  wrist,"  Dr.  Gordon 
replied  that  "  if  it  was  a  very  severe  fracture  possibly  he  could 
not  have  any  splints  at  all  on  it.''  This  witness  testified  that 
he  could  not  say  anything  about  the  treatment  of  plaintiff's 
injured  arm,  by  defendant,  because  he  did  not  know  what  the 
treatment  was.  But  he  said  that  at  the  time  he  made  exami- 
nation of  plaintiff's  injured  wrist  he  found  the  bones  in  "  perfect 
apposition";  that  plaintiff  could  freely  use  his  fingers,  as  far  as 
the  witness  could  remember.  In  speaking  of  Collee's  fracture. 
Dr.  Gordon  said  the  cases  of  perfect  recovery  from  such  an 
injury  were  very  few. 

Neither  of  the  two  physicians  called  by  plaintiff  gave  any 
testimony  tending  to  show  that  defendant  had  treated  plaintiff's 
injury  in  a  careless,  negligent,  or  unskillful  manner,  nor  that 
the  result  of  the  treatment  was  injurious.  The  tendency  of  the 
testimony  of  these  experienced  witnesses  for  plaintiff  was  to 
contradict  the  allegations  of  plaintiff's  complaint.  But  if  this 
was  not  sufficient  to  satisfy  the  jury,  they  had  the  testimony 
of  eight  other  practicing  and  experienced  physicians  called  on 
behalf  of  defendant,  who  were  fully  informed  of  the  treatment 
of  plaintiff's  injured  arm,  by  defendant,  and  who  had  made,  or 
witnessed,  an  examination  of  said  injured  arm.  These  doctors 
agreed  in  this  instance,  and  testified  with  one  accord  that  the 
treatment  and  appliances  used  by  defendant  in  the  case  in 
question  was  such  treatment  as  is  recommended  by  medical 
writers  of  authority,  and  approved  as  beneficial  and  proper,  by 
the  experience  of  the  witnesses  in  like  cases.  It  was  further 
shown  by  these  witnesses  that  the  bones  of  plaintiff's  injured 
wrist  were  in  perfect  apposition;  that  the  wrist-joint,  arm,  and 
hand  of  the  injured  limb  had  been  so  nearly  restored  to  normal 
proportions  that  the  eye  could  detect  no  difference,  and  if  by 
measurement  any  could  be  found,  it  was  extremely  slight. 
These  doctors  testified  that  if  the  plaintiff  had  sustained  a 
Collee's  fracture  of  the  wrist  in  question,  the  restoration,  so  far 
as  it  had  progressed,  was  extraordinary. 
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The  plaintiff  claimed  that  his  fingers  were  stiff;  that  he 
oould  not  straighten  them ;  that  his  wrist  joint  had  healed  in 
such  a  way  as  to  hold  his  forearm  and  hand  in  a  crooked  posi- 
tion; and  that  he  could  not  raise  the  injured  arm  and  hand 
to  his  head  without  lifting  it  with  his  right  hand.  But  the 
doctors  who  examined  the  injured  limb,  and  testified  on  behalf 
of  defendant,  said  they  found  that  the  rotation  of  the  wrist  and 
finger  joints  was  natural;  that  no  result  of  the  injury  could 
have  disabled  plaintiff's  arm  so  that  he  could  not  raise  that 
hand  to  his  head  without  assistance  of  the  other  hand.  Several 
of  these  doctors  testified  that  they  had  observed  plaintiff  while 
on  the  witness  stand,  and  while  his  attention  was  somewhat 
distracted  under  cross-examination,  raise  the  injured  hand  to 
his  head  without  assistance,  and  also  let  his  stiffened  fingers 
relax  to  a  straight  and  natural  position,  and  also  saw  the  in- 
jured wrist  and  hand  relax  to  a  natural  position,  and  the  stiff 
and  injured  fingers  "fumble"  in  a  natural,  yet  an  unconscious 
manner,  upon  plaintiff's  knee.  One  physician  testified  that  he 
had  observed  the  plaintiff  go  down  the  street  in  Great  Falls, 
with  his  injured  hand  and  fingers  hanging  and  swinging  in 
a  natural  manner;  and  immediately  afterward  had  seen  the 
plaintiff  pass  along  holding  the  injured  limb  in  the  stiff  manner 
in  which  he  claimed  it  had  grown.  Plaintiff  did  not  deny  that 
these  peculiar  changes  and  movements  of  the  injured  limb  had 
actually  happened  as  described  by  witnesses;  but  he  testified  in 
rebuttal,  that  he  "was  not  shamming." 

The  verdict  of  the  jury  is  entirely  unsupported  by  evidence 
necessary  to  sustain  it 

In  the  trial  of  this  case  the  court  allowed,  over  the  objection 
and  exception  of  defendant's  counsel,  certain  witnesses  to  testify 
as  to  defendant's  reputation,  at  Sand  Coulee,  for  skill  and  abil- 
ity as  a  physician.  This  was  clearly  improper.  Defendant's 
reputation  as  a  physician  was  not  in  issue.  It  was  his  specific 
acts  in  the  treatment  of  a  certain  case,  and  the  facts  as  to  whether 
his  acts  were  unskillful  and  negligent  in  this  treatment  was  the 
matter  in  issue.  A  doctor's  reputation  for  skill  and  ability 
will  not  exonerate  him  where  gross  n^ligence  and  want  of  the 
application  of  skill  is  alleged  and  proved.  Nor  can  the  fieict 
that  a  doctor  is  reputed  to  be  negligent  or  unskillful  be  allowed 
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as  proof  to  establish  negligence  or  unskillful  treatment  in  a 
particular  case,  because  he  may  have  treated  that  case  with 
unusual  skill  and  care.  The  introduction  of  that  evidence  was 
not  only  improper  from  a  legal  view;  but  it  was  of  a  character 
which  may  have  unjustly  prejudiced  defendant's  case,  before 
the  jury,  upon  a  point  where  defendant  had  made  no  prepa- 
ration to  defend.  It  is  likely  such  improper  evidence  misled 
two  thirds  of  the  jury  who  concurred  in  the  verdict. 

Judgment  is  reversed  and  new  trial  granted  at  the  cost  of 
respondent. 

BiiAKE,  C.  J.,  and  Db  Witt,  J.,  concur. 


90   28B| 


I  10    5711 

BURT,  Appellant,  v.    C.   W.   COOK    SHEEP    COM-   J=^| 
PANY  et  al.,  Respondents. 

DawKSL^HmiUUion  of  aotUm. — A  widow  is  not  barred  from  proBeonting  an  action 
for  the  assignment  of  dower  by  section  29  of  the  Code  of  Civil  Procedure,  pro- 
viding that  "no  action  for  the  recovery  of  real  property  or  for  the  recovery  of 
the  possession  thereof  can  be  maintainedt  nnless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  or  (prantor,  was  seised  or  possessed  of  the  property  in 
question  within  five  years  before  the  commencement  of  the  action,"  for,  until 
the  estate  is  consummated  and  assigned,  the  widow  has  no  seisin  or  possession 
from  which  the  period  of  limitation  may  be  dated,  nor  has  she  an  ancestor, 
predecessor,  or  grantor  of  tlie  dower  right  within  the  meaning  of  the  said  Stat- 
ute of  Limitations.  Nor  is  such  action  barred  by  section  47  of  chapter  8,  title 
ill.  of  the  Code  of  Civil  Procedure,  providing  that  an  action  for  relief  not  here- 
inbefore provided  for  must  be  commenced  within  three  years  after  the  cause  of 
action  accrued,  as  said  chapter  8  of  said  title  and  the  sections  thereof  relate  only 
to  the  limitation  of  actions  other  than  those  for  the  recovery  of  real  property. 

Appeal  from  Sixth  JvdicicU  Distrid,  Meagher  County. 

The  demurrer  to  the  complaint  was  sustained  by  Henby,  J. 

Word  &  Smith,  for  Appellant. 

General  Statutes  of  Limitation  do  not  run  against  the  widow's 
right  to  dower,  and  her  right  to  dower  is  not  barred  hy 
limitation,  unless  it  is  expressly  so  stated  in  the  statutes* 
(Buswell  on  Limitation  of  Actions,  §  289 ;  Park  on  Dower^ 
311-315;  4  Kent  Com.  [7th  ed]  p.  70;  May  v.  Eumney,  1 
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Mich.  1;  Barnard  v.  Edwards,  4  N.  H.  107;  17  Am.  Dec. 
403;  Robie  v.  Flanders^  33  N.  H.  524;   Wakemon  v.  Eoaehe, 
Dud.  (Ga.)  123;  Spencer  v.  Weston,  1  Dev.  &  B.  213;  Angell 
on  Limitations  [6th  ed.],  367;  Balls  v.  Hughes,  1  Dana,  407; 
Tooke  V.  Hardeman,  7  Ga.  29;  Littleton  v.  Patterson,  32  Ma 
364,  365;  Johns  v.  Fenton,  88  Mo.  66;  Teidman  on  Real  Prop- 
erty, §  131;  Oathrie  v.  Owen,  10  Yerg.  339;  Parker  v.  Obear, 
7  Met  24;   Wells  v.  jBeoZ/,  2  Gill  &  J.  468;  Downs  v.  Allan, 
10  Lea,  652,  668 ;  Oalbraiih  v.  Green,  13  Serg.  &  R.  85 ;  Di/fo- 
iau^rA'a  JE«tote,  4  Watts,  177 ;  DttrAam  v.  Angier,  20  Me.  242; 
HogU  V.  Stewart,  8  Johns.  104;  Sellman  v.  Bowen,  8  Gill  ife  J. 
60;  29  Am.  Dec.  524;   WUliams  v.  IF/tf/am,  Ky.  Dea  14, 1889, 
12  S.  W.  Rep.  760;  Wood  on  Limitation  of  Actions,  §  273,  p. 
684;  1   Coke  on  Littleton,  31   a,  and  note,  39;  Brenner  v. 
Quick,  88  Ind.  546.)    All  of  the  foregoing  authorities  are  to 
the  effect  that  the  general  Statutes  of  Limitation  of  Henry 
VIII.  and  James  I.,  which  have  generally  been  adopted  by 
the  States  of  the  Union,  do  not  constitute  any  bar  to  the  wife's 
recovery  of  dower,  notwithstanding  the  length  of  time  that 
may  have  run  since  the  death  of  her  husband,  or  since  the  land 
was  alienated.     Neither  can  the  possession  of  the  heir  or  par- 
chaser  be  adverse  to  the  dower  right  of  the  widow.     The  estate 
of  the  widow  arises  by  operation  of  law,  and  is  not  created  by 
any  grant  or  by  virtue  of  any  act  of  the  husband  other  than 
his  seisin  in  the  property,  and  as  the  lands  when  held  by  the 
husband  are  subject  to  the  inchoate  or  incipient  right  of  the 
widow's  dower,  the  purchaser  takes  them  in  the  same  way,  sub- 
ject to  the  same  legal  incidents,  of  which  they  can  be  divested 
only  by  the  death  of  the  wife.     The  purcliaser  enters  into  the 
possession,  not  under  a  full  and  perfect  title,  but  under  a  title 
subject  to  the  dower  right  of  the  wife,  with  which  his  title  well 
consists,  and  to  which  it  is  nowise  opposed.     There  are  some 
authorities  which  hold  that  the  wife's  right  to  dower  is  barred 
by  general  Statutes  of  Limitation,  in  which  the  dower  is  not 
expressly  named,  and  the  authorities  cited  by  the  counsel  for 
the  defendants,  that  the  action  of  the  wife  for  dower  is  barred 
by  the  general  Statutes  of  Limitation,  are  from  those  States 
which  have  some  statutory  provisions,  giving  to  the  wife  as 
dower  upon  the  death  of  her  husband  the  mansion-house,  and 
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generally  one  third  of  the  lands  to  be  allotted  them,  adjoining 
and  including  the  domicile  or  homestead;  and  in  such  cases^ 
upon  the  death  of  her  husband  the  widow  is  by  law  deemed  in 
possession  of  her  dower  and  a  tenant  in  common  with  the  heir 
at  law.  The  following  States  have  the  statutory  provisions 
referred  to,  to  wit,  New  Jersey,  Kentucky,  Indiana,  Illinois,. 
Alabama,  Mississippi,  Virginia,  Missouri,  Arkansas,  and  Ohio, 
and  it  is  under  such  statutes,  defining  by  law  the  dower  interest 
of  the  wife  and  making  it  certain  as  to  locality,  that  the  follow- 
ing decisions  were  rendered :  Robinson  v.  Ware,  94  Mo.  678  y 
Beard  v.  Hale,  95  Mo.  16;  Berrien  v.  Gonovery  16  N.  J.  L. 
107;  WM  V.  Smith,  40  Ark.  17.  And  other  decisions  of  like 
import  will  be  found  to  have  been  based  upon  such  statutory 
provision  or  general  statutes,  in  which  the  dower  right  of  the 
widow  is  expressly  stated  as  being  barred  ailer  a  certain  length 
of  time. 

The  American  courts,  where  the  common  law  of  England 
has  been  adopted,  and  where  it  has  not  been  changed  by  statu* 
tory  enactments,  have  gone  further  than  the  English  courts  in 
maintaining  the  right  of  the  wife  to  dower  in  all  the  lands  of 
which  her  husband  was  seised  during  coverture.  They  have 
even  gone  to  the  extent  of  laying  down  the  rule  that  she  has  a 
right  of  dower  in  an  equity  of  redemption,  of  which  her  hus- 
band died  seised,  and  that  she  could  maintain  her  action  for  her 
dower  right  in  an  equity  of  redemption.  As  said  by  Lord 
Coke:  "There  are  three  things  favored  in  law,  viz.,  life,  liberty, 
and  dower J^  The  right  of  the  wife  to  dower  in  the  lands  of 
which  her  husband  was  seised  during  coverture,  by  the  Act  of 
February  11, 1876,  is  distinctly  affirmed  by  the  Supreme  Court 
in  the  case  of  Chadwick  v.  Tatem,  9  Mont.  354.  The  common 
law,  having  been  adopted  as  a  part  of  our  jurisprudence  (§  201, 
p.  647,*Comp.  Stats.),  the  Supreme  Court  of  the  State  will  look 
to  the  English  decisions  and  other  decisions  on  the  questions 
involved  for  a  correct  construction  of  the  Statute  of  Limitations 
on  the  question  of  dower,  and  see  whether  or  not  dower  is  in- 
cluded in  a  general  Statute  of  Limitations,  where  dower  is  not 
named.  Adopting  this  theory,  upon  which  we  deem  it  useless 
to  cite  authorities,  we  believe  the  decisions  rendered  upon  the 
Statute  of  Limitations  by  English  and  American  courts,  con- 
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struing  the  same,  are  almost  stare  decisis  of  the  question  here 
involved.  Our  Statute  of  Limitations  is  not  near  so  broad  as 
in  Michigan  and  other  States,  where  it  has  been  decided  that 
the  statute  was  not  a  bar  to  the  wife's  action  for  dower. 

Uiomas  C.  Bach,  for  Respondents. 

The  case  of  May  v.  Rumney,  1  Mich.  1,  is  reviewed  and  dis- 
tinguished in  Proctor  v.  BigdoWf  38  Mich.  282,  which  latter 
case  depends  upon  a  statute  similar  to  ours.  As  to  the  Maty- 
land  case,  cited  by  the  appellant,  it  is  held  by  that  court  in 
Steiger  v.  HUlm,  5  Gill  &  J.  121,  that  equity  will  apply  the 
doctrine  of  laches,  and  we  shall  hereafter  show  that  in  Montana 
equity  is  limited  not  by  laches  but  by  statute.  It  is  true,  as 
counsel  says,  that  at  common  law  the  widow  could  not  bring 
ejectment  until  dower  was  assigned,  and  that  is  the  ground  of 
reasoning  in  the  cases  cited  by  him ;  but  in  Montana,  by  the 
law  of  1876,  she  can  bring  her  action  before  the  assignment, 
and  in  that  action  have  the  assignment  made  and  have  a  judg- 
ment for  the  possession  all  in  one  action.  (See,  also,  opinion 
of  Dillon,  C.  J.,  Rice  v.  Nelson,  27  Iowa,  148.) 

In  New  Hampshire  it  is  apparent  from  the  opinion  of  the 
court  that  the  widow  could  bring  no  action  for  the  recovery  of 
the  land,  until  dower  had  first  been  assigned.  With  us  she  has 
a  right  of  action  at  once,  if  the  person  in  possession  does  not 
assign  her  dower  within  thirty  days  after  the  decease  of  the 
husband.  Again,  it  is  apparent  from  the  last  paragraph  of  the 
opinion,  and  from  the  case  in  4  N.  H.,  cited  by  appellant,  that  in 
New  Hampshire  the  Statute  of  Limitations  applied  only  to  legal 
actions — the  doctrine  of  laches  only  applies  to  suits  in  equity. 
This  is  not  the  law  here,  as  will  be  shown.  In  the  33  N.  H. 
case  it  is  recognized  that  the  statute  does  apply,  the  question 
being  only  when  does  the  statute  commence  to  run ;  and  it  will 
be  seen  that  the  widow's  right  to  sue  commences  only  after  de- 
mand and  refusal.  With  us  she  is  expressly  given  the  right  to 
sue  if  the  person  in  possession  neglects  to  assign  her  dower  within 
thirty  days  after  the  death  of  her  husband.  Again,  in  New 
Hampshire,  it  seems  that  the  old  writ  of  dower  is  still  in  practice. 

As  to  Oalbraith  v.  Oreen,  13  Serg.  &  B.  86,  whatever  this 
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case  may  have  decided^  it  is  certain  that  the  Pennsylvania  court 
has  held  that  the  Statute  of  Limitations  does  control. 

In  Durham  v.  An^wr^  20  Me.  242,  the  court  decided  that 
where  one  claimed  under  and  not  against  the  husband,  the  stat- 
ute would  not  commence  until  after  his  death.  Whether  or  not 
it  would  then  commence,  the  court  refused  to  decide.  The 
principle  of  the  New  York  cases  cited  by  appellant  will  be 
found  in  J(mes  v.  Powell,  6  Johns.  Ch.  194.  And  it  is  respect- 
fully urged  that  upon  principle  the  last  case  is  directly  in  favor 
of  respondent;  and  it  is  to  be  remembered  that  Chancellor  Kent^ 
from  whom  appellant  quotes,  wrote  the  opinion. 

By  our  Code  there  is  no  longer  a  suit  in  equity  and  an  action 
at  law;  all  actions  are  either  civil  actions  or  criminal  actions. 
It  is  expressly  enacted  that  ^' civil  actions  can  only  be  com- 
menced within  the  periods  prescribed  in  this  title  .  •  •  .  except 
where,  in  special  cases,  a  different  limitation  is  prescribed  by 
statute.^'  (§  28,  Code  Civ.  Proc.  p.  65,  Comp.  Stats.)  The 
law  of  1876,  which  defines  dower  and  provides  for  its  enforce- 
ment, does  not  prescribe  a  different  limitation.  Hence,  it  is 
governed  by:  Firslj  either  the  law  of  the  time  commencing 
actions  concerning  real  property;  or  second,  it. comes  within 
the  statute  fixing  the  time  for  what  were  formerly  suits  in 
equity. 

This  is  certainly  an  action  "concerning  real  property";  it 
is  undoubtedly  an  action  brought  to  recover  the  possession  of 
real  property.  {TutUe  v.  Wilson,  10  Ohio,  26,  27.)  And  see 
below  for  comparison  of  statutes,  Jones  v.  Powell,  6  Johns. 
Ch.  194;  Proctor  v.  Bigelow,  38  Mich.  282;  Torrey  v.  Minor, 
1  Smedes  &  M.  Ch.  489,  494;  Robinson  v.  Ware,  94  Mo. 
678;  Rice  v.  Nelsm,  27  Iowa,  148-157.  By  the  terms  of  the 
law  of  1876,  it  was  made  the  duty  of  respondents  to  assign 
to  plaintiff  her  dower  within  thirty  days  after  the  death  of 
her  husband.  It  appears  that  they  did  not,  and  such  act  was 
hostile  to  her  rights — was  a  disseisin — and  she  has  been 
neither  seised  nor  possessed  of  the  property  within  five  years. 
On  the  contrary,  defendants  have  been  seised  and  possessed 
of  it  ever  since  the  death  of  her  husband.  {Care  v.  Keller,  77 
Pa.  St.  492;  Kinsolving  v.  Pierce,  18  Mon.  B.  784;  Seymour 
Y»  CkirU,  31  Minn.  81.)    Therefore  the  Statute  of  Limitations 
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ooncerning  real  property  applies.  The  law  of  1876  provides 
an  action  for  the  recovery  of  possession.  Section  29  provides 
that  "  no  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  be  maintained/'  etc.  It 
would  seem  that  no  language  could  be  stronger — no  argument 
more  syllogistia  The  Statute  of  Limitations  controls.  {Proo- 
tor  V.  Bigelow,  38  Mich.  282;  Jones  v.  PotoeU,  6  Johns.  Ch. 
1 94 ;  Toney  v.  Minor,  1  Smedes  &  M.  Ch.  489 ;  IkdOe  v.  WiUon^ 
10  Ohio,  26;  Kinndmng  v.  Pieroe,  18  Mon.  B.  782;  Care  v. 
KeUer,  77  Pa.  St.  492;  Bohirmm  v.  Ware,  94  Mo.  682;  Cbn- 
over  V.  Wright,  6  N.  J.  Eq.  613;  47  Am.  Dec.  213;  Berrien  v. 
Qmover,  16  N.  J.  L.  107;  Ramsay  v.  Dozier,  3  Brev.  246.) 
The  10  Ohio  case  will  be  found  peculiarly  applicable,  for  the 
statute  of  that  State  gives  the  same  remedy  to  the  widow,  the 
same  form  of  action,  as  is  given  in  Montana  under  laws  of  1876. 
(See  2  Rev.  Stats.  Ohio  [1880],  §§  5708,  5112.)  The  same  may 
be  said  of  the  cases  from  Missouri,  as  will  appear  m  Robinson 
v.  Ware,  supra;  especially  is  this  true  of  the  Statute  of  Limit- 
ations of  that  State.  The  widow's  remedy  in  Missouri  is  also 
similar  to  ours.  (See  1  Rev.  Stats.  Mo.  [1889],  §§  4535, 4536.) 
It  is  said  that  as  to  the  heirs  of  the  husband,  they  are  cotenants, 
and  the  statute  does  not  apply  until  forty  days  after  death ;  but 
as  to  a  purchaser,  his  right  is  antagonistic,  and  by  our  statute 
he  must  assign  dower  within  thirty  days;  and  care  must  be 
taken  to  distinguish  the  rule  in  this  State  from  the  rule  in  those 
States  which  requires  the  widow  to  demand  before  she  can  bring 
her  action.  {Rice  v.  Nelson,  supra.)  With  us  she  has  her 
action  for  possession  thirty  days  after  death  of  her  husband, 
although  as  to  damages  they  do  not  accrue  until  demand.  (See^ 
also,  Oonover  v.  WriglU,  6  N.  J.  Eq.  613,  617.) 

As  to  equity  right.  As  before  stated  there  is  a  statute  for  all 
civil  actions,  which  includes  what  were  formerly  actions  at  law 
and  suits  in  equity,  (a)  The  statute  applies  to  what  were  suits 
in  equity.  {Lord  v.  Morris,  18  Cal.  486;  MeOarthy  v.  Jfldte, 
21  Cal.  495;  82  Am,  Dec.  754.)  (6)  But  if  this  should  not 
be  considered  an  action  to  recover  possession  of  real  property, 
then  it  is  governed  by  section  47,  which  applies  to  all  actions 
for  relief  not  hereinbefore  provided  for,  a  section  taken  from 
California,  and  by  the  Supreme  Court  of  that  State  held  to 
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include  all  suits  or  actions  sounding  in  equity  and  not  included 
within  the  prior  (or  other)  sections.  (See  FiUer  v.  Southern  P. 
B.  R.  Co.  52  Cal.  42.) 

Habwood,  J. — The  sole  question  brought  to  this  court  for 
determination  by  this  appeal  is^  what  effect  has  the  general 
Statute  of  Limitations  of  this  State  upon  the  right  of  a  widow 
to  maintain  the  action  provided  by  the  dower  act  for  the  assign- 
ment of  dower? 

It  appears  from  the  record  in  this  case  that  plaintiff  filed 
her  complaint,  setting  forth^  in  effect^  that  plaintiff  intermarried 
with  Henry  S.  Crittenden,  September  13,  1874,  and  lived  with 
her  said  husband  from  that  date  continuously  in  Montana  until 
his  death,  which  occurred  in  the  month  of  October,  1878;  that 
during  said  coverture,  her  said  husband  was  seised  in  fee  of 
certain  real  estate  described  and  situate  in  Meagher  County  • 
that  about  the  month  of  November,  1877,  the  said  Crittenden 
sold  and  conveyed  said  land,  without  the  plaintiff^s  consent  and 
without  her  joining  in  such  conveyance,  and  that  plaintiff  has 
never  relinquished  her  dower  right  in  said  land ;  that  defend- 
ants are  now  in  possession  of  said  land,  and  claim  to  own  the 
same. 

The  court  below  sustained  defendants'  demurrer  to  the  com- 
plaint, on  the  ground  that  it  appeared  from  the  facts  stated  that 
the  Statute  of  Limitations  barred  plaintiff's  right  to  maintain 
her  suit  for  the  assignment  of  dower.  Plaintiff  appealed,  and 
the  same  point  has  been  argued  with  great  ability  and  research 
before  this  court. 

There  is  considerable  variation  in  the  decisions  of  courts  of 
last  resort  upon  this  question,  not  only  as  to  the  conclusions 
reached,  but  also  as  to  the  reasons  assigned  therefor.  It  would 
be  an  unnecessary  task,  here  to  set  forth  a  review  of  all  the 
decisions  which  we  have  examined  upon  this  question,  because 
that  work  has  been  thorouglily  done  by  able  writers.  (2 
Scribner  on  Dower,  523-543;  4  Kent  Com.  [13th  ed.]  70,  and 
notes ;  Washburn  on  Real  Property,  276-278 ;  Angell  on  Limit- 
ations, §  367 ;  Wood  on  Limitation  of  Actions,  684,  586;  Tiede- 
man  on  Real  Property,  §  131.) 

In  setting  forth  the  reasons  upon  which  we  arrive  at  the  oon- 

VoL.  X.— 87. 
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elusions  herein  announced,  we  shall  bring  to  attention  such 
cases  as  illustrate  the  dificrent  views  heretofore  held  by  the 
courts,  and  the  different  statutes  upon  which  the  same  were 
foundeil.  These,  together  with  the  dicta  of  able  writers,  ^ch 
as  cited  mpt'a,  and  the  collation  of  authorities  by  them  cited, 
which  we  have  to  a  large  extent  examined,  have  given  us  much 
aid  in  determining  the  question  before  us. 

The  prototype  of  the  Statutes  of  Limitations,  enacted  in  the 

various  States  of  the  American  Union,  is  undoubtedly  the  early 

English  statutes  on  the  same  subject     (Augell  on  Limitations, 

ch.  2;  Wood  on  Limitation  of  Actions,  ch.  1.)    We  observe,  as 

bearing  upon  the  question  before  us,  that  it  is  agreed  by  the 

writers,  that  it  has  been  uniformly  held  by  the  English  courts, 

Jthat  the  general  Statutes  of  Limitations  of  England  did  not 

:apply  to  writs  for  assignment  of  dower;  but  in  later  times 

.special  statutes  have  been  passed  limiting  the  period  for  the 

.assertion  of  that  right.     (See  authorities  cited  supra.) 

In  the  United  States,  as  before  observed,  and  as  will  be  seen 
'by  an  examination,  the  holding  is  not  uniform.  But  the  terms 
of  the  Statutes  of  Limitation  vary  greatly  in  different  States, 
as  will  be  seen  by  comparison  (Angell  on  Limitations,  and 
Wood  on  Limitation  of  Actions,  Appendix);  and  it  is  there- 
fore not  at  all  strange  that  while  in  some  cases  the  action  or 
suit  for  the  assignment  of  dower  is  held  to  be  within  the  stat- 
ute, by  reason  of  its  terms,  in  other  cases  and  under  statutes 
•^f  different  terms  the  contrary  is  held. 

*  In  the  case  of  Jones  v.  Powell^  6  Johns.  Ch.  194,  decided  in 
1822,  Chancellor  Kent  uses  language  tending  strongly  to  indi- 
vcate  that  he  held  the  opinion  that  the  general  Statute  of  Limit- 
lation,  in  force  in  New  York  at  that  time,  according  to  its  terms, 
would  bar  an  action  for  the  assignmeut  of  dower.  However, 
the  decision  was  not  controlled  by  the  general  statute  com- 
mented on,  because  the  dower  act  there  provided  that  ''a  widow 
«hall  be  at  liberty  at  any  time  during  her  life  to  make  a  demand 
for  her  dower."  In  view  of  that  provision  the  chancellor 
observes  that  the  court  "  may  therefore  put  out  of  the  consider- 
ation of  this  case  the  effect  of  any  legal  limitation  to  the  action 
of  dower.''  The  comments  of  the  chancellor  in  that  case, 
idthough  upon  statutes  which  did  not  control  his  decision^  carry 
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much  weight  in  view  of  his  eminent  abilities,  and  are  justly 
relied  on  by  counsel  for  respondent.  One  provision  of  the  stat- 
ute commented  on  is  quoted  in  the  opinion  as  follows :  "  No  per- 
son shall  make  any  entry  into  lands,  but  within  twenty-one  years 
next  after  his  right  of  action  accrued.^'  This  limitation,  it  was 
thought,  would  bar  the  possessory  action  of  the'  widow  for 
dower.  Notwithstanding  the  views  of  the  chancellor  expressed 
in  that  case,  we  observe  that  when  he  afterward  wrote  the  fourth 
volume  of  his  commentaries,  in  treating  of  the  subject  of  the 
limitation  of  the  action  of  dower,  he  cites  other  cases  where  the 
question  had  come  under  consideration  in  the  United  States, 
but  makes  no  mention  of  the  case  of  Jones  v.  PoioeU,  supra,  nor 
does  he  express  the  views  therein  set  down.  Evidently  that 
case  was  regarded  as  containing  only  a  passing  comment  on  a 
statute  which  did  not  control  the  decision.  The  author  says : 
"In  the  English  law,  the  wife's  remedy  by  action  for  her  dower 
is  not  within  the  ordinary  Statutes  of  Limitations,  for  the  widow 
has  no  seisin;  but  a  fine  levied  by  the  husband,  or  his  alienee 
or  heir,  will  bar  her,  by  force  of  the  statute  of  non-claims, 
unless  she  brings  her  action  within  five  years  after  her  title 
accrues,  and  her  disabilities,  if  any,  be  removed.  In  South 
Carolina,  it  was  held  in  Ramsay  v.  Doner,  3  Brev.  246,  and 
again  in  Boyle  v.  Rowand,  3  Desaus.  Eq.  555,  that  time  was  a 
bar  to  dower,  as  well  as  to  other  claims.  But  in  the  English 
law  there  is  no  bar;  and  in  New  Hampshire,  Massachusetts, 
and  Georgia,  it  has  been  adjudged  that  the  writ  of  dower  was 
not  within  the  Statutes  of  Limitations.  As  to  the  account 
against  the  heir  for  the  mesne  profits,  the  widow  is  entitled  to 
the  same  from  the  time  her  title  accrues;  and  unless  some 
special  cause  be  shown,  courts  of  equity  carry  the  account  back 
to  the  death  of  the  husband.  The  New  York  Revised  Statutes 
have  given  a  precise  period  of  limitation,  and  require  dower  to 
be  demanded  within  twenty-one  years  from  the  time  of  the 
death  of  the  husband,  or  from  the  termination  of  the  disabilities 
therein  mentioned.'' 

The  Revised  Statutes  of  New  York,  "giving  a  precise  period 
of  limitation''  to  the  action  for  dower  mentioned  in  the  text 
quoted,  was  passed  after  the  decision  of  the  case  of  Jones  v. 
Powell.    After  the  decision  of  that  case,  the  question  of  the 
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effect  of  the  general  Statute  of  Limitations  upon  the  widow^s 
right  of  action  for  assignment  of  dower  arose  in  certain  cases- 
which  he  mentions,  and  were  determined  upon  the  consider- 
ation  of  the  general  statutes;  notably  the  cases  of  Barnard  v, 
Mioards,  4  N.  H.  107;  17  Am.  Dec.  403;  and  Parker  v. 
Obeary  7  Met.  24 ;  wherein  it  was  held  that  general  statutes^ 
very  much  like  that  of  New  York  when  the  case  of  Jones  v. 
PaweU  was  decided,  do  not  apply  to  the  dower  right.  We  shall 
have  occasion  to  refer  to  these  cases  further  along  in  this  opinion. 

In  1847  the  Supreme  Court  of  Michigan,  in  an  elaborate 
opinion  {May  v.  Rumney,  1  Mich.  1),  reviewing  the  American 
and  English  authorities,  arrived  at  the  same  conclusion  ex- 
pressed in  the  Massachusetts  and  New  Hampshire  cases,  supra. 
So  in  Missouri  in  1862,  under  a  statute  substantially  like  the 
present  statute  of  Montana,  it  was  held  that  the  general  Statute 
of  Limitation  did  not  bar  the  dower  right.  (LUtleton  v.  Pal- 
terson,  32  Mo.  357.) 

In  Michigan  the  question  came  before  the  Supreme  Court 
again  in  1878  {Proctor  v.  Bigehw,  38  Mich.  282);  and  it  was 
held  that  the  statute  as  it  then  stood  barred  the  widow's  action 
for  dower.  Some  changes  it  appears  had  been  made  in  the 
statute  since  the  case  of  3Iay  v.  Rumney  was  decided,  relating 
to  the  action  for  dower,  which  are  reviewed  by  Chief  Justice 
Campbell  in  the  opinion,  and  the  conclusion  announced  was 
placed  upon  the  ground  that  the  action  for  the  assignment 
of  dower,  being  by  statute  made  an  action  of  ejectment,  was 
within  the  general  terms  of  the  Statute  of  Limitation,  which 
was  quoted  in  the  opinion  as  follows:  ^'No  person  shall  com- 
mence an  action  for  the  recovery  of  any  lands,  nor  make  any 
entry  thereupon,  unless  within  twenty  years  after  the  right  to 
make  such  entry  or  bring  such  action  first  accrued." 

The  statute  just  quoted  from  the  Michigan  decision,  and  the 
statute  of  Montana  quoted  above,  furnish  an  illustration  of  two 
quite  common  forms  of  statutes  on  the  subject  before  us.  The 
Michigan  statute,  and  others  of  that  form,  provides  the  limit* 
ation,  from  the  time  the  right  to  make  the  entry  or  bring  the 
action  ^^ first  accrued";  while  the  statute  of  Montana  and  others 
of  like  terms  provide  that  the  action  is  barred,  '^unless  it  ap- 
pear that  the  plaintiff^  his  ancestor,  predecessor,  or  grantor,  was 
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seised  or  possessed  of  the  property  in  qaestiou^'  within  the  time 
j)rescribed.  Now,  as  applicable  to  the  right  of  dower,  the  two 
forms  of  statute  are  vastly  different.  Dower  is  a  life  estate^ 
in  the  widow,  cast  by  law,  in  conjunction  with  certain  condi- 
tions, which  together  operate  to  initiate  and  consummate  the 
right  of  dower.  The  wife  has  no  possession  or  seisin,  nor  has 
she  a  right  thereto,  until  the  estate  is  consummated  and  as- 
signed. It  cannot  in  the  nature  of  this  particular  estate  be 
logically  maintained  that  the  widow  has  any  ancestor,  prede- 
cessor, or  grantor  of  the  dower  right,  in  the  sense  in  which 
those  terms  are  used  in  section  29  of  our  Code  of  Civil  Proced- 
ure. Mr.  Angell,  in  his  work  on  Limitations,  says :  "Dower 
is  not  within  the  Statute  of  Limitation  of  Henry,  or  of  James; 
but  a  fine  levied  by  the  husband,  or  his  alienee  or  heir,  will  bar 
her  by  force  of  the  statute  of  non-claims,  unless  she  bring  her 
4iction  within  five  years  after  the  accruing  of  her  title,  and  the 
removal  of  her  disabilities,  if  any.  In  New  Hampshire,  in 
Georgia,  in  North  Carolina,  and  in  Tennessee,  the  writ  is  not 
within  the  Statute  of  Limitations,  and  in  Maryland  it  has  been 
held  that  the  Statute  of  Limitations  is  no  bar  in  equity  to  the 
claim  of  dower.  The  principle  of  the  doctrine  is  stated  clearly 
by  the  court  in  the  case  in  New  Hampshire.  (Barnard  v.  Ed- 
viardsj  supra.)  The  view  taken  by  the  court  was  that  the  statute 
applied  only  to  actions,  entries,  and  claims,  founded  upon  a  pre- 
vious seisin  or  possession  of  the  lands  demanded,  from  which 
■seisin  or  possession  the  time  of  limitation  may  be  dated ;  and 
that  dower  cannot  have  a  limitation  dated  from  the  seisin  of  the 
husband,  and  that  a  limitation  cannot  be  dated  from  the  seisin 
or  possession  of  the  widow,  because  she  cannot  have  either  until 
dower  has  been  assigned  to  her.  This  doctrine  was  recognized 
and  approved  by  the  Supreme  Court  of  Massachusetts  in  a  case 
(Parker  v.  Obear,  supra),  wherein  it  was  decided  that  a  writ  of 
dower  was  not  barred  by  the  Revised  Statutes  of  that  State; 
and  the  court  say  that  the  limitation  being  thus  dated  from  the 
seisin,  it  would  be  absurd  to  extend  it  to  actions  in  which  seisin 
not  being  issuable,  can  never  become  the  subject  of  evidence  on 
the  trial.'^     (Angell  on  Limitations,  §  367.) 

In  a  note  to  the  above  text  appears  a  quotation  from  Brook's 
heading  upon  the  statute  32  Hen.  YIII.,  chapter  2,  as  follows : 


682  BuET  V.  Cook  Sheep  Co.  [Juue  T., 

**  A  woman  brought  a  writ  of  dower,  of  the  seisiD  of  her  hus- 
band sixty-one  years  past,  the  action  lieth,  because  that  is  not 
of  her  own  seisin,  nor  of  none  of  her  ancestors  nor  predecessors, 
neither  is  it  an  action  possessory,  and  it  is  not  prohibited  by 
the  statute/' 

The  first  section  of  the  dower  act  of  this  State  provides  that 
"a  widow  shall  be  endowed  of  the  third  part  of  all  lands 
whereof  her  husband  was  seised  of  an  estate  of  inheritance  at 
any  time  during  the  marriage,  unless  the  same  shall  have  been 
relinquished  in  legal  form/'  Now,  if  it  be  held  that  when  she 
petitions  under  that  act  for  the  assignment  of  the  estate,  of 
which  the  law  endows  her,  she  must  show  that  she,  or  her 
predecessor  or  grantor,  was  seised  or  possessed  of  the  estate 
claimed  within  five  years,  we  are  constrained  to  ask,  how  will 
she  do  this?  To  whom  will  she  point  as  predecessor  or  grantor 
of  the  estate  with  which  the  law  declares  she  "shall  be  en- 
dowed?" It  cannot  be  said  that  her  husband  was  her  grantor 
or  predecessor.  He  neither  grants  to  her,  nor  can  he  grant 
away  from  her,  that  dower  estate.  It  is  true  the  husband  is 
the  person  through  or  under  whom  the  wife,  by  virtue  of  law, 
claims  her  dower;  but  our  Statute  of  Limitation  does  not  con- 
tain the  terms  "through  or  under  whom"  the  plaintiff  claims, 
as  often  appears  in  statutes.  If  it  should  be  held  that  the  hus- 
band is  the  grantor  or  predecessor  of  the  wife's  dower  estate, 
then  the  wife  would  be  compelled  to  show  that  he  was  seised  or 
possessed  within  five  years,  or  her  dower  would  be  lost;  and  in 
such  case  he  could  convey  the  seisin  and  possession,  and  remain 
out  five  years,  and  if  he  lived  that  length  of  time,  the  dower 
would  be  lost  by  force  of  the  Statutes  of  Limitations  before  it 
was  consummated;  notwithstanding  the  statute  declares  she 
shall  be  endowed  of  one  third  of  the  lands  whereof  her  husband 
was  seised  '^at  any  time  during  the  marriage,  unless  relinquished 
in  legal  form."  If  it  is  held  that  the  husband's  ancestor, 
grantor,  or  predecessor  is  also  the  grantor  or  predecessor  of  the 
wife's  dower  estate,  then  the  very  seisin  of  the  husband  for  five 
years  prior  to  the  consummation  of  the  dower  estate  would  bar 
her  dower,  because  she  would  have  to  point  to  her  husband's 
ancestor,  grantor,  or  predecessor  as  her  predecessor,  and,  of 
course,  they  would  under  that  state  of  fiicts  have  been  out  of 
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possession  and  seisin  for  the  period  of  five  years.  These  de- 
ductions we  think  would  certainly  result  from  holding  that  the 
widow  must  bring  her  action  for  the  assignment  of  dower  within 
the  provisions  of  section  29  of  the  Code.  Upon  reason  and 
authority^  and  the  unquestioned  meaning  of  the  terms  used  ia 
that  section,  we  think  it  was  never  intended  to  apply  as  a  bar 
or  limitation  to  the  widow's  suit  for  the  assignment  of  dower. 

In  our  investigation  of  this  subject,  we  have  nowhere  found 
any  authority  questioning  the  force  of  the  reasoning  set  forth 
in  the  New  Hampshire  and  Massachusetts  cases  cited  supra^ 
In  the  well  sustained  opinions,  where  it  has  been  held,  as  in 
Michigan  {Proctor  v.  Bigdow,  supra),  that  the  general  Statute 
of  Limitation  barred  the  action  for  assignment  of  dower,  the 
statute  provided  that  the  action  must  be  commenced  within  the 
stated  period  "  after  the  right  to  make  such  entry  or  bring  such 
action  first  accrued ;'^  or  as  in  Ohio  {lulUe  v.  Wilson,  10  Ohio, 
25),  where  the  statute  on  which  the  decision  was  founded  pro- 
vides:  "That  no  person  or  persons  shall  hereafter  sue,  have,  or 
maintain  any  writ  of  ejectment,  or  other  action  for  the  recovery 
of  the  possession,  title,  or  claim  of,  to,  or  for  any  land,  tene* 
ment,  or  other  hereditament,  but  within  twenty-one  years  next 
after  the  right  of  such  action  or  suits  shall  have  accrued/'     As 
remarked  by  the  court  in  that  case :   "  It  will  be  seen  that  it  is 
not  only  the  action  of  ejectment  which  is  barred  by  this  statute^ 
but  every  other  action  for  the  recovery  of  the  possession,  title, 
or  claim  to  any  land.''     It  is  readily  seen  that  such  statutes,  or 
statutes  of  other  terms  of  like  import,  may  fairly  be  construed 
to  apply  as  a  bar  to  the  action  for  dower. 

It  is  contended  by  counsel  for  respondent  that  if  section  29 
is  inapplicable  to  the  action  for  assignment  of  dower,  section  4T 
of  the  Code  would  apply  and  bar  the  action  in  three  years  from 
the  time  the  right  accrued. 

Title  3  of  the  Compiled  Statutes  is  devoted  to  the  subject  of 
limitation  of  actions.  Chapter  2  of  this  title  prescribes  limit- 
ations of  actions  concerning  real  property.  Chapter  3  of  said 
title  appears  to  be  intedded  to  apply  only  to  actions  concerning 
other  rights  of  action  than  those  relating  to  real  property ;  for 
the  first  section  of  chapter  3  provides  for  "actions  other  than 
those  for  the  recovery  of  real  property  as  follows,"  eta    Section 
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47  of  the  same  chapter  provides  as  follows :  "  An  action  for 
relief  not  hereinbefore  provided  for  must  be  commenced  within 
three  years  after  the  cause  of  action  shall  have  accrued,'* 

We  do  not  think  this  section  was  intended  bj  the  legislature 
to  apply  to  actions  concerning  real  property.  In  the  case  of 
Robinson  v.  Ware,  94  Mo.  678,  wherein  the  Supreme  Court  of 
Missouri  completely  reverses  the  construction  of  the  statute 
as  held  in  LiUleton  v.  Patterson,  supra,  the  court  considers  the 
bearing  of  a  clause  in  the  Missouri  statute  like  section  47  of 
our  Code,  which  the  court  termed  a  "catch-all  clause.'^  In  one 
part  of  the  opinion  it  is  said:  "We  believe  such  an  action 
(action  for  dower)  would  have  been  held  to  be  barred  in  the  case 
of  LiUleton  v.  Patterson,  either  by  the  first  section  of  the  Act 
of  1847,  or  this  general  clause  of  the  Act  of  1849,  had  the 
court  been  called  upon  to  consider  the  statute  as  a  whole;  but 
the  cause  there  appears  to  have  accrued  before  the  adoption  of 
the  act  of  1849.  Which  of  the  sections  would  have  been  ap- 
plied is  not  material  at  this  time  in  this  case/'  Farther  along 
in  the  opinion  referring  to  the  "catch-all  clause"  it  is  said  the 
same  reads:  "Civil  actions,  'other  than  for  the  recovery  of 
real  property,'  can  only  be  commenced  within  the  time  pre- 
scribed in  sections  which  follow.  The  words  just  quoted  ex- 
clude actions  for  the  recovery  of  real  estate,  and  hence  the 
general  clause  of  section  3229  cannot  be  held  to  apply  to  an 
action  for  dower."  Under  such  contradictory  views,  we  can- 
not see  why  the  court,  in  Littleton  v.  Patterson,  would  have 
held  the  case  barred  "  by  the  general  clause  in  the  act  of  1849," 
namely,  the  "  catch-all  clause." 

It  appears  that  the  only  use  made  of  that  clause  by  the  court, 
in  the  case  of  Robinson  v.  Ware,  supra,  was  to  draw  there- 
from what  the  court  deemed  an  indication  of  "legislative  policy" 
to  place  a  limitation  on  all  actions;  and  hence  that  the  same 
section,  which  had  in  Littleton  v.  Patterson  been  held  not  to 
apply  to  dower,  should  be  held  to  apply  as  a  bar  thereto.  Was 
not  the  silence  of  successive  legislatures  for  twenty-six  years, 
and  the  failure  to  give  the  courts  a  statute  which  would  clearly 
place  a  different  limitation  on  the  action  for  dower,  a  tacit  ap- 
proval of  the  construction  given  in  Littleton  v.  Patterson  f  Is 
not  that  kind  of  indication  of  "legislative  policy"  far  more 
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direct  and  satisfaotorj  than  anything  suggested  in  Bobinson  v. 
Ware,  supra  f 

There  is  a  limitation  on  dower,  that  is^  the  natural  limitation 
on  the  life  estate.  It  may  be  that  the  legislature  is  satisfied 
with  that  limitation^  and  it  may  in  its  wisdom  fix  a  different 
limitation  thereon.  But  at  present  we  find  no  statute  barring 
the  right  of  the  widow  to  prosecute  her  action  for  the  assign- 
ment of  dower. 

It  is  contended  by  counsel  for  respondent  that  every  civil 
action  is  limited  to  a  certain  period  by  our  statute,  either  by  a 
specific  provision,  or  by  the  general  terras  of  section  47.  We  do 
not  think  that  proposition  will  hold  in  all  cases.  For  instance, 
it  could  be  argued  with  as  much  force  that  the  action  for  divorce, 
on  the  ground  of  desertion,  or  habitual  drunkenness,  or  convic- 
tion of  an  infamous  crime,  is  in  all  its  attributes  as  much  a  civil 
action  as  is  the  suit  under  the  statute  for  assignment  of  dower. 

Both  actions  are  given  by  statute,  and  the  procedure  of  the 
Civil  Code  is  made  applicable,  except  as  otherwise  provided  in 
the  respective  acts.  The  action  for  divorce  is  not  specified  in 
the  general  Statutes  of  Limitation ;  and  if  barred  it  would  be 
by  the  sweeping  terms  of  section  47.  But  we  do  not  think  it  is 
generally  held  by  the  bench,  or  profession,  that  an  action  for 
divorce  on  the  ground  that  one  spouse  had  been  convicted  of  an 
infamous  crime  would  be  barred  by  section  47,  if  the  complain- 
ing spouse  should  forbear,  for  three  and  a  half  years  for  instance 
after  the  conviction,  to  proceed  for  divorce.  Although  it  could 
not  be  said  that  the  right  to  the  relief  prayed  for  did  not  accrue 
at  the  time  of  conviction. 

Of  course  the  court  of  chancery  may  refuse  to  entertain  a 
atale  complaint  for  divorce,  for  some  causes,  but  that  bar  is  not 
placed  on  the  general  Statute  of  Limitation. 

It  is  ordered  that  the  judgment  of  the  trial  court  be  reversed 
at  costs  of  respondent,  and  remanded  for  further  proceedings. 

BuLEE^  C.  J.|  and  De  Witt,  J.^  concur. 
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Pbobati  lik'W—Administraton. — Where  a  decree  of  diatribation  of  an  estate  of 
the  Yalae  of  fifteen  thousand  dollars  bad  been  made  and  the  final  account  of  the 
adminlBtrator  approYed,  and  himself  and  bis  bondsmen  discharged  in  less  than 
two  months  after  the  granting  of  letters  of  administration,  and  it  also  appeared 
that  no  inventory  or  appraisement  had  ever  been  made  or  notioes  to  heirs  giTen 
by  mailing  the  same  in  addition  to  publication,  the  proceedings  will  be  annulled 
and  the  administration  of  tlie  estate  re-opened  for  regular  administration. 

Adxinistbatobs  —  Costs,  — In  the  case  at  bar  the  costs  of  such  irregular  proceedings 
and  of  appeal  to  the  Supreme  Oourt  were  ordered  taxed  against  the  adminis- 
trator personally. 

Appeal  from  Third  Judicial  Diatridy  Deer  Lodge  County. 
The  order  of  distribution  was  made  by  Dukpeb,  J. 
Forbia  A  Forbia,  for  Appellant. 
Thompson  Oampbellf  and  Robinson  &  Slapldon,  for  Respondent. 

Harwood,  J. — The  appeal  herein  is  from  an  order  of  dis- 
tribution of  the  estate  of  Elizabeth  McFarland,  deceased.  The 
appeal  is  prosecuted  on  behalf  of  Hannah  De  Long  and  others, 
who  claim  to  be  heirs  at  law  of  decedent. 

The  record  before  us  is  certified  by  the  clerk  of  the  court 
below  to  contain  all  records,  files,  and  proceedings  had  in  that 
court  in  reference  to  the  estate  of  decedent;  and  from  the  record 
it  appears  that  said  Elizabeth  McFarland  died,  at  the  county 
of  Deer  Lodge,  State  of  Montana,  on  the  first  day  of  November, 
A.  D.  1889;  that  on  the  fifth  day  of  December,  1889,  a  petition 
was  filed  in  the  District  Court  within  and  for  said  county  by 
Wilbur  N.  Aylesworth,  representing  to  the  court  that  said 
Elizabeth  died  as  aforesaid,  leaving  an  estate  in  Montana,  con- 
sisting of  real  and  personal  property,  of  the  value  of  about 
fifteen  thousand  dollars;  and  also  that  decedent  left  a  last  will 
and  testament,  which  was  tendered  with  said  petition,  and  the 
probate  thereof  asked,  together  with  the  appointment  of  Orren 
Emmerson  as  administrator  of  said  estate  with  the  will  annexed; 
that  on  December  -28,  1889,  said  petition  was  heard,  and  the 
said  last  will  and  testament  of  decedent  was  proved  and  ad- 
mitted to  probate,  and  letters  of  administration  were  issued  to 
said  Orren  Emmerson  by  order  of  said  court 
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Nothing  further  appears  to  have  been  done  in  the  matter  of 
said  estate  until  about  a  month  afler  the  probate  of  said  will^ 
and  the  issuance  of  such  letters  of  administration  with  the  will 
annexed^  when  on  January  23^  1890^  said  administrator  filed  in 
said  court  his  petition  praying  for  a  decree  construing  the  will 
of  decedent,  and  an  order  of  distribution  of  the  estate  accord- 
ing to  the  devises  and  bequests  of  the  will;  and  that  if  the 
whole  of  said  estate  was  not  devised  by  said  will,  that  the  court 
determine  what  portion  of  said  estate  be  divided  amongst  the 
heirs  at  law  of  decedent,  and  make  an  order  for  the  distribution 
of  the  same. 

It  appears  that  all  the  heirs  at  law  of  decedent  were  not 
known  to  petitioner  when  the  petition  asking  for  the  probate 
of  the  will  was  filed,  because  it  is  alleged  in  that  petition  that 
the  next  of  kin  to  decedent  of  whom  petitioner  was  advised  "  is 
Hannah  De  Long  of  Brooklin,  Ontario,  Canada,  and  John 
Fisher  of  Walkertown,  Yorkshire,  England;"  while  in  the 
petition  for  distribution  of  said  estate  it  is  alleged  that  "  the  next 
of  kin  of  said  Elizabeth  AIcFarlaud,  deceased,  are  her  brothers 
and  sisters,  to  wit,  John  Fisher,  brother,  Mrs,  Hannah  De 
Long,  sister,  and  Samuel  H.  Fisher,  now  deceased;  that  said 
Samuel  H.  Fisher  left  him  surviving  Isabella  Fisher,  his  widow, 
and  four  children,  to  wit,  Mrs.  Kate  Gee,  Mary  Ann  Sadler, 
William  Fisher,  and  John  Fisher."  It  is  not  shown  where 
such  additional  heirs  at  law  reside,  nor  is  it  shown  that  their 
residence  was  unknown  to  the  administrator. 

Upon  the  presentation  of  the  petition  for  distribution  of  said 
estate,  and  the  construction  of  said  will,  the  court  made  an 
order  setting  the  same  for  hearing  on  February  8,  1890;  and 
ordered  that  all  persons  interested  in  the  estate  be  and  appear 
on  that  day,  and  show  cause  "why  said  administrator's  account 
should  not  be  allowed,  and  an  order  that  the  residue  of  said 
estate  remaining  in  the  hands  of  said  administrator  be  decreed 
ta  be  the  property  of  the  devisees  named  in  the  will  of  said  tes- 
fyitnx/^  and  that  a  copy  of  said  order  "be  published  in  the 
Silver  State,  a  weekly  newspaper  published  in  said  county,  by 
/two  insertions  of  said  order/' 

The  next  proceeding  in  said  estate  was  the  hearing  of  the 
petition  for  distribution^  set  down  for  hearing  as  aforesaid,  on 
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the  8th  of  February,  1890.  And  upon  said  hearing,  an  order 
and  decree  was  made,  construing  the  will  of  decedent,  and  order- 
ing the  estate  distributed  to  Wilbur  N.  Aylesworth,  and  to  the 
^tate  of  David  H.  McFarland,  deceased,  the  said  Aylesworth 
and  David  H.  McFarland  being  legatees  named  in  the  said  will 
of  Elizabeth  McFarland,  decedent.  It  was  further  ordered  that 
upon  the  said  administrator  delivering  over  the  estate  of  dece- 
dent as  provided  by  said  order,  the  administration  of  said  estate 
^^ shall  be  declared  fully  settled  and  closed,  and  said  adminis- 
trator and  his  bondsmen  shall  be  released  from  any  further 
duties  or  trusts.*' 

No  appearance  was  made  at  said  hearing,  nor  during  any  other 
proceedings  in  said  estate,  by  any  of  said  heirs  at  law  of  decedent. 

It  is  contended  on  behalf  of  appellants  that  the  procedure  had 
in  this  summary  administration  and  distribution  of  said  estate 
was  irregular  and  unlawful,  and  therefore  that  the  said  decree 
construing  decedent's  will  and  order  of  distribution  of  said  estate 
should  be  set  aside  and  vacated,  because  the  same  was  premature^ 
and  because  other  requirements  of  the  statute  in  the  adminis- 
tration of  said  estate  were  not  complied  with ;  such  as  making 
an  inventory  and  appraisement  of  said  estate,  and  the  giving 
of  due  notice  to  heirs  at  law  by  mailing  of  notices,  in  addition 
to  the  publication,  and  waiting  the  time  required  by  statute 
before  ordering  the  distribution  of  said  estate.  It  is  further 
contended  on  behalf  of  appellants  that  the  construction  of  the 
will  of  decedent  was  erroneous;  and  that  the  distribution  of 
the  estate  thereunder  was  not  in  accordance  with  the  provisions 
of  law  applicable  to  the  facts  before  the  court  when  the  order 
was  made.  The  point  is  made  that,  as  appeared  to  the  conrty 
and  as  shown  by  the  record  here,  said  David  H.  McFarland, 
one  legatee  under  the  will  of  Elizabeth  McFarland,  died  prior 
to  the  death  of  Elizabeth,  and  that  the  bequest  to  him  lapseil, 
and  should  not  have  been  distributed  to  the  estate  of  David  H. 

We  shall  not  at  this  time  discuss,  or  undertake  to  determine 
the  point  presented  as  to  the  construction  of  said  will.  Upon  a 
proper  hearing  before  the  court  below,  with  the  parties  repre- 
sented, it  may  be  that  then  with  such  light  as  is  brought  to  the 
consideration  of  the  court,  a  satisfactory  construction  of  the  will 
of  decedent  will  be  made. 


1891.]  In  SB  McFarland's  Estate.  6S9 

It  suffices  for  the  disposition  of  this  appeal  to  find^  as  w& 
have  from  a  review  of  the  record,  that  there  has  been  no  regular 
procedure  in  the  admiuistration  of  said  estate  subsequent  to  the 
issuance  of  the  letters.  The  irregularities  complaiued  of  are 
apparent  from  the  record.  Tliere  is  no  law  which  authorizes 
such  procedure  in  the  administration  and  disposition  of  an 
estate,  as  appears  to  have  been  had  in  this  instance. 

The  heirs  of  decedent,  and  all  legatees,  devisees,  creditors,, 
guardians,  and  others  who  may  be  in  any  way  interested  in  an 
estate,  and  their  counsel,  have  a  right  to  presume  that  the  re- 
quirements of  the  statute  will  be  fulfilled  in  the  adminis- 
tration thereof;  and  they  have  a  right  to  presume  that  no  final 
distribution  thereof  will  be  made  until  such  intermediate  pro- 
ceedings have  been  had,  and  the  period  fixed  by  statute  for  the 
distribution  has  arrived;  and  such  interested  parties  have  a 
right  to  the  time  provided  by  law,  for  the  orderly  procedure  in 
the  administration  of  an  estate,  or  the  execution  of  a  will,  to- 
appear  and  make  a  showing  of  their  claims  and  interests. 

The  earliest  period  at  which  the  law  provides  for  even  a 
partial  distribution  to  "heir,  devisee,  or  legatee'^  is  "after  the 
lapse  of  four  months  from  the  issuing  of  letters  testamentary 
or  of  administration ;''  and  this  distribution  is  made  upon  the 
distributee  giving  bond  as  required.  (§  284,  Prob.  Prac.  Act.) 
There  are  provisions  for  the  summary  settlement  of  estates, 
where  the  value  of  the  whole  estate  does  not  exceed  the  amount 
allowed  to  the  widow  and  minor  children  for  their  support; 
and  also  for  the  settlement  of  the  estate  "at  the  end  of  six 
months  after  issuing  of  letters,"  where  the  whole  estate  does  not 
exceed  three  thousand  dollars  in  value.  (§  138,  Prob.  Prac, 
Act.)  There  is  a  further  provision  for  the  settlement  of  an 
estate  "at  the  end  of  six  months  from  the  date"  of  an  order  for 
final  settlement;  which  order  may  be  made  when  it  appears 
from  the  "inventory  and  appraisement  that  the  estate  of  a  de« 
ceased  person  does  not  exceed  five  hundred  dollars."  (§  558, 
'Trob.  Prac.  Act.)  These  provisions  for  settlement  of  small 
estates  require  regular  proceedings  until  the  return  of  the  inven- 
tory and  appraisement,  whereby  is  shown  the  value  and  con- 
dition of  the  estate.  But  in  the  case  before  us,  as  appears  from 
the  record,  no  inventory  and  appraisement  were  ever  returned. 
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However,  it  appeared  by  the  petition  for  letters,  and  from  evi- 
dence on  the  hearing  for  the  probate  of  the  will  of  decedent, 
that  she  left  an  estate  of  the  value  of  fifleeu  thousand  dollars. 

The  requirements  of  the  Probate  Code  are  so  plain  and  specific, 
we  think  the  irregularities  shown  in  this  case  are  inexcusable, 
and  that  the  cost  involved  thereby,  including  the  costs  of  this 
ap])eal,  ought  to  be  taxed  against  said  administrator  personally, 
and  it  will  be  so  ordered. 

Ordered,  that  the  decree  of  the  court  below  construing  the 
will  of  decedent,  onlering  distribution  of  the  estate,  and  ap- 
proving the  final  account  of  said  administrator,  and  discharg- 
ing him  and  his  bondsmen,  and  declaring  said  estate  closed,  be 
and  the  same  are  hereby  set  aside  and  wholly  annulled;  and 
that  the  administration  of  said  estate  be  re-opened  by  the  court 
below;  and  the  administration,  settlement,  and  distribution 
thereof,  subsequent  to  the  issuance  of  letters  of  administration 
with  the  will  annexed,  be  proceeded  with  in  the  manner  pro- 
vided by  law.  And  it  is  further  ordered  that  all  costs  involved 
in  the  irregular  proceedings  in  said  estate,  subsequent  to  the 
issuance  of  letters  of  administration,  with  the  will  annexed, 
which  proceedings  are  set  aside  by  this  order,  including  the 
costs  of  this  appeal,  be  taxed  against  said  Orren  Emmerson  per- 
sonally, and  that  such  costs  be  not  suffered  to  stand  as  a  charge 
against  said  estate. 

Blake,  C.  J.,  and  De  Witt,  J.,  concar. 
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^*^i     HEANET    ET    AL.,    Respondents,    v.    THE    BUTTE 
iUSi'         AND  MONTANA  COMMERCIAL  COMPANY,  Ap- 

10    6901 
e34    133l  PELLANT, 

iKTUNcnoH—  TV^ffpAM.  —A  tresptw,  u  saoh,  is  not  rabjeot  to  tbe  control  of  a  court 
of  equity  by  injunotion. 

Buck—  Sam^.-^An  injunction  issned  to  restrain  a  trespass  will  be  dissolred  where  it 
does  not  appear  that  the  injury  complained  of  is  irreparable  and  destructiTe  of 
the  estate  in  the  character  in  which  it  is  enjoyed,  or  that  the  ordinary  remedy 
of  a  Judgment  at  law  is  rendered  inadequate  by  the  insolvency  of  the  defendant. 

Appeal  from  Eighth  Judicial  District,  Cascade  CburUy. 
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The  orders  granting  and  refusing  to  dissolve  the  injunction 
were  made  by  Benton,  J. 

Statement  of  the  ease  by  the  judge  delivering  the  opinion. 

The  action  is  for  damages  and  injunction.  The  wrong  com- 
plained of  is  that  defendant  entered  upon  the  land  of  plaintiffs^ 
trespassed  upon  the  same,  and  cut  down  the  trees  upon  the  land. 
An  injunction  was  issued  upon  the  complaint.  That  pleading 
sets  forth  the  following  facts  material  to  this  inquiry :  — 

The  plaintiffs  are  the  owners,  and  at  the  time  of  the  commis- 
sion of  the  alleged  wrongs  were  in  the  possession  of  a  limestone 
mining  claim,  describing  the  same.  The  claim  was  discovered 
and  located  December  18, 1890.  That  it  is  chiefly  valuable  for 
the  deposits  of  limestone  thereon,  and  that  the  plaintiffs  intend 
presently  to  mine  the  same,  and  extract  the  limestone,  and  to 
erect  kilns  thereon  to  burn  the  limestone  and  prepare  it  for 
market;  that  to  do  so  large  quantities  of  fuel  will  be  required, 
and  a  large  amount  of  timber  and  wood  will  be  used  in  mining 
the  claim  and  burning  the  limestone;  that  before  the  wrongs 
complained  of  there  were  growing  upon  said  claim  about  four 
thousand  trees  of  the  proper  size,  character,  quality,  and  kind 
for  fuel  and  use  in  such  business,  and  were  necessary  and  need- 
ful to  the  plaintiffs  in  said  business;  that  it  was  and  is  the  desire 
and  intention  of  plaintiffs  to  use  said  trees  for  said  business; 
that  the  claim  is  remote  from  a  railroad,  and  there  is  little 
timber  near  by,  and  to  obtain  timber  or  wood  for  the  purposes 
aforesaid,  from  lands  other  than  said  claim,  would  necessitate 
great  and  excessive  expense  and  outlay,  and  practically  prevent 
the  plaintiflfe  from  engaging  in  or  carrying  on  said  business,  or 
cause  the  same  to  result  in  failure  or  loss  to  plaintiffs ;  and  that 
owing  to  the  location  and  situation  of  said  claim,  it  is  difBcuIt 
to  have  conveyed  or  brought  thereon  any  considerable  amount 
or  quantity  of  timber,  or  wood,  or  material  for  fuel.  Then 
follow  allegations  that  defendant  trespassed  upon  said  claim, 
and  cut  down  about  three  thousand  five  hundred  of  said  trees, 
io  the  damage  of  plaintiffs  in  fifteen  hundred  dollars;  that 
^defendant  threatens  to  continue  said  acts,  to  remove  the  trees 
ycut,  and  to  fell  the  remaining  trees,  and  to  deprive  plaint- 
/    i£&  of  the  same;  that  plaintifis  believe  that  defendant  will  fell 
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and  remove  all  said  trees,  unless  restrained  by  the  coart;  that 
if  the  trees  are  so  removed,  the  same  cannot  be  returned  to  said 
claim,  and  will  be  forever  lost  to  plaintiffs;  that  plaintifl&  will 
suffer  great  and  irreparable  injury,  and  are  without  a  complete 
and  speedy  remedy  at  law.  A  perpetual  injunction  is  prayed, 
and  also  an  interlocutory  order  restraining  defendant  pendente 
lUe. 

Upon  this  complaint  an  injunction  issued,  restraining  the 
defendant  as  prayed  for,  until  the  further  order  of  the  court. 

Defendant  moved  for  the  dissolution  of  the  injunction  on  the 
ground,  among  others,  that  the  facts  set  forth  in  the  complaint 
do  not  justify  the  issuance  of  the  injunction,  as  plaintiffs  have 
their  remedy  at  law.  The  motion  was  denied.  Defendant 
appeals  from  the  order  denying  its  motion,  and  also  from  the 
order  allowing  the  issuance  of  the  writ. 

Uiomcbs  E.  Brady,  for  Appellant 

It  is  a  well  established  principle  that  in  trespass  oases  the 
injury  complained  of  must  be  shown  to  be  irreparable  to  justify 
the  interference  of  a  court  of  equity.  (1  High  on  Injunctions 
[2d  ed.],  §  22,  and  cases  cited;  Potter  v.  Sohencky  1  Biss.  515; 
Citizens'  Goack  Co.  v.  Camden  Horse  R.  R.  Oo.  29  N.  J.  Eq. 
299.)  It  is  not  sufficient  to  allege  that  the  injury  complained  of 
or  threatened  is  irreparable,  the  facts  must  appear  on  which  the 
allegation  is  predicated  in  order  that  the  court  may  be  satisfied  as 
to  the  nature  of  the  injury.  {Branch  Turnpike  Co.  v.  SupervisorSj 
13  Cal.  190 ;  Leitham  v.  Cmick,  1  Utah,  242;  Baltle  v.  Stephens, 
32  Gra.  26.)  The  injury  to  be  irreparable  must  be  of  such  a 
nature  as  not  to  be  susceptible  of  adequate  pecuniary  compen- 
sation in  damages.  {Weigel  v.  Walsh,  45  Mo.  660;  Belhune  v. 
Wilkins,  8  Ga.  118;  VanwinUe  v.  Curtis,  3  N.  J.  Eq.  422; 
BhiiJ^ey  v.  RUter,  7  Md.  408;  61  Am.  Dec.  371.) 

We  need  go  no  further  than  plaintiffs'  complaint  to  ascertain 
that  the  injury  is  not  irreparable;  the  plaintiffs  do  not  even 
all^  that  this  timber  is  necessary,  nor  that  it  cannot  be  re- 
placed, but  content  themselves  with  the  statement  that  U  is  their 
intention  to  use  U  for  such  purpose,  and  admit  that  it  can  be  sub- 
stituted at  greater  expense.    Our  statutes  provide  ample  remedy 
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at  law  for  these  plaintiffs  by  fixing  the  penalty  for  any  wrongful 
takings  such  as  that  complained  of,  at  treble  the  value  of  same 
or  treble  the  amount  of  damages.  (Comp.  Stats,  first  div. 
§  363.)  And  why  not  ?  There  is  no  allegation  that  the  de- 
fendant is  insolvent,  or  that  a  judgment  for  such  injury  could 
not  be  made  out  of  its  property,  and  their  open  ackoowledg* 
ment  that  their  damages  can  be  measured  pecuniarily  should 
estop  them  from  receiving  the  extraordinary  relief  of  a  court 
of  equity.  {Ooiolea  v.  Shaw,  2  Iowa,  496;  MoMiUan  v.  Ferrdl, 
1  W.  Va.  223;  Western  M.  A  M.  06.  v.  Virgmia  0.  C.  Co.  10 
W.  Va.  250.) 

No  brief  on  file  for  Respondents. 

De  Witt,  J.— A  trespass,  as  such,  is  not  subject  to  the  con- 
trol of  a  court  of  equity,  by  injunction.  (Stevens  v.  Beekmany  1 
Johns.  Ch.  317 ;  Lmngdone  v.  Livingstone,  6  Johus.  Ch.  497 ; 
10  Am.  Dec.  363;  Jerome  v.  Ross,  7  Johns.  Ch.  315;  11  Am. 
Dec.  484;  Shipley  v.  Ritter,  7  Md.  408;  61  Am.  Dec.  371; 
Oowles  V.  Shaw,  2  Iowa,  499;  Eerlin  v.  West,  4  N.  J.  Eq.  449; 
Bethune  v.  Wilkdns,  8  Ga.  118;  OJtkentf  Ooach  Cb.  v.  Camden 
Horse  R.  R.  Co.  29  N.  J.  Eq.  299;  WesUm  if.  &  M.  Co.  v. 
Virginia  O.  Coal  Co.  10  W.  Va.  296;  McMUan  v.  FerreU,  7 
W.  Va.  223.)  But  an  injunction  may  issue  to  prevent  a  tres- 
pass in  '^  cases  of  great  and  irremediable  mischief,  which  dam- 
ages could  not  compensate,  because  the  mischief  reaches  to  the 
very  substance  and  value  of  the  estate,  and  goes  to  the  destruc- 
tion of  it  in  the  character  in  which  it  is  enjoyed.  {Jerome  v. 
Ross,  supra.)  In  this  case  is  an  extensive  review  of  the  de- 
cisions by  Chancellor  Kent,  and  a  dear  statement  of  the  princi- 
ples governing  the  invocation  of  the  writ  of  injunction  against 
trespass.  (See,  also,  to  the  same  effect  the  cases  last  cited 
above,  and  Davis  v.  Reed,  14  M d.  142 ;  Oreen  v.  Keen,  4  Md. 
98 ;  Weigel  v.  Walsh,  46  Mo.  660;  Anderson  v.  Harvey's  Heirs, 
10  Gratt  398.) 

That  equity  may  restrain  trespass,  the  injnry  must  appear  to 

be  irreparable,  and  that  the  plaintiff  has  no  adequate  remedy  at 

law.    In  the  case  at  bar,  the  plainti£b  have  a  remedy  in  an 

action  at  law. 
VOL.X.— sa 
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Is  that  remedy  adequate?  Is  there  anjrthing  to  show  that 
it  is  not?  An  important  element  in  demonstrating  that  the 
remedy  at  law  is  inadequate  is  a  showing  that  the  defendant  is 
insolvent,  and  that  therefore  a  judgment  at  law  would  be  worth- 
less. {Jluaadman  v.  Marquis,  1  Bush,  463;  89  Am.  Dec.  637; 
and  Oowels  v.  I^iaw^  McMillan  v.  FerreUy  Western  if.  &  M.  Oo, 
Y.  Virginia  O.  O.  Ob.,  Kerlin  v.  Wed,  and  W&gd  v.  Walsh, 
cited  above.) 

In  the  case  at  bar  it  does  not  appear  that  the  defendant  is  in- 
solvent. Plaintiffs  could  recover  from  it  in  law  the  full  amount 
of  the  damages  they  suffered. 

The  law,  as  we  deduce  it  from  the  cases,  is,  that  in  order  to 
enjoin  a  trespass,  it  must  appear  that  the  injury  is  irreparable, 
and  destructive  of  the  estate  in  the  character  in  which  it  is  en- 
joyed. Applying  the  rule  to  the  case  at  bar,  we  observe  that 
the  estate  had  not  been  used  at  all.  The  character  in  which 
plaintiffs  intended  to  use  it  was  as  a  limestone  mine.  Cutting 
the  timber  from  the  mine  would  not  destroy  or  injure  the  mine. 
It  would  result  only  in  rendering  fuel  and  timber  at  the  mine 
more  expensive.  Plaintifi^  say  that  they  could  not  get  the  trees 
back  again.  Is  there  anything  about  the  trees  that  makes  them 
peculiarly  useful  as  fuel  or  timber?  Chancellor  Kent  says,  in 
Jerome  v.  Ross,  supra:  "The  plaintiff  speaks  of  the  injury  as 
irreparable,  because  the  loads  of  stone,  taken  from  the  mass  of 
rock,  cannot  be  replaced  or  restored ;  but  as  he  does  not  state 
that  the  rock  was  of  any  use  to  him,  as  proper  or  fit  for  build- 
ing, fencing,  etc.,  or  that  it  was  even  desirable  as  an  object  of 
ornament  or  taste,  there  was  no  need  of  having  the  same  iden- 
tical fragments  of  stone  replaced,  and  the  injury  was  not,  in  the 
sense  of  the  law,  irreparable.  It  was  susceptible  of  a  perfect 
pecuniary  compensation.  The  case,  therefore,  seems  to  resolve 
itself  into  this  single  point,  whether  a  court  of  equity  ought  to 
interpose,  by  injunction,  to  restrain  a  trespass,  when  the  injury 
does  not  appear  to  be  irremediable  and  destructive  to  the  estate, 
and  when  the  ordinary  l^al  remedy  in  the  courts  of  law  can 
afford  adequate  satisfaction.'^ 

It  was  by  no  means  necessary  in  the  case  at  bar  that  plaintiff 
should  have  the  identical  trees  for  fuel  and  timber.  Plaintifis 
say  that  it  is  difficult  to  have  conveyed  to  the  ground  any  con- 
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siderable  amount  or  quantity  of  timber,  or  wood,  or  material 
for  fuel,  and  to  so  convey  it  would  necessitate  great  and  excessive 
expense  and  outlay,  and  cause  the  working  of  the  mine  to  result 
in  failure  or  loss  to  plaintiffs.  But  removing  the  wood,  which 
plaintiffs  intended  to  use  as  fuel  and  timber,  does  not  destroy 
the  inheritance,  does  not  ruin  the  estate,  as  is  said  in  the  decided 
eases*  It  is  said  to  cause  a  loss  and  damage,  for  which  plaint- 
iffs may  recover  the  full  value  at  law,  and  for  all  that  appears 
in  the  record,  such  amount  recovered  will  be  collected  from 
defendant. 

Chancellor  Kent  says  (Stevens  v.  Beekman,  mpra):  "This  is 
a  case  of  an  ordinary  trespass  upon  land  and  cutting  down  the 
timber.  The  plaintiff  is  in  possession,  and  has  adequate  and 
complete  remedy  at  law.  This  is  not  a  case  of  the  usual  appli- 
cation of  jurisdiction  by  injunction;  and  if  the  precedent  were 
once  set,  it  would  lead  to  a  revolution  in  practice;  for  trespasses 
of  this  kind  are  daily  and  hourly  occurring.'* 

There  is  sometimes  diflSculty  in  determining  whether  the  tres- 
pass is  of  such  a  character  as  will  warrant  the  interposition  of 
an  injunction.  The  cases  must  stand  upon  their  own  facts. 
The  chancellor  has,  as  has  also  the  appellate  court,  the  whole 
matter  under  view,  and  must  decide  the  equity  of  each  case. 

The  case  before  us  does  not  present  difficulty.  We  observe 
that  the  injury  to  plaintiffs  is  not  of  that  particular  or  special 
nature  that  goes  to  the  destruction  or  ruin  of  the  estate  in  the 
character  in  which  it  is  proposed  to  enjoy  it;  and  the  injury  is 
not  shown  to  be  irreparable,  in  that,  if  the  complaint  of  injury 
be  well  founded,  plaintiffs  have  a  right  to  a  judgment  at  law  for 
the  whole  damage  that  can  be  shown,  which  judgment,  as  far  as 
the  record  discloses,  is  collectible  from  a  solvent  defendant. 

It  is  therefore  ordered  that  the  orders  of  the  District  Court 
granting  the  injunction,  and  refusing  to  dissolve  the  same,  be 
reversed,  and  the  case  remanded,  with  directions  to  that  court 
to  dissolve  the  injunction. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


EULES 


OV  THB 


SUPREME    COURT 


STATE  OP  MONTANA. 


I. 

The  clerk  of  the  court  shall  record  the  certificates  of  election 
or  commissioDs  and  official  oaths  of  the  chief  justice,  associate 
justices,  and  clerk  of  the  Supreme  Court,  and  attorney-general, 
of  this  State,  from  time  to  time  as  election  or  appointment  to 
such  offices  shall  occur. 

IL 

In  all  cases  where  an  appeal  is  perfected,  and  the  statement 
(if  there  be  one)  settled  twenty  days  before  the  commencement 
of  the  next  succeeding  term  of  this  court,  the  transcript  of 
record  shall  be  filed  on  or  before  the  first  day  of  such  term. 

III. 

If  the  transcript  of  the  record  is  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed,  on  motion,  upon  satis* 
factory  evidence  of  such  omission.  A  cause  so  dismissed  may 
be  restored  during  the  same  term,  upon  good  cause  shown,  on 
notice  to  the  respondent. 

IV. 

On  motion  to  dismiss  the  appeal  for  the  failure  to  perfect  the 
same,  there  shall  be  presented  a  certificate  of  the  clerk  below, 
under  the  seal  of  the  court,  certifying  the  amount  or  character 
of  the  judgment  or  order  appealed  from ;  the  date  of  its  rendi- 
tion ;  the  fact  and  date  of  the  filing  of  the  notice  of  appeal, 
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together  with  the  date  of  service  thereof  on  the  adverse  party ; 
the  fact  and  date  of  filing  of  the  undertaking  on  appeal ;  the 
fact  and  time  of  the  settlement  of  the  statement^  if  there  be  any ; 
and  also^  that  the  appellant  has  received  a  duly  certified  tran- 
Bcripty  or  that  such  transcript  has  not  been  requested  by  appel- 
lant ;  or^  if  requested^  that  the  appellant  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 

V. 

All  transcripts  of  records  in  eases  appealed  to  this  court  shall 
be  printed  or. written  in  type  on  paper  of  uniform  size  and 
quality^  with  a  margin  at  the  top,  bottom,  and  side  of  each  page, 
which  shall  conform  substantially  in  form  and  quality  to  a 
sample  to  be  furnished  by  the  clerk  of  this  court. 

Each  transcript  shall  be  fastened  together  on  the  top  or  left 
side  of  the  pages,  and  shall  have  blank  fly-sheet  covers,  and 
but  one  side  of  the  leaves  shall  be  printed  or  written  upon. 
The  pages  and  lines  shall  be  numbered. 

The  pleadings,  proceedings,  and  testimony  shall  be  chrono- 
logically arranged,  and  all  documentary  evidence  shall  be 
inserted  in  the  narrative  of  the  evidence,  where  the  same  was 
introduced,  unless  the  same  is  brought  to  the  Supreme  Court 
under  rule  XXVIII. 

Each  transcript  shall  be  prefaced  with  an  alphabetical  index, 
specifying  the  page  of  every  paper,  order,  or  proceeding,  and  of 
the  testimony  of  every  witness,  and  every  documentary  exhibit 

VL 

When  there  is  an  exception  to  the  action  of  the  court  below 
in  striking  out,  or  refusing  to  strike  out  portions  of  pleadings, 
evidence,  or  records,  the  same  shall  be  recited  in  full  in  the 
exception  or  motion,  or  be  designated  by  the  lines  and  pages  of 
the  transcript,  instead  of  the  lines  and  pages  of  the  original 
paper. 

VIL 

In  all  cases  the  cost  of  appeal  shall  be  taxed  against  the 
unsuccessful  party  unless  otherwise  ordered  by  the  judgment 
of  this  court;  and  the  remittiiur  shall  contain  a  statement  of 
such  costs  as  are  paid  to  the  clerk  of  this  court. 
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VIIL 

The  transcript  on  appeal  from  a  final  judgment  shall  contain 
copies  of  the  notice  of  appeal^  proof  of  the  service  thereof,  the 
undertaking  on  appeal,  the  pleadings  on  which  are  founded 
the  issues  in  the  case,  the  judgment,  and  such  other  parts  of 
the  judgment  roll  as  are  necessary  to  present  or  explain  the 
points  relied  on,  and  the  statement,  if  there  be  any. 

IX. 

The  transcript,  on  appeal  from  judgment  rendered  on  an 
appeal,  or  from  an  order,  shall  contain  copies  of  the  notice  of 
appeal  and  proof  of  the  services  thereof,  on  appeal,  the  judg- 
ment or  order  appealed  from,  and  of  the  papers  used  on  the 
hearing  in  the  court  below. 


The  appellant  shall  be  charged  with  the  duty  of  having  the 
transcript  perfected  and  filed  with  the  clerk  of  the  Supreme 
Court  in  accordance  with  the  statutes  and  these  rules :  — 

Provided^  that  if  it  shall  appear  to  the  satisfaction  of  the 
court  that  the  appellant  has  filed  his  prceeipe  in  time  with  the 
clerk  of  the  court  below,  directing  the  preparation  of  the  tran- 
script and  specifying  what  portions  of  the  record  the  same  shall 
contain,  then,  in  case  the  transcript  is  imperfect,  and  does  not 
conform  to  the  requirements  of  the  prcscipe,  and  sufiScient  reason 
for  such  non-conformity  does  not  appear,  the  appeal  shall  not 
be  dismissed,  but  on  motion  of  the  appellant  an  order  shall  be 
entered  requiring  the  clerk  below  to  correct  the  transcript  within 
such  time  as  may  be^prescribed  in  such  order. 

XI. 

For  the  purpose  of  correcting  any  error  or  defect  in  the  tran- 
script, either  party  may  suggest  the  same  in  writing,  and,  upon 
good  cause  shown,  obtain  an  order  that  the  proper  clerk  certify 
to  this  court  the  whole  or  part  of  the  record  required.  If  the 
attorney  or  counsel  for  the  adverse  party  be  absent,  or  the  fact 
of  the  alleged  error  or  defect  be  disputed,  the  suggestion  must 
be  accompanied  by  an  affidavit  showing  the  existence  of  the 
allied  error  or  defect 
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XII. 

Upon  the  death  or  disability  of  a  party,  or  transfer  of  his 
interest  in  the  suit^  pending  an  appeal^  such  fact  shall  be  sug* 
gested  in  writing  to  the  court,  and  if  the  cause  of  action  survive 
or  continue,  upon  motion  of  the  l^al  or  personal  representative 
of  such  party  or  any  party  to  the  record,  an  order  shall  be 
made  substituting  such  representative  in  the  cause,  and  the 
same  shall  proceed  as  in  other  cases. 

XIII. 

The  calendar  of  each  term  shall  consist  of  the  cases  in  which 
the  transcript  shall  have  been  filed  on  or  before  the  first  day 
thereof,  and  such  cases  as  are  ordered  to  be  entered  thereon 
during  the  term. 

XIV. 

Parties  by  stipulation  in  writing  may  submit  cases  at  any 
time  upon  briefs  for  the  decision  of  the  court. 

XV. 

Appeals  in  criminal  cases  shall  take  precedence  of  other  busi* 
ness,  and  shall  be  put  upon  the  calendar  upon  the  motion  of  any 
party  thereto. 

XVI. 

Brie&  of  points  and  authorities  shall  be  printed  and  bound  in 
pamphlet  form,  and  seven  copies  thereof  shall  be  filed  with  the 
derk  for  the  use  of  the  court  and  its  officers. 

When  the  transcript  is  filed  in  vacation,  appellant's  brief 
shall  be  filed  on  or  before  the  first  day  of  the  succeeding  term. 
If  the  transcript  is  filed  during  a  term,  appellant's  brief  shall 
be  filed  within  five  days  after  filing  the  transcript.  Appellant 
shall  serve  on  respondent  a  copy  of  his  brief,  at  or  before  the 
time  of  filing  copies  thereof.  If  respondent  desires  to  file  a 
brief,  the  same  shall  be  filed  and  a  copy  thereof  served  on  ap- 
pellant, or  his  counsel,  within  five  days  after  receipt  of  appel- 
lant's brief;  cases  will  be  set  for  hearing  with  reference  to  the 
time  allowed  for  filing  and  service  of  briefs. 


BUUBS  OF  THE  SUPBEME  CiOUBT.  601 

XVII 

Keferences  in  the  briefs  to  matters  in  the  transcript  shall  be 
made  by  stating  the  page  of  the  transcript. 

XVIIL 

No  more  than  two  counsel  will  be  heard  upon  a  side,  and  not 
over  one  and  a  half  hours  on  a  side  for  argument  will  be  allowed, 
unless  permission  be  asked  and  allowed  before  the  arguments 
commence.  When  permitted  by  the  court,  arguments  on  motions 
are  limited  to  fifteen  minutes  on  a  side,  unless  an  extension  of 
the  argument  is  requested  by  the  court. 

XIX. 

In  any  case,  if  the  court  is  satisfied  from  the  record  that  the 
appeal  was  taken  for  delay,  and  without  substantial  and  reason- 
able ground,  and  errors  relied  on,  such  damages  shall  be  awarded 
as  may,  under  the  circumstances,  be  proper,  and  as  shall  tend 
to  prevent  the  taking  of  appeals  for  unreasonable  and  vexatious 
delay. 

XX. 

In  conformity  to  the  statute  requiring  the  clerk  of  this  court 
to  collect  fees  in  advance  and  pay  the  same  into  the  treasury, 
the  remittitur  from  this  court  will  be  sent  to  the  court  below,  or 
party  applying  therefor,  only  when  application  therefor  is  ac- 
companied with  costs.  When  the  judgment  of  the  trial  court 
is  reversed  or  modified,  a  copy  of  the  opinion  shall  be  attached 
to  the  remiUitur. 

XXI. 

In  case  any  judge  of  the  District  Court  fail  or  refuse,  upon 
proper  presentation  or  request,  to  allow,  settle,  and  certify  an 
exception,  or  statement  of  the  case,  in  accordance  with  the 
facts,  and  the  law  and  practice  in  such  cases,  the  party  ag- 
grieved may  within  twenty  days  thereafter  present  to  this 
court,  or  any  two  justices  thereof,  a  petition,  verified  by  the 
oath  of  the  party  aggrieved,  or  his  attorney,  setting  forth  the 
facts,  in  relation  to  such  failure  or  refusal;  and  thereupon  this 
court,  or  such  justices  thereof,  will,  if  sufficient  grounds  appear 
therefor,  issue  an  order  granting  leave  to  the  petitioner  to  prove 
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before  a  referee  to  be  named  in  such  order^  or  hj  depositiona, 
to  be  taken  in  the  manner  prescribed  bj  statute,  the  facts  in 
relation  to  such  exception,  or  bill  of  exce})tionSy  or  statement  of 
the  case,  and  the  failure  or  refusal  to  allow,  certify,  or  settle 
the  same. 

A  copy  of  such  order  shall  be  serv^  on  the  adverse  party 
to  the  action  or  proceeding,  wherein  such  failure  or  refusal  is 
alleged  to  have  occurred,  or  his  attorney,  together  with  the 
notice  of  time  and  place  of  taking  such  testimony. 

XXII. 

Motions  for  rehearing  shall  be  in  writing,  and  filed  within 
fifteen  days  after  the  determination  of  the  case.  The  motion 
shall  be  accompanied  by  a  statement  of  the  points  and  authori- 
ties relied  on,  and  the  same  will  be  considered  without  argu- 
ment. If  granted,  an  order  will  be  made  as  to  the  further 
argument  of  the  case. 

XXIIL 

No  transcript  or  paper  filed  in  any  case  shall  be  taken  from 

*  the  court-room  or  office  of  the  clerk,  except  upon  the  order  of 

the  court,  or  a  justice  thereof;  and  when  so  taken  the  same 

shall  be  returned  within  twenty  days  in  all  cases^  or  within  a 

shorter  period  if  ordered. 

XXIV. 

Upon  the  receipt  by  the  clerk  of  this  court  of  a  mandate 
from  the  Supreme  Court  of  the  United  States  in  any  case  at  law 
or  in  equity,  theretofore  taken  from  this  court  by  writ  of  error 
or  appeal  to  said  Supreme  Court,  it  shall  be  the  duty  of  said 
clerk  forthwith  to  issue  under  his  hand  and  the  seal  of  this 
court  a  remiitUur  to  the  District  Court  of  the  district  and  county 
in  which  the  judgment  was  rendered,  commanding  such  court 
to  take  such  action  in  the  premises  as  by  the  mandate  shall  be 
proper,  and  the  said  remittitur  shall  also  contain  therein  a  recital 
in  hoso  verba  of  the  said  mandate,  and  all  the  costs  subsequent 
to  the  appeal  from  said  District  Court  shall  be  taxed  in  such 
remiUitwr. 
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XXV. 

Unless  made  a  part  of  the  record  in  the  court  below  by  a  bill 
of  exceptions^  or  unless^  upon  an  inspection  of  the  judgment 
roll,  some  question  of  error  arises  upon  the  formal  parts  of  the 
pleadings^  motions^  and  other  papers  in  the  court  below  herein- 
after designated^  such  formal  parts  of  pleadings  and  papers 
shall  be  omitted  in  making  records  to  be  sent  to  this  court, 
viz.:  — 

First — The  title  of  the  cause  of  all  papers  filed  subsequent 
to  the  complaint  or  indictment,  and  such  omission  shall  be 
indicated  by  the  words  "  Title  of  Cause/* 

Second — The  whole  of  a  deposition,  except  the  substance  of 
the  evidence  in  narrative  form,  which  shall  be  prepared  by  the 
appellant  and  be  subject  to  the  right  of  the  respondent  to  pro- 
pose amendments  thereto  for  a  settlement  by  the  court  or  judge, 

ITdrd — In  deeds,  mortgages,  contracts,  and  other  exhibits, 
which  are  made  a  part  of  the  record,  by  pleadings,  bills  of  ex- 
ceptions, or  statements  on  motions  for  new  trials  or  on  appeal, 
the  indorsements  thereof,  and  also  the  certificate  of  acknowl- 
edgment thereof,  and  the  same  may  be  indicated  by  the  word 
"acknowledged,'*  or  the  word  "recorded/*  as  may  be  proper 
and  according  to  the  fact. 

Fourth — All  indorsements  made  by  officers;  prot^ided,  that 
the  date  of  filing,  pleadings,  and  other  papers  shall  be  noted  by 

the  word  "filed *'  (giving  date  of  filing  and 

no  more). 

XXVL 

Every  application  for  license  to  practice  law  in  this  State, 
based  upon  a  certificate  of  admission  to  practice  law  in  the 
courts  of  another  State  or  Territory,  or  of  the  United  States, 
shall  be  accompanied  by  a  petition  in  writing,  verified  by  the 
oath  of  the  petitioner,  showing : — 

1.  Where,  with  whom,  and  how  long  the  petitioner  read  law, 
and  where  he  was  first  admitted  to  practice;  all  places  in  which 
and  the  periods  of  time  during  which  he  has  practiced  as  at- 
torney or  counselor  at  law,  and  especially  the  place  and  period 
of  time  and  courts  before  whom  he  last  practiced. 
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2.  Whether  or  not  any  proceedings  for  his  disbarment  have 
been  instituted  or  prosecuted  in  any  jurisdiction. 

Such  petition  must  also  be  accompanied  with  a  certificate  of 
the  presiding  judge  of  the  highest  court  in  which  he  last  prac- 
ticed, or  was  admitted  to  practice,  to  the  eflFect  that  the  petitioner 
was  of  good  standing  and  trustworthy  in  his  profession  in  such 
jurisdiction,  which  petition  and  certificate  last  mentioned  shall 
be  filed  with  the  clerk  of  this  court.  Before  enrollment,  every 
attorney  and  counselor  at  law,  admitted  to  practice  law  in  this 
State,  shall  take  and  subscribe  to  the  oath  provided  by  law  for 
other  officers  of  court. 

xxvn. 

In  the  event  objection  is  made  to  the  admission  of  any  person 
to  practice  law  in  this  State,  such  objection  shall  be  in  writing, 
setting  forth  the  grounds  thereof,  and  the  same  may,  in  the  dis- 
cretion of  the  court,  be  referred  to  the  Montana  Bar  Association 
for  an  investigation  and  report  under  such  conditions  as  may  be 
set  forth  in  the  order  of  reference* 

xxvin. 

Whenever  in  the  trial  of  an  action  or  other  proceeding,  finally 
appealed  to  this  court,  an  exhibit  of  a  printed  book  or  pamphlet, 
or  other  printed  or  engraved  matter,  or  of  a  model,  drawing, 
map,  trade-mark,  plans  or  illustrations,  or  other  matter  formed, 
drawn,  printed,  or  engraved,  is  introduced  or  offered  in  evi- 
dence, and  it  is  desired  by  either  party  to  use  the  same  original 
exhibit  as  part  of  a  statement  on  motion  for  new  trial,  or  of  the 
case  on  appeal,  or  in  a  bill  of  exceptions,  such  exhibit  authenti- 
cated by  a  certificate  of  the  judge  of  the  trial  court,  thereon  or 
attached  thereto,  may  be  brought  to  this  court,  in  its  original 
form  as  introduced  in  evidence,  either  bound  in  the  transcript 
of  the  record  on  appeal,  if  convenient  so  to  do,  or  as  an  exhibit 
accompanying  such  record  to  this  court  properly  authenticated 
and  certified.  Any  such  exhibit  bound  in  the  record  filed  in 
this  court  shall  not  be  withdrawn;  but  any  such  exhibit  not 
bound  in  the  record  may  be  withdrawn  after  determination  of 
the  case,  by  order  of  the  court  or  any  justice  thereof. 

Whenever  the  record  contains  a  transcript  of  any  document. 
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writing,  map,  drawing,  engraving,  or  printed  matter  which  was 
introduced  in  evidence,  in  a  case  brought  to  this  court,  on 
appeal,  and  it  is  deemed  expedient  to  have  the  same  here  for 
examination  in  the  original  form,  an  order  will  be  made,  re- 
quiring the  officer  or  party  having  the  same  in  custody  to  place 
such  original  exhibit  in  the  custody  of  the  clerk  of  this  court. 
Any  such  exhibit  may  be  withdrawn  by  the  party  entitled  to 
the  custody  thereof,  after  determination  of  the  appeal,  by  appli- 
cation to  the  clerk  of  this  court. 


State  of  Montana,  >m. 

I,  W.  J.  Kennedy,  Clerk  of  the  Supreme  Court  of  the  State 
of  Montana,  hereby  certify  the  forgoing  to  be  a  correct  copy 
of  the  rules  adopted  to  date  by  said  court  for  the  government  of 
its  proceedings,  and  that  the  same  are  now  in  force. 

Attest  my  hand  and  official  seal  hereunto  affixed  the  tenth 
day  of  September,  A.  D.  1891, 

[seal.]  W.  J.  Kennedy, 

Clerk  of  the  Supreme  Court  of  Montana. 
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ACTS  OF  GONGBEBS. 
Bee  Ihtebstate  Gommkbgb,  1,  S. 

1.  The  Act  of  Oongress  of  May  26, 1861,  creating  the  Territory  of  Montana,  ex- 
oepted  therefrom  any  Territory  which,  by  treaty  with  any  Indian  tribes,  was 
not,  without  the  consent  of  said  tribe,  to  be  iucladed  within  the  territorial 
limits  or  jilrisdiction  of  any  State  or  Territory.  The  area  of  the  Grow  Indian 
reservation,  as  defined  by  the  treaty  of  May  7, 1868,  was  within  the  boundaries 
of  the  Territory  of  Montana.  Heldt  that  said  treaty  being  subsequent  to  the 
said  Organic  Act  of  May  26,  1864,  and  being  silent  as  to  the  inclasion  of  the 
Grow  reservation  within  the  boundaries  of  the  said  Territory,  such  reservation 
became  a  part  of  Montana.  —  Commissioners  of  Tellovoatone  County  v.  NoriKem 
Pacific  Railroad  Company,  414. 

S.  The  United  States  having  obtained  by  treaty  with  the  Grow  Indians,  August 
22,  1881,  a  portion  of  their  reservation,  being  a  strip  of  land  four  hundred  feet 
wide  along  the  southern  bank  of  the  Tellowstone  Biver,  ceded  the  same,  July  10, 
1882,  to  the  defendant  railroad  company  for  right  of  way  purposes,  which  reser- 
Tation,  since  the  division  of  the  Territory  into  counties,  had  been  within  Ouster 
County.  The  Act  of  February  26, 1883,  created  Tellowstone  Gounty  out  of  a 
portion  of  Ouster  Gounty,  and  by  the  amendment  of  March  6, 1885,  provided 
that  a  portion  of  said  reservation,  embracing  the  strip  in  question,  "that  may 
hereafter  be  segregated  and  thrown  open  to  settlement,  shall  form  a  part  of 
Yellowstone  Gounty,"  and  "is  hereby  attached  to  Tellowstone  Gounty  for  ju- 
dicial purposes."  Held,  that  said  amendment  could  not  be  construed  to  have 
removed  said  strip  from  Ouster  Gounty,  said  strip  having  been  segregated  prior 
to  the  amendment.  —  id. 

ADMINISTBAT0B8. 
Bee  Afpsalablb  Obdeb,  1 ;  Gonspxriot,  1,  3. 
!•  In  the  ease  at  bar,  it  appeared  in  opposition  to  the  appointment  of  applicant  for 
letters  of  administration  of  an  estate  that  he  drank  intoxicating  liquors,  and 
to  considerable  extent  at  times,  but  it  was  not  shown  that  he  was  incompetent 
thereby  to  transact  important  business.  It  appeared  in  defense  that  the  appli- 
cant, for  several  years  preceding  his  petition,  had  conducted  a  wholesale  grocery 
business  with  such  care,  foresight,  and  attention  as  to  acquire  the  reputation 
of  being  a  conservative,  successful,  and  clear-headed  business  man,  and  that 
other  business  men  songht  his  counsel  in  business  transactions ;  that  since  re- 
tiring from  said  grocery  business  he  had  attended  to  important  business  matters 
for  a  banking  house,  and  also  for  the  deceased ;  that  his  use  of  intoxicating 
liquors  was  temperate.  Heldt  that  in  view  of  the  evidence,  the  appointment  of 
applicant  will  not  be  disturbed  undiT  section  69  of  the  Probate  Practice  Act, 
providing  that  *'no  person  is  competent  to  serve  as  administrator,  who,  when 
appointed,  is  ...  .  adjudged  by  the  court  to  be  incompetent  to  execute  the 
duties  of  the  trust  by  reason  of  drunkenness,  improvidence,  or  want  of  nnder- 
gtanding  or  integrity."— itoot  r.  Davis,  228. 
Toii.  Z.— 89. 
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2.  The  ohftrge  that  applicant  is  disqnalifled  on  the  ground  of  improTidenoe,  as  pro- 
Tided  in  said  section  69  of  the  Probate  Practice  Act,  is  not  supported  by  proof 
of  the  fact  that  at  the  age  of  sixtj-one  he  was  not  possessed  of  property  of  any 
considerable  value,  nor  by  proof  that  since  1885  he  had  not  supported  his  wife 
and  minor  children,  where  it  appeared  that  at  that  time  a  separation  took  place 
between  the  applicant  and  his  wife,  and  he  had  not  supported  them  since.—  Jd* 

8.  A  charge  of  dinqualiflcation  through  want  of  understanding,  as  provided  in  said 
section  59,  cannot  be  supported  in  the  absence  of  evidence,  and  where  soch 
charge  is  incompatible  with  another  charge  afifecting  the  integrity  of  the  appli- 
cant, as  an  alleged  design  on  the  part  of  applicant  to  defraud  certain  heirs,  and 
of  a  conspiracy  to  carry  out  such  fraudulent  purpose. — Id, 

4.  Want  of  integrity  in  the  applicant,  based  upon  the  ground  that  he  had  testified 
falsely  on  a  former  occasion,  is  not  supported  by  proof  that  three  years  before* 
when  summoned  for  jury  service,  applicant  had  testified  that  he  was  a  citizen 
of  another  State,  and  that  in  the  trial  of  the  case  at  bar  he  had  testified  that 
he  had  been  a  resident  of  this  State  for  five  years,  where  it  clearly  appeared 
that  in  giving  such  testimony  he  made  a  distinction  between  lesidenoe  and 
citizenship.  —  Id. 

6.  It  appeared  in  the  case  at  bar  that  applicant's  son  claimed  to  own  certain  shares 
of  bank  stock,  formerly  belonging  to  the  deceased,  by  virtue  of  a  gift  and 
actual  delivery ;  that  such  stock  was  of  the  value  of  six  hundred  and  sixty-five 
thousand  dollars.  Beld^  that  no  presumption  could  arise  from  this  fact  thai 
applicant  would  be  biased  in  aid  of  such  claim  so  as  to  disqualify  him  upon  tha 
ground  of  want  of  integrity.  —Id. 

C  It  is  no  objection  to  an  appeal  taken  by  an  administrator,  both  from  an  order 
of  the  Diiitrict  Oourt  sustaining  objection  to  a  final  account  and  also  from  sn 
order  entering  a  decree  of  dititribution,  that  thereby  two  separate  actions  have 
been  united  in  one  appeal,  as  such  orders  are  not  actions  in  a  legal  sense.— in  re 
Dewar's  Estate,  422. 

7.  An  administrator  who  has  no  interest  in  an  estate  apart  from  his  official  charac- 
ter cannot  appeal  fh>m  an  order  entering  a  decree  of  distribution. — Id. 

8.  Where  the  diHtrict  judge  has  exercised  the  discretion  given  by  section  95,  second 
division  of  the  Compiled  Statutes,  providing  that  in  certain  cases  he  may  appoint 
a  special  administrator,  or  direct  the  public  administrator  to  take  charge  of  the 
estate,  and  has  appointed  a  special  administrator,  the  public  administrator,  in 
the  absence  of  an  abuse  of  discretion,  cannot  complain  of  the  appointment ;  and 
where  such  judicial  discretion  has  been  once  exercised  as  to  him,  he  is  thereby 
removed  from  the  list  of  persons  entitled  to  appointment  under  the  provisions 
of  section  55,  second  division  of  the  Compiled  Statutes.  —  jS<aCe  ex  reL  Murphy 
▼.  Jwige  Second  Judicial  Distt-ict  Court,  401. 

9.  In  a  probate  case,  where  an  appeal  to  the  territorial  District  Court  was  perfected 
prior  to  the  adoption  of  the  State  Constitution,  the  appellate  jurisdiction  of  the 
District  Court  in  such  case  was  not  ousted  by  the  provisions  of  the  Constitution 
abolishing  Probate  Courts  and  transferring  pending  probate  matters  to  the  Dis- 
trict Court  for  the  exercise  of  original  jurisdiction,  —  in  re  Dewar^s  EsUite,  4i6. 

10.  The  claim  of  an  administrator  for  fees  is  an  inchoate  right  until  ascertained 
and  allowed  upon  a  final  accounting,  and  must  be  regulated  by  the  law  in  force 
at  the  time  thereof,  and  not  by  the  law  at  the  time  of  his  appointment,  unless 
such  claim  had  become  a  vested  right  by  reason  of  the  services  being  fully  per- 
formed prior  to  the  passage  of  the  latter  law,  and  the  fact  appear  upon  such 
final  account.  —  Id. 

11.  The  law  regulating  the  fees  of  admini-ttrators  is  not  a  contract  tiiat  the  suno 
compensation  will  continue  during  the  term  of  any  incumbent ;  nor  does  the 
holding  of  such  office  create  a  vested  right  to  receive  for  future  servioea  the  ieea 
established  at  the  time  of  his  appointment.  —  UL 
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12.  The  Act  of  September  U,  1887,  diminiRhing  the  fees  of  pnblio  and  other  adminis- 
trators, is  not  a  local  or  special  law  within  the  inhibition  of  the  Act  of  Congi-ess 
of  July  SO,  1886,  prohibiting  territorial  legislatures  from  passing  local  or  special 
laws,  increasing  or  decreasing  fees,  percentage,  or  allowance  of  public  officers 
during  their  term  of  office.  — id. 

18.  Where  a  decree  of  distribution  of  an  estate  of  the  value  of  fifteen  thousand 
dollars  had  been  made  and  the  final  SAicouut  of  the  administrator  approved,  and 
himself  and  his  bondsmen  discharged  in  less  than  two  months  after  the  grant- 
ing of  letters  of  administration,  and  it  also  appeared  that  no  inventory  or 
appraisement  had  ever  been  made  or  notices  to  heirs  given  by  mailing  the  same 
in  addition  to  pablication,  the  proceedings  will  be  annulled  and  the  adminis- 
tration of  the  estate  re-opened  for  regular  administration. — In  re  McFarlaruTB 
Estate,  586. 

14.  In  the  case  at  bar  the  costs  of  such  irregular  proceedings  and  of  appeal  to  the 
Supreme  Court  were  ordered  taxed  against  the  administrators  personally.— iiti. 

ADMISSIONS. 
See  OoifBPiBACT,  2;  Insubamcb  Pozjot,  2. 

AFFIDAVIT. 
See  Ch^ttbi.  Mobtoaobb,  1,  2 ;  Looatioh  Notigb,  i, 

AMENDMENTS. 
Bee  PBAoncB,  1 ;  Bssaum,  X 

APPEALABLE  OBDEB. 
Im  An  order  of  the  District  Court  sustaining  objections  to  the  final  aoeonnt  of  an 

administrator  is  an  appealable  order.  — in  re  Detour^e  Estate,  422. 
8.  An  order  denying  a  motion  in  arrest  of  judgment  is  an  appealable  order  under 

section  894  of  the  Criminal  Practice  Act,  providing  that,  upon  appeal,  any 

decision  of  the  court  or  intermediate  order  may  be  reviewed.  — 6'tato  r.  Kingsly, 

687. 

APPEALS. 

Bee  ADiONiBniATOBS,  6,  7,  9;  Cov^irruTioNAL  Law,  6;  Pbaotzob,  3*  4»  7;  Stato- 

ToST  CovsTBUcnoK,  S,  4 ;  Supbbus  Coubt,  2. 

!•  Where  the  evidence  contained  in  a  statement  on  appeal  is  a  transcript  of  the 
stenographer's  notes  by  question  and  answer,  the  record  will  not  be  considered 
on  appeal,  and  it  will  be  presumed  that  the  evidence  supports  the  findings. 
{NeioeU  v.  MeyendoiS*  9  Mont.  254;  18  Am.  St.  Bep.  746,  cited.)— -Bary«r  r. 
Ealford,  67. 

S.  The  finding  of  the  court  in  the  case  at  bar  that  the  payments  were  made  upon 
the  dates  alleged  in  the  complaint,  will  not  be  disturbed  when  the  import  of  the 
evidence  is  in  favor  of  the  allegations  of  the  complaint,  and  though  meager  and 
obscure,  is  uncontradicted. — Anderson  v.  Perkine,  164. 

8.  Where  an  appeal  has  been  diamisHed,  the  case  cannot  be  re-instated  upon  a  show- 
ing that  the  dismissal  was  due  to  an  error  of  the  oompiler  of  the  record,  as  a 
record  of  the  District  Court  cannot  be  amended  or  changed  in  this  court;  but  it 
may  be  witiidrawn  and  refiled  when  corrected.-- /i^ta^e  v.  Gibbe,  212. 

4.  Wlien  the  bill  of  exceptions  contained  in  the  transcript  on  appeal  stated  that 
"  this  cause  came  on  regularly  to  be  heard  on  defendant's  motion  for  a  new 
trial,"  the  plaintiff  will  not  be  heard  to  object  that  no  motion  for  a  new  trial  wa» 
erer  made  or  filed. — Cwmingtuim  v.  Quirk,  462. 
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S.  Amendmentg  which  haT«  been  tllowed  to  a  ttaiemeni  on  motion  for  a  new  trial 
will  not  be  oonsidered  by  this  ooort  on  appeal,  when  Buoh  amendments  do  not 
appear  in  their  appropriate  places,  bat  are  Ucked  to  the  end  of  the  statement  in 
their  original  language  with  reference  to  pages  and  lines  in  the  original  diafL 
^Gatlalin  Oatial  Co,  t.  Lay,  628. 

t.  Insufficiency  of  the  evidence  to  support  the  dedsion  eannot  be  oonsidered,  where 
the  record  on  appeal  disdoaes  no  specification  upon  the  point  of  which  the  in- 
•nfficieniy  is  predicated.    {Carran  t.  Wood,  auie,  p.  600>  cited.)  ^ Id. 

APPROPRIATIONS. 
L  Section  4  of  the  Act  of  March  14, 1889.  creating  a  code  oomminfon,  proridea 
that  said  commissioners  shall  each  receive  a  compensation  for  his  services  of 
four  thousand  dollars.  Section  6  of  the  Act  of  March  14, 1889,  provides  that 
upon  the  filing  of  any  one  of  the  completed  Codes  with  the  secnstary  of  State 
the  auditor  shall  draw  his  warrant  for  the  pro  rata  salaries  of  the  eommi«don. 
In  an  application  for  mandamus  to  compel  the  issuance  of  a  warrant  for  re- 
lator's salary,  which  had  been  refused  for  want  of  an  appropriation,  held,  that 
the  designation  in  said  act  of  a  definite  sum  as  compensation  of  the  cf>mmiB- 
sioners  constituted  an  appropriation  of  money  to  pay  the  same.  Ht^,  aho, 
that  the  rights  of  relator  were  not  afiFected  by  appropriations  made  by  laws  en- 
acted subsequently  to  the  act  in  question.  {StaU  v.  Ketmey,  9  Mont  S89,  af- 
firmed.) —  State  ex  rel.  Wade  t.  Kenney,  485. 

5.  Funds  which  will  be  realised  by  the  State  from  the  levy  of  taxes  authorized  by 
the  legiidalure  for  any  fiscal  year  may  be  treated  as  revenue  for  that  }-ear,  al- 
though they  are  not  actually  placed  in  the  State  treasury  until  after  the  com- 
menoement  of  the  following  fiscal  year,  and  must  be  held  available  to  meet, 
when  collected,  the  appropriations  made  for  the  fiscal  year  in  which  tlie  tax  was 
levied ;  and  tlierefore  an  appropriation  bill  which  authorises  expenditures  for 
any  year  in  excess  of  the  revenue  actually  to  be  received  daring  tliat  year  is  not 
in  violation  of  section  12,  article  xii.  of  the  Constitution,  prohibiting  appro- 
priations  whereby  the  expenditures  of  the  State  during  any  fiscal  year  shall  ex- 
ceed the  total  tax  provided  for  by  Um,— State  eat  rei.  Journal  iVb.  Co,  v. 
JSftmeyt  488. 

Sm  When  the  appropriation  by  law  for  the  expenditures  of  a  fiscal  year  have  not 
exceeded  the  constitutiona]  limitation,  it  is  the  duty  of  the  State  auditor  to  draw 
bis  warrant  for  the  amount  of  a  claim  for  which  a  lawful  appropriation  has  been 
made,  and  which  has  been  approved  and  transmitted  to  him  by  the  State  board 
of  examiners,  and  this  duty  is  not  dependent  upon  there  being  funds  in  the 
treasury  for  its  immediate  payment.  —  Id, 

i.  The  State  auditor  has  no  authority,  in  the  absence  of  a  specific  impropriation, 
lo  draw  his  warrant  for  the  payment  of  the  salary  of  the  clerk  of  tlie  code  com- 
mission  under  section  4  of  the  Act  of  March  14,  18S9,  providing  that  his  salary 
shall  be  paid  monthly  by  the  auditor  upon  vouchers  to  be  approved  by  the  chair- 
man of  the  commission.  {State  r.  Kenney,  9  Mont.  889,  affirmed.)— ^ile  ex 
ret,  BUickfoi-d  v.  Kt-nney,  496. 

t,  A  district  Judge  who  has  been  appointed  under  a  law  authorizing  an  additinnal 
Judge  for  a  particular  district  is  entitled,  in  the  absence  of  any  sutute,  to  receive 
the  sftlaij  defined  in  the  Constitution,  which  is  an  appropriation  made  by  Isw. 
{State  V.  Hickman,  9  Mont.  870.  affirmed.)  —SUtte  ex  r«L  Back  y.  Hickman,  497. 

6.  An  appropriation  made  by  the  Constitution  is  entitled  to  preference  ovfr  any 
acts  of  tlte  legislative  assembly  relating  to  tlie  disbursements  of  public  money 
for  purposes  for  which  the  amounts  are  not  expressed  in  direct  terms  by  the 
Constitudnn,  and  the  salary  of  a  district  Judge,  although  appointed  under  an  act 
subsequent  to  such  ^>propriatluB  acts,  is  entiUed  to  prioiiiy  in  the  order  of  pajy- 
ment.— /(i. 
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arbitbation. 

Bee  Iksubanos  Pouot. 

ATTACHMENT. 

Bee  JuDdMEMTs,  3,  4 ;  Gouinncs,  %  8. 

The  lien  of  an  attachment  is  losfc  by  the  sale  of  the  attached  ]>roperty  under  an 

execution  based  npon  a  judgment  which  is  void. —Palmer  t.  McMaxter,  880. 

ATTOBNEYS. 

Bee  DiSBABMKNT,  1,  2. 

A  statement  by  oonnsel  for  the  State,  while  addressing  the  jury,  that  one  Gray,  a 
witness  for  the  defendant,  had  threatened  lo  aHsaiUt  him,  is  not  prejudicial  to 
the  defendant,  where,  upon  objection,  the  statement  was  immediately  retracted 
as  untrue  and  not  a  part  of  the  evidence.  —State  r.  GWbs,  218. 

BANKS  AND  BANKING. 

1.  Authority  given  to  a  bank  by  one  who  has  borrowed  money  firom  it  on  certain 
notes,  to  apply  deposits,  thereafter  to  be  made  upon  such  notes  before  their 
maturity  at  the  option  of  the  bank,  is  a  naked  power  not  coupled  with  an  inter- 
est»  and  therefore  cannot  be  exercised  by  the  bank  after  notice  of  the  death  of 
the  depositor.— (Gardner  v.  Bank  of  BiUinga,  U9. 

3.  In  an  action  against  a  bank  to  recover  money  of  a  depositor  which  baa  been 
applied  by  the  bank  upon  the  payment  of  certain  notes,  the  defense  of  a  banker's 
lien  oannot  be  raised  where  such  notes  were  not  matured,  and  the  defense  waB 
not  made  in  the  pleadings.  —Id, 

BILL  OP  EXCEPTIONS. 
See  PBAonoE,  S,  4. 

BOARD  OF  MEDICAL  EXAMINERS. 
Bee  Mandamus,  1. 

BOUNDARY  COMMISSION. 

1.  A  oertlfleate  showing  the  total  amount  due  a  surveyor  employed  as  provided  by 
the  Act  of  February  8, 1889,  creating  a  boundary  commission  for  the  survey  of 
the  boundaries  of  certain  counties,  and  empowering  such  commission  to  ascer- 
tain the  expenses  incurred  in  such  survey,  and  to  certify  to  and  file  with 
the  county  clerks  of  their  respective  counties  the  amount  thereof,  is  removed 
from  the  oi>eration  of  section  762,  fifth  division  of  the  Compiled  Statutes,  pro- 
viding that  no  account  sliall  be  allowed  by  the  board  of  county  commiAsioners 
unless  itemized;  and  such  surveyor  is  entiiled  to  payment  npon  the  certificate 
of  the  boundary  commission. — Komburg  v.  Cominrs.  Beer  Lodgfi  County,  825. 

2.  In  an  action  against  a  county  by  such  surveyor  to  recover  the  amount  certified  by 
said  commission  as  due  liim,  he  may  sue  for  the  personal  services  of  himself, 
assistants,  and  expenses  of  the  commission,  such  commission  having  been  em- 
powered by  the  said  act  to  employ  a  surveyor  with  the  neoesaary  assistants,  —iii. 

CERTIORARL 
Bee  Habeas  Cobpus,  2. 
Under  the  statutes  of  this  State  (2§  561, 562,  Code  Civ.  Proc.),  npon  an  application 
to  review  the  action  of  a  district  judge,  this  court  is  limited  in  its  inquiry  to  the 
questions  as  to  whether  the  application  is  properly  made,  and,  if  so,  whether  the 
district  judge  exceeded  his  jurittdiotion.~i8toto  as  reL  Murphy  y.  Judge  Second 
Judiciai  Bidrict  Court,  401. 
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CHANGE  OF  YENUE. 

1.  In  the  otM  at  btr  the  eomplaint  coutoined  two  causes  of  action  in  tort.  In  tli» 
first  cause  of  action  the  county  in  wliich  the  tort  was  committed  was  stated.  In 
the  second  it  was  not.  Beciion  59,  Code  of  Civil  Procedure,  relating  to  venue  in 
civil  actions,  provides,  in  substance,  that  in  all  other  cases  the  action  shall  be 
tried  in  the  county  in  which  the  defendant  resides  at  the  commencement  of  the 
action,  and  action  for  torts  in  the  county  where  the  tort  was  committed.  Eeidf 
that  upon  the  second  cause  of  action  a  change  of  venue  was  properly  granted  to 
the  oouMty  of  defendant's  residence,  and  tliat  defendant's  right  to  a  change  of 
▼enue  could  not  be  abridged  by  reason  of  the  first  cause  of  action  being  prop- 
erly triable  in  the  county  where  the  action  was  commenced.  —  Yore  v.  Murphy, 
804. 

S.  In  an  action  for  personal  injuries  sustained  by  an  employee  of  a  railroad  eom* 
pany,  a  change  of  venue  will  not  be  granted  to  the  county  of  defendant's  resi- 
dence, where  the  complaint  averred  that  the  railroad  upon  which  plaintiff  was 
employed  was  lying  within  a  particular  county,  and,  at  the  time  of  the  injury, 
the  plaintiff  was  in  the  service  of  the  defendant  upon  said  railroad,  as  such  aver- 
ments sufficiently  state  the  county  in  which  the  contract  of  employment  was  to 
be  performed  under  section  59  of  the  Code  of  Civil  Procedure,  providing  thai 
<* actions  upon  contracts  may  be  tried  in  the  county  in  which  the  contract  waa 
to  be  performed,  and  actions  for  torts  in  the  county  where  the  tort  was  com- 
mitted; subject,  however,  to  the  power  of  the  court  to  change  the  place  of  trial 
as  provided  in  this  act."— Oeto  t.  Helena  and  Lioingeton  Smelting  atul  BeduO' 
tion  Company,  524. 

CHATTEL  MOBTOAGE8. 

1.  An  affidavit  to  a  chattel  mortgage  must  be  complete  in  itself  as  to  the  facts  re- 
quired by  section  1538,  fifth  division,  CompilcKl  Statutes,  and  its  terms  cannot 
be  aided  by  reference  to  the  mortgage,  but  it  may  be  compared  with  the  mort- 
gage to  ascertain  if  all  the  parties  joined  in  making  it.  (BuUe  hardware  Co, 
T.  SuUi9an»  7  Mont.  307;  Lt^opold  v.  SUvertnan,  7  Mont.  266;  Baker  v.  Power, 
7  Mont.  826,  approved.)  — -Varcum  v.  Coleman,  73. 

i.  In  the  case  at  bar  the  mortgagees  were  described  both  in  the  mortgage  and  affi- 
davit as  "  Marcum  and  Lennon."  The  officer  taking  the  affidavit  certified  therein 
that  "S.  W.  and  M.  &  L..  the  parties  to  the  foregoing  chattel  mortgage,  being 
severally  duly  sworn,  each  for  himself,  says,"  etc.  ffeld^  that  the  certificate 
oould  not  be  construed  to  mean  that  only  one  of  the  latter  parties  took  the  oath 
xeqalred  by  section  1588,  fifth  division,  Compiled  Statutes,  providing  that  the 
mortgage  shall  be  accompanied  by  an  affidavit  of  *'all  the  parties  thereto,"  and 
the  affidavit  was  sufficient.  —  Id, 

8.  A  chattel  mortgage  upon  certain  described  articles  of  bar  furniture,  which  con- 
cludes the  description  with  the  words,  ''also,  all  the  wines,  liquors,  and  cigars 
now  in  and  upon  said  premises,  of  whatever  kind,  character,  or  description, 
whether  for  consumption  or  otherwise,"  and  which  provides  that  the  mortgagee 
may  "remain  in  possession,  and  carefully  use "  the  mortgaged  property,  but 
expressly  forbids  the  mortgagor  to  "  make  way  with,  sell,  or  in  any  manner  dis- 
pose of"  the  same,  is  not  by  its  own  terms  ftraudnlent  and  void  as  to  creditors  of 
the  mortgagor.  {Leopold  v.  Silverman,  7  Mont  266,  distinguished.)  ^Schwab 
T.  Owens,  881. 

i.  In  the  case  at  bar  the  main  portion  of  the  mortgaged  property,  as  appeared 
from  the  mortgage,  was  a  lot  of  specific  articles  of  furniture  described.  What 
the  "  wines,  liquors,  and  cigars  now  in  and  upon  said  premises"  were  as  to  kind» 
quantity,  or  value  was  not  disclosed  by  the  mortgage.  £Md,  that  while  the 
question  as  to  whether  the  mortgage  conveyed  any  merchandise  by  reason  of  the 
uncertainty  and  obscurity  of  description  was  not  before  the  court  for  determi- 
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nation,  fliill,  in  no  case  could  the  mortgage  be  constrned  to  cover  fiitnre  par- 
ohaseB  of  merchaodise ;  nor  could  the  mortgage  be  shown  to  be  a  fraudulent 
transaction  by  introduction  of  evidence  of  purchase  and  sale  of  other  mer- 
chandise after  the  execution  thereof.— /d. 
6.  A  chattel  mortgage,  which  is  neither  frandnlent  on  its  face,  nor  taken  for  any 
fraudulent  purpose,  is  good  as  between  the  mortgagor  and  mortgagee,  and  an- 
other mortgagee  of  the  same  property  from  whom  the  property  is  replevied  by 
the  first  mortgagee  can  only  recover  the  amount  secured  by  his  mortgage  in  the 
abeeuoe  of  a  redelivery  of  the  property.  Where  the  amount  claimed  in  such 
case  is  four  hundred  and  fifty  dollars,  a  verdict  for  the  sum  of  one  thousand 
eight  hundred  and  fifty  dollars  is  excessive,  and  a  new  trial  will  be  granted.  ~  id. 

CLAIMS  AGAINST  COUNTY. 
See  Counties,  1. 

CODE  COMMrSSION. 
See  AppBOPRiATiONa,  1,  i. 

COLLATERAL  8ECDBITY. 
Bee  COMTKAOTB,  1,  2;  EvmxNGB,  2. 

COMMON  CARRIER. 
Bee  Imtbbstate  Coxmebob,  1. 

CONCLUSION  OF  LAW. 
See  Pleadiko,  9. 

CONFLICT  OF  EVIDENCE. 
See  PEAonoB,  8. 

CONSIDERATION. 
Bee  Comtbaotb,  1,  2;  OFnoxai  L 

CONSPIRACY. 
1.  ^  the  ease  at  bar,  In  snpport  of  an  attempt  to  impeach  the  Integrity  of  applicant 
by  showing  a  design  and  conspiracy  in  connection  with  his  brother  to  defraud 
certain  heirs  of  the  deceased  of  their  shares  of  the  estate,  it  appeared,  in  sub- 
stance, that  applicant,  in  reply  to  a  remark  by  a  niece  of  the  deceased  that  the 
annts  would  be  surprised  when  they  realized  how  much  they  would  have,  said 
that  if  their  nieces  and  nt  phews  did  not  put  anything  into  their  heads  thoy  would 
be  satisfied  with  very  little ;  that  one  aunt  would  be  all  right  with  a  deed  to  the 
place  where  she  was  living,  and  a  few  hundred  dollars.  That  the  niece  remarked 
that  those  aunts  would  not  be  found  such  fools.  To  which  applicant  replied: 
"  Well,  if  they  do  too  much  talking  I  will  go  in  with  Jeff  (an  alleged  illegitimate 
son)  and  take  every  dollar.  I  can  go  into  Iowa  and  prove  anything,  and  it  won't 
take  much  money  to  do  it  either."  This  was  denied  by  applicant.  It  also  ap- 
peared that  at  a  meeting  of  certain  relatives  and  heirs  in  the  State  of  Massa- 
chusetts, immediately  after  the  burial  of  the  deceased,  applicant's  brother  stated 
to  those  present  that  it  would  take  from  five  to  ten  years  to  settle  the  estate  in 
Montana,  with  which  statement  applicant  agreed;  also,  that  the  estate  was  not  as 
large  as  reported,  and  that  there  was  a  probability  of  large  debts,  and  of  trouble 
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with  the  illegitim*to  son ;  that  the  brother  then  requested  the  hein  to  gl^  hhn 
written  power  to  repreeent  them,  which  they  refused  to  do,  upon  the  advifoe  of 
the  oonteetant  The  contents  of  the  writing  were  not  shown.  It  appeared  that 
beyond  a  brief  oonversation  prior  to  the  funeral,  applicant  had  not  seen  his 
brother  but  once  in  the  last  thirty  years.  Beldy  that  no  design  or  conspiracy  to 
defraud  was  established.  (Buuu,  G.  J.,  dissenting.)  ^Boot  ▼.  Daois,  3*28. 
S.  Wliere  a  oonwpiraoy  between  applicant  and  his  brother  had  not  been  proTed* 
eyidenoe  of  oonTersations  between  the  brother  and  third  persons,  in  which  the 
brother  was  alleged  to  hare  disclosed  fraudulent  intentions  as  to  other  heirs,  ia 
inadmissible  sgainst  the  applicant,  when  such  conyersations  were  not  within  his 
heariug.  Telegrams  pasHing  between  applicant's  brother  and  son  are  likewise 
inadmissible,  where  it  is  not  shown  that  applicant  had  any  knowledge  of  their 
OODkUltS.— iict. 


CONSTITUTIONAL  LAW. 
Bee  AmoPBiA-noMB,  2,  5,  6;  Iktsbstatx  Goioceboi,  S. 
Section  12,  article  Tiii.  of  the  Constitution,  proriding  that  "  any  Judge  of  the 
District  Court  may  hold  court  for  any  other  district  judge,"  does  not,  in  the 
absence  of  constitutional  or  statutory  provision  giving  district  judges  ooncunent 
Jurisdiction,  empower  a  judge,  acting  for  another,  to  exercise  out  of  court  the 
Judicial  power  of  the  judge  whose  court  he  is  holding,  and  an  order  of  injunction 
issued  by  such  Judge  in  chambers  is  void.    (Db  Witt,  J.,  diiwenting  on  rebesi^ 
ing.)  —  WdUaoe  t.  Helena  Electric  Railway  Cmnpanyt  24. 
The  proyision  of  the  Constitution  relating  to  prosecution  by  information  is  not 
■elf-executing,  and  in  the  absence  of  legislation  defining  the  procedure,  a  trial 
and  oonyiction  upon  information  is  without  process  of  law.    (State  y.  Ah  Jhn, 
9  Mont.  167,  affirmed.)  —In  re  Dwrbon,  li7. 
,  The  first  legislatiTe  assembly  of  the  State  having  passed  no  laws,  the  second  legis- 
lative assembly  made  an  appropriation  by  law  for  the  payment  of  its  members 
at  the  same  rate  established  by  the  Constitution  (}  5,  art  v.)  as  the  oompensatioa 
for  members  of  the  first  legislative  assembly.    Said  section  5  also  declares  thai 
after  the  first  session  the  compensation  of  the  members  of  the  legislative  as- 
sembly shall  be  as  provided  by  law ;  provided,  that  no  legislative  assembly  shall. 
fix  its  own  compensation.    Section  8,  article  v.  of  the  Constitution  provides  that 
the  salary  of  no  member  shall  be  increased  by  any  law  passed  during  the  term 
for  which  he  is  elected.    Heldt  that  the  intent  of  the  Constitution  being  to  pre- 
Tent  a  legislative  assembly  from  securing  extravagant  compensation  by  its  own 
votes,  the  second  legislative  assembly  did  not  fix  its  own  compensation  within 
the  intent,  spirit,  or  scope  of  such  oontttitutiousl  provisions,  and  the  appropii* 
ation  was  valid:  —  State  ez  reL  Harrington  t.  Kenney,  410. 
The  constitution  of  a  State  should  be  liberally  construed  to  determine  the  pri- 
mary purpose  of  any  constitutional  enactment.  ~ id. 

Under  section  26,  article  viii.  of  the  Constitution,  providing  that  all  laws  relat- 
ing to  courts  shall  be  general  and  of  uniform  operation  throughout  the  State, 
and  the  ...  .  proceedings  and  practice  cf  all  courtB  of  the  same  class  or  grade, 
■o  far  as  regulated  by  law,  shall  be  uniform,  there  can  be  but  one  law  for  the 
impaneling  of  a  jury  in  each  District  Court ;  and  therefore,  section  17,  articls 
Till,  of  the  Constitution,  providing  that  the  District  Court  in  each  county  which 
is  a  Judicial  district  by  itself  shall  **  be  always  open  for  the  transaction  of  busi- 
ness,'' and  when  two  or  more  counties  are  tinited,  the  judges  shall  "  fix  the  term 
of  court,"  cannot  be  construed  to  suspend  the  operation  of  the  Act  of  Maroh  1^ 
1889,  providing  for  the  appointment  of  jury  commissioners  at  each  regular  term 
in  any  county,  in  counties  where  the  Disktot  Court  is  in  '*"»^»"ift|  i 
StaU  tat  rtL  Moot  t.  MeEatton,  370. 
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6L  SeotioBf  821  and  825  of  the  Probate  Praotio«  Act,  proriding  for  appeals  direcay 
to  the  Supreme  Court,  enacted  prior  to  the  adoption  of  the  ConstitutioD,  were  in 
oonfliot  with  section  lbG9  of  the  Bevised  Statutes  of  the  United  States,  defining 
fhe  appellate  jurisdiction  of  the  Supreme  Court  of  the  Territory,  and  limiting  it 
to  appeals  in  all  oases  from  the  final  decisions  of  the  District  Courts ;  and  also 
with  section  1932  of  the  Bevised  Stamtes  of  the  United  States,  providing  that  in 
all  oases  an  appeal  may  be  taken  from  any  order,  judgment,  or  decree  of  the  Pro- 
bate Court  to  the  District  Courts,  and  were  therefore  null  and  Toid  in  so  far  as 
they  prescribed  direct  appeals  to  the  Supreme  Court ;  and  being  null  and  Yoid, 
did  not,  upon  the  adoption  of  the  Constitution,  become  laws  of  the  State  under 
section  xx.  Schedule,  sec.  1,  Constitution.  — in  re  McFarlancPs  Ssiate,  445. 

7.  A  conviction  in  a  court  of  the  State  for  a  felony  committed  in  the  Territory  prior 
to  the  adoption  of  the  Constitution  cannot  be  sustained  where  the  prosecution 
was  by  information,  as  provided  by  the  Constitution  and  the  Act  of  March  2, 
1891,  relating  thereto,  as  the  provision  of  the  federal  Constitution  guaranteeing 
to  the  accused  the  right  to  be  prosecuted  through  the  intervention  of  a  grand 
Jury,  was,  at  the  time  of  the  commission  of  the  offense,  the  supreme  law  of  the 
land,  and  the  substitution  by  the  State  Constitution  of  prosecution  by  infor- 
mation in  place  of  that  by  indictment,  not  being  a  matter  afifecting  the  proced- 
ure, deprived  the  accused  of  a  substantial  right,  and  gave  said  act  a  retrospective 
operation.     {State  t.  Ah  Jim,  9  Mont.  167,  cited.)  --State  v.  Kingaly,  587. 

CONTEMPT. 
The  use  of  profanity  by  witnesses  before  a  referee  may  be  punished  as  a  contempt 
of  court.  —  In  re  Baldom,  222. 

CONTINUANOB. 

1.  A  party  who  has  been  granted  a  continuance  cannot,  when  the  payment  of  costs 
is  imposed  as  a  condition  therefor,  decline  to  pay  such  costs,  and  offer  to  pro- 
ceed to  trial  without  withdrawing  his  motion  for  a  continuance.  (NetoeU  y. 
Meyendorff,  9  Mont  262,  cited.)— ^Stoto  ex  reL  Oongdon  y.  Second  Judicial 
District  Court,  456. 

&  Section  258  of  the  Code  of  Civil  Procedure,  allowing  a  continuance  upon  the 
ground  of  the  absence  of  evidence,  concludes  by  providing  that  uix>n  terms  the 
court  may  postpone  a  trial  upon  grounds  other  than  the  absence  of  evidence. 
Section  503  of  the  Code  of  Civil  Procedure  provides  that  upon  the  postponement 
of  a  trial  for  any  cause,  costs  may  be  imposed  in  the  discretion  of  the  court. 
Held,  that  said  sections  when  construed  together  as  parts  of  the  same  act  con- 
ferred jurisdiction  upon  the  trial  court  to  impose  costs  as  a  condition  for  a  con- 
tinuance,  upon  the  ground  of  absence  of  evidence  as  well  as  other  grounds.— Ici. 

C0NTBACT8. 
Bee  ApKiznBTB^TOBB,  11 ;  Intebstate  Cohkkbob,  1,  2 ;  Statdte  of  Fbauds,  1. 

1.  Where  it  was  agreed  between  the  maker  and  payee  of  certain  notes  that  the 
shares  of  stock,  in  payment  for  which  the  notes  were  given,  should  be  trans- 
ferred, and  the  certificates  issued  to  the  maker  and  deposited  in  bank  as  col- 
lateral security  for  the  payment  of  the  notes,  there  is  no  failure  of  consideration 
where  the  deposit  is  so  made  that  the  maker  would  obtain  control  of  the  cer- 
tificates upon  the  payment  of  the  notes,  although  they  had  not  been  so  trans- 
ferred andre-issned.- .FisAer  v.  Sriseoe,  124. 

S.  An  agreement  that  collateral  security  for  the  payment  of  certain  notes  shall  be 
first  exhausted  before  suit  is  brought  upon  the  notes,  must  be  supported  by  an* 
independent  consideration.    That  such  an  agreement  would  be  available  as  a 
defense  to  an  action  on  the  notes  doubted.    {Oreighton  y.  Vanderlip,  1  Kont. 
400,oated.)— id. 
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8.  A  ooniraot  for  fh«  Bal«  of  a  stock  of  goodf  expressed  as  a  oonrideraHon  *'  sevoity- 
flye  per  cent  of  the  present  wbnlemle  cost  at  the  present  time,  with  freight  added, 
at  present  rates  and  classifloation."  The  vendee  withheld  twenty-five  per  cent 
on  the  freight  as  well  as  the  stock.  Held,  that  only  the  cost  of  the  stock  was 
subject  to  disconnt,  and  the  freight  should  be  paid  in  fall. — Jfofrii  v.  Edtoards, 
298. 

i.  Provisions  in  contracts  requiring  all  controversies  between  the  parties  as  to  their 
rights  and  liabilities  thereunder  to  be  submitted  to  arbitration  are  invalid  as 
against  public  policy;  but  where  such  provisions  are  limited  only  to  the  value  or 
quantity  of  a  thing  which  might  be  involved  in  litigation,  they  will  not  be  con- 
strued as  ousting  tlie  Jurisdiction  of  the  courts,  but  only  as  requiring  a  certain 
character  of  evidence  as  precedent  to  reoovezy.— .fiandoJl  r.  American  Fire  Jm- 
turance  Company,  SiO. 

CONVERSION. 
Bee  EviDKXCE,  4. 

1.  In  an  action  for  the  value  of  converted  property,  instruotlonB  that  such  value 
was  the  sole  question,  and  plaintiff  was  entitled  to  recover  a  sum  ranging 
between  two  specified  amounts,  and  also,  that  plaintiff  must  prove  possession 
of  the  property  at  a  certain  time  before  recovering,  being  upon  material  points, 
are  cou  flic  ting,  and  the  giving  of  the  former  without  qualifying  it  as  to  the 
latter  was  error.  —  Palmer  v.  McMaster,  890. 

S.  In  an  action  against  an  officer  for  conversion,  it  appeared  that  the  goods  sold  by 
him  at  an  execution  sale  cost  $226.90 ;  that  they  had  been  in  use  four  years,  and 
were  valued  at  $196;  tliat  they  brought  $72.25  at  the  sale,  and  the  purchaser 
testified  that  they  "  looked  to.be  used  up  pretty  well."  The  verdict  was  for  $196. 
Held,  that  on  motion  for  a  new  trial  it  was  not  an  abuse  of  discretion  for  the 
oourt  to  order  that  a  new  trial  be  granted  unless  the  plaintiff  remit  all  in  excess 
of  (he  sum  of  $135,  with  interest  and  costs.  —  Cunnmgkam  v.  (iidrk,  463. 

CONVEYANCES. 
Bee  Ldbn  or  Judoxemt,  9. 

OORPOBATIONa 
Bee  Daxaoxb,  1* 

COSTS. 
Bee  CoNTiMUANCi,  1,  9. 

COtJNTIES, 
Bee  Aon  or  Conobsss,  2;  Douitdabt  CoMxiSBioir,  1. 

1«  Where  plaintiff  was  allowed  that  portion  of  his  claim  against  the  defendant, 
which  was  due  him  upon  a  correct  computation  of  the  items  of  his  account, 
although  through  an  erroneous  calculation  a  larger  sum  was  claimed,  he  has 
received  all  he  is  entitled  to,  and  a  judgment  for  the  county  on  an  appeal  to  the 
District  Court  will  not  be  disturbed.—  Becker  v.  CommiMsionerM  of  Y^knesione 
CoutUy,  87. 

S.  A  county  is  subject  to  garnishment  for  a  debt  due  by  (t  to  one  of  its  officers, 
under  the  provisions  of  section  189  of  the  Code  of  Civil  Procedure,  making  **all 
persons"  liable  as  garnishees,  and  sections  202  and  744,  fifth  division  of  the  Com- 
piled Statutes,  providing  that  the  word  "person"  may  extend  to  and  be  applied 
to  bodies  politic  and  corporate,  and  that  each  county  of  the  State  shall  be  a  body 
politio  and  corporate.  —  WcUerbury  v.  Oommissionen  of  Deer  Lodge  C^un^,  515. 
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Wliere  tlie  liability  of  a  county  to  garninhment  ifl  within  th«»  letter  of  the  law, 
sucli  a  constructioQ  of  the  statutes  applicable  thereto  M  would  exempt  it  from 
liability  id  not  required  by  public  policy.— id. 


CRIMINAL  LAW. 
See  Pbaotiob,  2,  8,  6,  6. 

1.  Under  section  78,  fourth  diyision  of  the  Oompiled  Statutes,  providing  that  ib» 
stealing  of  certain  specially  described  animals  shall  be  deemed  grand  larceny,  an 
indictment  for  stealing  **  one  iron-gray  horse,  a  gelding,"  is  not  supported  by 
proof  of  the  stealing  of  an  animal  described  as  a  horse  or  colt,  and  the  yariance 
between  the  allegation  and  proof  is  fatal.— ^<nte  y.  McDonald,  21. 

i.  A  motion  for  a  continuance  in  a  criminal  case,  for  the  purpose  of  procuring  the 
depositions  of  abnent  witnessea,  is  properly  denied,  upon  the  admission  of  coun- 
sel for  the  State  that  the  witnesses  named  in  the  affidavit  for  such  continuance 
would  tesiify  to  the  facts  therein  stated  if  present*  {Territory  y.  Ferkins,  2 
HonL  467;  Tetritory  y.  Harding,  6  Mont.  823,  affirmed.)— ^toto  y.  Gibbs, 
213. 

8.  Proof  of  an  alibi  in  a  criminal  case  is  material  matter,  upon  which  perjury  may 
be  assigned.  —  Id, 

i.  Upon  a  trial  for  perjury,  an  instruction  that  **the  direct  evidence  of  one  witness 
alone  is  not  sufficient  to  convict  of  the  crime  of  perjury,  unless  corroborated  by 
other  facts  and  circumstances  proved  on  the  trial,"  is  not  error  under  section 
616  of  the  Code  of  Civil  Procedure,  which  provides  tliat  the  direct  evidenoe  of 
one  witness,  who  is  entitled  to  fuU  credit,  is  sufficient  for  proof  of  any  fact, 
except  perjury  and  treason.  —  Id. 

5.  In  the  case  at  bar,  the  jury  were  instructed  that  '*  by  *  reasonable  doubt '  is  meant 
'  actual,  substantial  doubt.'  It  is  that  state  of  the  case  which,  after  a  comparison 
and  consideration  of  all  the  evidence,  leaves  the  minds  of  the  jurors  in  that  con- 
dition that  they  cannot  say  they  feel  an  abiding  conviction  of  the  defendant's 
guilt,  and  are  fully  satisfied  of  the  truth  of  the  charge.  It  is  such  a  doubt  as 
would  cause  a  reasonable,  prudent,  and  considerate  man,  in  the  graver  and 
more  important  affiurs  of  life,  to  pause  and  hesitate  before  acting  upon  the 
truth  of  the  matter  charged."  Held,  that  the  instruction  was  not  prejudicial  to 
the  defendant,  when  considered  in  connection  with  a  previous  instruction  to 
acquit  "  if  the  jury  entertain  any  reasonable  doubt  upon  any  single  fact  or  ele- 
ment necessary  to  constitute  the  crime."  {Ttrritoiy  y.  McAtidrews,  8  Mont» 
168;  T^^rritory  y.  Owing*,  3  Mont.  137,  cited.)— /d. 

0.  The  ordinary  common-law  indictment  for  the  infamous  crime  against  nature  is 
sufficient  in  thiti  State.  — &'toto  v.  Chandonette,  280. 

7«  An  indictment  for  rape  which  charges  the  commission  of  the  offense  "on  or 
about"  a  certain  day,  sufficiently  states  the  time  under  sections  1(16  and  171  of 
the  Criminal  Practice  Act,  providing,  in  sulMtauce,  that  the  precise  time  of  the 
commission  of  an  offense  need  not  be  stated  in  the  indictment,  except  where  it 
is  an  indispensable  ingredient  of  the  offense,  and  that  no  indictment  shall  be 
quashed  or  set  a.Hide  for  any  surplusage  or  repugnant  allegation,  where  there  is 
sufficient  matter  alleged  to  indicate  the  crime  and  person  charged,  nor  for  any 
defect  or  imperfection  which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant,  upon  the  merits. — State  v.  Tfunnpaon,  649. 

8.  It  is  not  error  for  the  court  to  submit  to  the  jury  the  question  as  to  whether  the 
name  as  found  in  the  indictment  is  idem  sonana  with  the  name  proved  on  the 
trial,  where  the  names  in  question  are  not  necessarily  pronounced  alike.  —  id. 

9«  The  plea  of  former  jeopardy  cannot  be  maintained  to  a  second  trial  which  a 
defendant  has  obtained  upon  his  own  motion. — Id, 
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DAKAQES. 
6m  Osatobl  KosMAon,  6;  Ookyvbbiov,  S;  YwKDom  ahi>  Yekdmm,  1;  Wixbb 

BlOBTB,  8. 

L  In  the  oaae  *t  bir  the  plaintiff  tnetained  injury  from  an  excaration  in  the  stroot 
of  a  oity,  incorporated  by  the  legislature  of  the  Territory  of  Montana,  and  which 
had  passed  an  ordinance  asf  uming  for  itself  the  care  and  reeponsibility  of  streetg. 
The  injury  was  sustained  while  Montana  was  a  Territory.  MOd^  that  as  the 
Bapreme  Coart  of  the  United  States  had,  before  the  passage  of  snch  ordinance^ 
established  the  principle  of  municipal  liability  in  decisions  in  similar  cases  aris- 
ing in  Territories,  that  these  decisions  were  controlling  upon  the  courts  of  the 
Territory  at  the  time  of  the  injury  complained  of,  and  the  city  was  liable  in 
damages.  ~5u(<i«an  t.  City  of  Helena,  184. 

S.  In  an  action  for  damages  sgainst  a  physician  for  negligent  and  unddllfhl  treat- 
ment of  a  fracture  of  plaintiff's  wrist,  it  appeared  that  the  defendant  used  simple 
and  common  appliances  in  treating  the  injary ;  that  a  physician  called  on  belui^ 
of  plaintiff  testified  that  he  had  examined  plaintiff's  wrist ;  that  he  could  not  say 
that  anything  was  the  matter  with  it ;  that  there  was  some  stilBiess  and  tender- 
ness; that  the  bones  and  wrist  seemed  to  be  in  proper  place,  and  were  in  such 
good  apposition  that  it  was  almost  impossible  to  tell  whether  there  had  been  a 
fhwtnre;  that,  assuming  that  plaintiff  had  sustained  a  Gollee's  fracture,  it  was 
a  good  job ;  that  he  could  see  nothing  wrong  with  the  treatment  or  any  indi- 
cations of  negligence;  that  he  thought  the  wrist  was  only  badly  sprained;  tliai 
the  use  of  pasteboard  splints  was  proper.  Another  physician  called  by  plaintiff 
testified  that  he  concluded  that  the  ii^nry  waa  a  Gollee's  fracture.  In  answer 
to  the  question  as  to  whether  "ordinary  care  and  treatment  would  have  called 
for  different  appliances  than  those  used  by  defendant,  assuming  that  plaintiff 
had  suffered  a  severe  Oollee's  fracture  of  his  wrist,"  the  witness  said  that  "if  it 
was  a  very  seyere  fracture  possibly  he  could  not  haye  any  splints  on  it  at  all;" 
that  he  had  found  the  bones  in  plauitiff 's  writ  in  perfect  apposition ;  ttiat  per- 
fect recoveries  from  such  injuries  were  very  few.  That  witnesses  called  as 
experts  by  defendant  approved  of  the  treatment  and  applxanoes  used  by  defend- 
ant, and  testified  that  the  bones  of  plaintiff's  wrist  were  in  perfect  apposition; 
that  the  rotation  of  the  wrist  was  natural ;  that  if  the  injury  was  a  Gollee's  frac^ 
nre  the  restoration  was  extraordinary,  ffeld^  that  a  verdict  for  plaintiff  for  the 
sum  of  five  hundred  dollars  was  entirely  unsupported  by  the  evidence.— iSlSMii- 
•on  v.  CMsiAof  ps,  668. 

DEFENSES. 
See  OoyraAcni,  2 ;  Smiixni^  1. 

DEMURnEB, 
See  Plkadivo,  6. 

DENIALS. 
See  Pi^KADiMQ,  4,  8. 

DESCRIPTION. 
Bee  CKiTfiL  MoBTOAQU,  9,  4;  Locatxom  Notxoi^  9;  1Iobi«a<»,  1. 

DISBARMENT. 

1«  The  evidence  in  the  case  at  bar  reviewed*  and  held'insuiBcient  to  support  tte 
charges.— in  re  HaUiorn,  222. 
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S.  The  oompUlnt  in  prooeedings  to  disbar  the  refpondent  charged  that  he  had 
been  dinbarred  in  the  btate  of  New  York,  and  after  snoh  disbarment  bad  pro- 
oared  by  fraud  a  oertificate  from  a  Justice  of  the  Supreme  Conrt  of  that  State, 
before  whom  he  last  praotioed,  of  good  standing  in  his  profession,  with  the  in- 
tent thereby  to  deoeive  and  defraud  the  Supreme  Court  of  this  Btote.  Certified 
oopies  of  the  charges  preferred  against  respondent  in  the  State  of  New  York  were 
filed  with  the  oomplaint,  together  with  copies  of  all  proceedings  except  the  final 
order  of  disbarment  It^  appeared  that  a  decision  to  disbar  the  respondent  hi 
the  State  of  New  York  had  been  rendered  by  a  divided  bench ;  that  proceedinga 
were  stayed  pending  an  appeal ;  that  either  no  final  order  had  been  made,  or 
the  prosecution  had  been  abandoned.  All  charges  were  fully  denied  by  the 
answer  of  the  respondent.  Held,  that  the  facts  in  the  case  at  bar,  in  the  absence 
of  a  final  order  of  the  New  York  courts,  did  not  warrant  an  original  inquiry 
by  this  court  into  the  respondent's  professional  conduct  while  in  the  State  of 
New  York.  Heldt  also,  that  in  the  absence  of  evidenoe  upon  the  issue  of  fraud 
none  ooold  be  preaumed.— in  re  Baum,  228. 

DISTRICT  COURTS. 
Bee  CowBTiTUTioNAL  Law,  S. 
h  Under  section  62S  of  the  Code  of  Civil  Procedure,  providing  that  each  of  the 
District  Courts  shall  have  power  to  make  rules  and  regulations  governing  their 
practice  and  procedure,  in  reference  to  all  matters  not  provided  for  by  law, 
a  dijitrict  judge  has  power  to  designate  the  times  when  the  terms  of  his  court 
shall  he^n. ^ State  ezrel.  Hoot  ▼.  McUaUon,  370. 
S.  Under  the  Conutitution  and  statutes  of  this  State  a  Diatdot  Court  without  terma 
Jfl  a  legal  imposaibility.  —  Id, 

DISTRICT  JUDGEa 
Bee  AppsoPBiAnoMS,  6, 6L 

DIVERSION  OF  WATER. 
Bee  Watbb  Rxqbxb,  1,%^ 

DOWER. 
A.  widow  Is  not  barred  from  prosecuting  an  action  for  the  assignment  of  dower  by 
section  29  of  the  Code  of  Civil  Procedure,  providing  that  "no  action  for  tlie 
recovery  of  real  property  or  for  the  recovery  of  the  possession  thereof  can  be 
maintained,  unless  it  appear  that  the  plain tiiT,  his  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  property  in  question  within  five  years 
before  the  commencement  of  the  action,"  for,  until  the  estate  is  consummated 
and  assigned,  tlie  widow  has  no  seisin  or  poi^session  from  which  the  period  of 
limitation  may  be  dated,  nor  has  slie  an  ancestor,  predecessor,  or  grantor  of  the 
dower  right  within  the  meaning  of  the  said  Statute  of  Limitations.  Nor  is  such 
action  barred  by  section  47  of  chapter  3,  title  iii.  of  tlie  Code  of  Civil  Proced- 
ure, providing  that  an  action  for  relief  not  hereinbefore  provided  for  must  be 
oommenoed  within  three  years  after  the  cause  of  action  accrued,  as  said  chapter 
8  of  said  title  and  the  sections  tliereof  relate  only  to  the  limitation  of  actions 
other  than  those  for  the  recovery  of  real  property.— ifurt  t.  Oook  S/ieep  Ottm" 
pany,61h 

DRUNKENNESS. 
Bee  ADMoaaTBATOBs^  1. 
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election. 

Bee  CoNTiNUAyai,  1« 

ELECTIONS. 
In  the  otse  hi  b*r  ft  Appeared  that  the  candidate  for  an  eleotlTe  office  was  not  nomi- 
nated  by  an  organized  assembly  of  delegates  representing  any  party  or  princi- 
ple; that  the  certificate  of  nomination  did  not  state  the  name  or  business  of  the 
candidate,  or  tlie  name  of  the  party  or  principle  represented,  and  was  not  signed 
as  required  by  law ;  that  such  certificate  purported  to  have  been  given  to  fill  ft 
▼acancy,  but  did  not  state  any  of  the  facts  required  under  the  law  in  such  case, 
nor  was  it  filed  within  twenty  days  before  the  election.  Held,  that  the  pro- 
Tibions  of  the  Act  of  March  18,  1889,  are  mandatory,  and  a  candidate  whoae 
nomination  was  not  made  in  compliance  with  such  proyisious  acquired  no  right 
to  the  publication  of  his  candidacy,  or  the  printing  of  his  name  on  the  official 
ballots,  and  his  election  is  void.  Held,  also,  that  a  failure  to  comply  with  the 
proTisiona  of  said  act  is  not  aided  by  section  15,  which  allows  every  voter  to 
write  or  paste  on  his  ballot  *'  the  name  of  any  person  whom  he  deaires  to  TOte 

ESTOPPEL. 
Bee  APPEAI44 

EVIDEXCB. 
Bee  OoxBPiBAOT,  1,  2 ;  Location  Nonox,  5 ;  Pbictzch,  &• 

!•  Evidence  of  a  parol  agreement,  at  the  time  of  the  making  of  a  promissory  note, 
that  in  case  the  same  was  not  paid  at  maturity  subsequent  payments  might  be 
applied  upon  the  principal  first,  and  the  interest  afterwards,  is  improper  under 
section  628,  first  divlHion  of  the  Compiled  Statutes,  providing,  in  substance,  that 
when  the  terms  of  an  agreement  have  been  reduced  to  writing  there  can  be  no 
evidence  of  those  terms  other  than  the  writing  itself.  {Fisker  v.  Briscoe,  ante, 
p.  124,  cited.)— Am/prson  v.  Perkins,  154. 

^  In  the  case  at  bar  it  was  alleged  that  at  the  time  of  the  execution  of  a  written 
agreement  it  was  ag^reed  that  a  particular  construction  should  be  given  to  the 
terms  of  the  writing,  to  the  efiect  that  it  meant  that  the  collateral  security  should 
be  exhausted  before  an  action  was  commenced  on  the  notes.  Beld,  that  such 
contemporaneous  construction  was  within  the  purview  of  section  628,  first 
division  of  the  Compiled  Statutes,  providing  in  substance  that  when  the  terms 
of  an  agreement  have  been  reduced  to  writing  by  the  parties,  there  can  be  no 
evidence  of  those  terms  other  than  the  writing  itself.  —Fisher  v.  Briscoe,  124. 

8.  Under  an  indictment  for  perjury,  parol  evidence  as  to  what  a  witness  said  in  a 
trial  before  a  Justice  of  the  peace  is  competent,  where  the  statute  dot^s  not  re- 
quire the  testimony  in  such  trials  to  be  reduct  d  to  writing.  —5^rt/p  v.  Gibbs,  213. 

i.  Writings  which  had  been  given  by  third  parties  to  the  plaintiff  in  conversion, 
authorizing  him  to  dispose  of  their  portion  of  the  converted  property  and  to  col- 
lect the  proceeds,  but  which  indicate  no  intention  to  transfer  the  title,  are  inad- 
missible as  evidence  tending  to  establish  plaintiff's  title  to  such  portions  of  the 
property  in  controversy.  Nor  would  such  writings  be  admissible  as  evidence 
tending  to  make  plaintiff  a  trustee  of  an  express  trust  so  as  to  enable  him 
to  maintain  conversion  without  Joining  the  persons  for  whose  benefit  the 
action  was  brought,  as  provided  by  section  6  of  the  Code  of  Civil  Procedure. 
(Da  Wrrr,  J.,  dissenting,)  —  Swenson  v.  KleinschmidU  473. 

6.  Evidence  of  a  conversation  in  which  plaintiff  demanded  of  one  of  the  defendants 
a  sum  of  money  less  than  the  amount  sued  for  is  admissible  on  behalf  of  the  de- 
fense, in  the  absence  of  any  evidence  that  the  demand  was  made  as  a  oompromisa 
offer  or  in  any  negotiations  for  a  peaceful  settlement. — id. 
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6.  A  witnen  wbo  testifles  m  to  the  ftmoant  of  damage  that  reenltB  ft'om  the  de- 
Btmction  of  a  oertain  thing,  may  be  qnestioned  in  detail  as  to  whether  or  not  all 
conditions  and  circumstanoes  which  might  affect  the  amount  of  such  damage 
have  been  considered  by  him  in  stating  his  estimate.  -—  Carron  y.  Wood,  500. 

7.  It  is  no  objection  to  the  testimony  of  a  witness  as  to  the  damages  resulting  from 
a  particular  act,  that  he  may  not  have  considered  the  benefits  which  might  also 
result  therefrom.  {Catron  y.  Wood,  ante,  p.  500,  dted.)  —  OaUatin  Canal  Co. 
T.  Lay,  528. 

8.  In  an  action  against  a  physician  for  damages  for  negligence  in  his  treatment  of 
a  particular  case,  eyidenoe  as  to  his  reputation  for  skill  and  ability  ia  incom- 
peteni— iSteeetwofi  y.  GeUtftorpe,  563. 

EXEounon. 

Bee  JusoMXMiB,  1,  2. 

EXECUTION  SALES. 
Bee  Bhzbitfb,  U 

JfJ££o, 

Bee  Bbfkbki,  L 

FICnTIODS  APPEAL. 
Bee  SupBKMZ  Cottbt,  1. 

PILING, 
The  filing  of  papers  oonslsts  in  depositing  them  with  the  proper  onsiodian  for  keep- 
ing ;  and  the  indorsement "  filed,"  upon  a  certain  date,  is  not  ipso  facto  a  filing, 
but  merely  a  proper  memorandum  of  the  fact. —in  re  Deioar*$  MataUt  426. 

FINAL  ACCOUNT. 
See  Adiohibtbatobs,  6;  AppsALABia  OBDEl^  1« 

FINAL  JUDGMENT. 
See  Btatutobt  CoNsxBuonov,  8. 

FINDINGS. 
See  Apskals,  2;  Pbactxob,  9»  10. 

FOBECLOSUKB. 
Bee  MoBTOAOES,  1. 

FOREIGN  ATTACHMENT. 
Bee  JuDOMENTs,  8,  i. 

FOREIGN  BTATUl'Ea 
Bee  BxATUTOBT  Oonbibuoziov»  L 

FRAUD. 
€ee  Chaxixl  Mobtoaoxb,  8,  i;  Dibbabmeht,  2. 
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oband  laboent. 

Bee  OsnairAii  Law,  V 

HABEAS  CORPX78. 

I«  XTpoo  in  ftppUoatloD  for  *  writ  of  habeM  oorpna  it  ftppetred  from  flie  retnm  finft 
the  petitioner  was  in  the  eostody  of  a  Bheriff  by  Tirtae  of  a  mitfimiia  iasnad  by 
A  Justice  of  tbe  peaoe  apon  a  Judgment  of  conyicdon  fbr  a  miademeanor  orer 
which  the  Justioe  had  Jarisdiction.  Section  1182,  fifth  diTieion  of  the  Compiled 
Btatntee,  reqairoe  the  Judge  before  whom  the  writ  shall  be  retorned  "  to  remand 
such  party,  if  it  shall  appear  that  he  is  detained  in  custody  by  Tirtae  of  the  final 
Judgment  or  decree  of  any  competent  court  of  criminal  Jurisdiction,  or  upon 
any  process  issued  upon  such  Judgment  or  decree."  Held,  that  the  proceedings 
of  the  Justice  could  not  be  reviewed  to  ascertain  whether  or  not  the  docket 
entries  of  his  court  showed  that  the  right  of  Jury  trial  had  been  waived  by  the 
petitioner.  —  In  re  McCtUclteon,  115. 

9.  The  writ  of  habeas  corpus  cannot  be  made  to  perform  the  ftmctionB  of  a  writ  of 
eerliorari,  but  such  writ  may  be  invoked  in  aid  of  habeas  corpus  in  cases  where 
there  is  no  final  Judgment,  and  the  petitioner  is  held  upon  prooew  from  which 
there  is  no  appeil.  —id. 

ELLEGAL  FEES. 
See  EsFBBXB,  I. 

nCPBOVEMENTS  ON  LAND. 
Bee  Vemx>b  akd  Yxndkb,  1. 

IHPBOYIDENOE. 
Bee  ADMiMisTrBaTOBS,  SL 

INDIAN  RESERyATION. 
Bee  AoTB  of  Cokobssb,  1»  S» 

INDICTMENT. 
Bee  Cbiiiimal  Law,  6. 7« 

INFAMOUS  CRIBIE  AGAINST  NATUBB. 
See  CBDcniAX.  Law,  ft. 

INFORMATION. 
Bee  OomiiTUTXOHAXi  Law*  2,  T. 

INJUNCTION. 
Bee  Pliadimo,  9  ;  Tazanofir,  1. 

1.  Injnnetfon  wfll  not  lie  to  restrain  a  sale  of  lands  by  a  sheriir,  mider  a  decree 
foreclosing  a  mechanic's  lien,  at  the  suit  of  one  who  was  not  a  party  to  the 
action  wherein  such  decree  was  obtained,  for  as  to  such  pemon  the  decree  and 
all  proceedings  under  it  would  be  void.  {Chumatero  t.  Vial,  8  Mont.  876; 
Sioiy  V.  Black,  6  Mont.  26,  approved.  )~i/cC7mtn<eil;  v.  Jtiddle,  iff!, 

2.  A  trespsM,  as  such,  is  not  subject  to  tlie  control  of  a  oourt  of  equity  Ij  injuio- 
tion.— Ifeaney  t.  BitUt  a$ui  Montana  dfrnmeroiai  Company,  590. 
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8.  An  injanction  IsBtied  to  restrain  a  trespaas  wQl  be  disBolved  where  it  does  not 
appear  that  the  injnry  complained  of  is  irreparable  and  destniotiTe  of  the 
estate  in  the  character  in  which  it  is  enjoyed,  or  that  the  ordinary  remedy  of  a 
Judgment  at  law  is  rendered  inadequate  by  the  insolvency  of  the  defendant.  —  Id, 

INSTRUCTIONS. 
See  Cbdonal  Law,  i,  5;  Conysbsiok,  1 ;  Wateb  Bigbib,  2. 

INSUBANOE  POLIOT. 

1.  In  an  action  upon  an  insurance  policy,  which  contains  an  arbitration  clause 
providing  that  in  the  event  of  the  parties  failing  to  agree  upon  the  amount  of 
damage  the  same  should  be  ascertained  by  appraisal,  and  that  until  proofs  of 
loss  were  produced  and  appraisal  permitted  the  loss  should  not  be  payable,  it 
is  not  necessary,  as  a  condition  precedent  to  the  right  of  the  assured  to  sue, 
that  he  should  show  an  appraisal  or  award  as  to  the  damages  sustained,  or  that 
he  had  requested  arbitration,  or  that  failure  to  arbitrate  was  not  through  his 
default,  it  not  appearing  that  after  the  proof  of  loss  had  been  furnished  that 
the  insurer  had  expressed  dissatisfaction  with  the  amount  thereof,  or  had  desired 
or  requested  arbitration.— 22andaa  v.  American  Fire  Insurance  Company,  840. 

8.  In  the  case  at  bar  the^insurer  rejected  the  proof  of  loss,  for  the  reason  that  it 
contained  a  clause  referring  to  the  loss  of  the  building  as  estimated  by  certain 
parties,  "selected  by  agreement"  to  make  estimates,  which  was  untrue.  Helc^ 
that  the  insurer  would  not  have  been  prejudiced  by  the  retention  of  the  paper 
after  denouncing  the  objectional  statement  as  false.  —  Id, 

8.  Where,  by  the  terms.of  a  policy,  the  loss  is  payable  sixty  days  after  proof  thereof, 
legal  interest  upon  the  amount  found  due  is  properly  allowed  after  the  expiration 
of  the  sixty  days  from  the  delivery  of  the  proofs. — Id, 

4.  Provisions  in  an  insurance  policy  that  the  amount  of  loss  shall  be  determined 
by  arbitration  upon  a  failure  of  the  parties  to  agree,  and  that  the  obtaining  of  an 
award  by  arbitrators,  fixing  the  amount  of  loss,  shall  be  a  condition  precedent  to 
the  sustaining  of  an  action  against  the  company  for  the  recovery  of  any  claim, 
must  be  construed  to  bar  a  recovery  only  when  the  plaintiff  has  refused  to 
arbitrate  upon  request  of  the  company,  after  a  disagreement  as  to  the  amount 
of  the  loss ;  and  when  on  disagreement  has  existed,  it  is  not  essential  to  plaint- 
iff's recovery  that  he  prove  an  award  or  a  request  for  arbitration.— itonda22  v. 
FhoBnix  Insurance  Company,  862. 

6.  In  the  case  at  bar  the  complaint  alleged  the  value  of  the  destroyed  property, 
and  also  that  the  value  had  been  ascertained  by  arbitration,  of  which  facts 
proof  was  admitted.  Be^,  that  the  allegations  did  not  state  two  causes  of 
action  or  inconsistent  facts,  for,  if  no  occasion  for  arbitration  had  arisen,  the 
allegation  was  surplusage,  and  proof  thereof  was,  not  essential  to  plaintiffii' 
right  to  recover. — Id, 

INTEQEITY.' 
JBee'ADMDasTBATOBS,  4. 

INTEREST. 
Bee  ImuBAKOB  Pozjgt,  8. 
[  Partial  payments  upon  a  promissory  note,  in  the  absence  of  any  speebl  provision 
for  a  particular  method  of  application,  may  be  applied  by  the  holder  to  the  pay- 
ment of  the  interest  accrued  to  the  date  of  the  payments,  and  the  balance,  if 
any,  must  then  be  ai^Hed  upon  the  principal  sum ;  and  a  promissory  note  which 
provides  for  a  given  rate  of  interest  before  and  after  maturity  from  date,  until 
payment,  contains  no  condition  requiring  the  application  of  a  partial  payment 
in  any  other  manner,— JfM^sofi  T.  Perikins,  151,' 
Vol.  X.— 40. 


626  Judgments; 

ihtebbtate  commebob. 

1.  Under  ttis  proyigioni  of  the  Aot  of  Ck>ngreBB  of  Febnury  4, 1887,  entitled  "An 
•ct  to  reguUte  oommerce,"  prohibiting  nnjn^t  diaorimination  by  common 
earrien,  a  contract  made  prior  to  the  passage  thereof  for  the  transportation  of 
freight  under  terms  and  at  rates  contrary  to  the  provisions  of  said  lav,  cannot 
be  enforced  against  the  carrier  to  recover  rebates  dne  upon  freight  carried  after 
the  said  law  had  taken  effect.  —BuUard  t.  Northern  Pacific  Railroad  Co,,  168. 

S.  The  said  act  of  Congress  derives  its  force  from  the  grant  of  power  by  the 
Constitution  "to  regulate  commerce  ....  among  the  several  States,"  and  its 
constitutionality  is  not  aflfected  by  reason  of  its  incidentally  precluding  the 
enforcement  of  preexisting  contracts,  as  such  law  being  enacted  diverso  intuitu. 
Is  not  to  be  regarded  as  impairing  the  obligation  of  contracts  in  a  constitutional 

sense.— Zd.  

JUDOES. 

8ee  AmoTKUnovB,  6,  6;  Cbbtio&abi,  1 ;  Combrtdtioxal  Law,  1. 

JUDaMEKTS. 
Bee  Lden  or  Judgiodit,  1,  9. 

!•  The  life  of  a  Judgment  is,  by  the  provision  of  section  813,  construed  in  connec- 
tion with  sections  41  and  907  of  the  first  division  of  the  Compiled  Statutes,  limited 
to  six  years,  and  execution  cannot  issue  thereon  after  the  expiration  of  such 
period ;  and  the  provision  of  section  849  of  the  first  division  of  the  Compiled 
Statutes,  allowing  execution  to  issue  upon  leave  of  the  court  on  motion  after 
five  years,  applies  only  to  the  sixth  year,  and  does  not  authorize  a  perpetual 
revivor.  — Peters  v.  Vatoier,  201 

S.  At  the  time  of  the  enactment  of  section  849  of  the  first  division  of  the  Compiled 
Statutes,  section  812  of  the  first  division  of  the  Compiled  Statutes  allowed  exe- 
cution to  issue  at  any  time  within  five  years,  and  while  it  may  be  granted  that 
said  section  849  was  enacted  to  authorize  the  perpetual  revivor  of  a  Judgment, 
the  subsequent  amendment  of  section  312  to  read  "six  years"  was  such  an 
amendment  as  required  it  to  be  understood  in  the  same  sense  as  if  it  had  read 
from  the  beginning  as  it  does  as  amended.— id. 

8.  There  being  no  provision  within  title  18  of  the  Code  of  Civil  Procedure  relat- 
ing to  proceedings  in  Justices'  Courts,  which  defines  the  character  of  a  judg- 
ment to  be  entered  against  a  defendant  where  Jurisdiction  has  been  obtained  by 
publication  of  summons  and  attachment  of  property,  ft  persooal  Judgment  in 
such  case  without  directions  for  the  sale  of  the  attached  property  is  valid,  not- 
withstanding that  section  80  of  the  Code  of  Civil  Procedure  requires  that  the 
judgment  and  execution  in  District  Courts  in  such  cases  shall  be  against  the 
property  attached,  and  that  section  804  of  the  Code  of  Civil  Procedure  requires 
that  the  provisions  of  the  Code  of  Civil  Procedure  relative  to  practice,  pleading, 
and  trial  in  the  Dintrict  Court,  shall,  so  far  as  the  same  are  applicable,  and  do  not 
oonfiict  with  this  title,  be  observed  in  the  Justices'  pourte,  as  said  section  80,  is 
in  oonfiict  with  subdivision  8  of  section  245,  providing  that  in  actions  where 
the  service  of  the  summons  was  by  publication  the  court  may  render  Judgment 
for  the  amount  which  the  plaintiff  is  entitled  to  recover. —iState  ex  fe£.  Maifmos 
T.  Eddy,  811. 

4.  In  the  case  at  bar  the  execution  was  in  form  as  provided  by  sections  803  and 
808  of  the  Code  of  Civil  Procedure,  relating  to  executions  from  Justices'  Courts. 
Sections  194  and  319  of  the  Code  of  Civil  Procedure  provide,  in  subetance,  that 
if  judgment  be  recovered  by  the  plaintiff,  the  sheriJOT  shall  satisfy  the  same  out 
of  the  property  attached,  and  that  all  property  and  rights  of  property  seized 
and  held  under  attachment  in  the  action  are  liable  to  execution.  B^d,  that 
the  taking  of  the  personal  Judgment,  without  embodying  therein  directions  for 
the  sale  of  the  attached  property,  did  not  destroy  the  lien  of  the  attachment,  and 
the  execution  was  valid,  —  id. 
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judgment  lien. 

Bee  LiBir  or  Judohxht. 

JUDICIAL  PURPOSES. 
See  Taxation,  2. 

JUDICIAL  SALE. 
See  iKjUNonoN,  1. 

JURISDICTION. 
See  OoMBnrimoNAL  Law,  1;  Pbaotiob,  3;  Statdtoet  OoNSTBUonoir*  4 

JURY. 
See  OoNBTrrunoNAL  Law,  S. 

JUSTICE'S  COURT. 
See  JuDOMXMTB,  8, 4 

JUSTIFICATION  OP  LEVY. 
See  Shkeiffb,  1. 

LEGISLATIVE  ASSEMBLY. 
See  Constitutional  Law,  8. 

LICENSES. 
See  Social  Clitb,  1.  ^ 

LIEN. 
See  Attaobickst,  1;  Banks  and  Banking,  2;  Lmr  or  Judoxknt,  1,  2i 

LIEN  OP  JUDGMENT. 

1  A  judgment  lien  is  not  a  apeciflo  lien  upon  the  real  estate  of  the  Judgment  debtor, 
BO  as  to  constitute  a  property  in  the  land  itself  to  the  exclusion  of  a  prior  equi- 
table title  in  a  third  person,  but  is  a  general  lien,  seouring  a  right  to  levy,  or  a 
preference  over  interests  subsequently  acquired,  and  is  subject  to  all  prior  liens, 
whether  legal  or  equitable.—  Vaughn  ▼.  Sclimalsle,  186. 

2.  Under  section  807  of  the  Code  of  Civil  Procedure,  a  Judgment  lien  is  created 
upon  the  real  property  of  the  judgment  debtor,  owned  by  him  at  the  time  the 
Judgment  is  docketed.  By  the  provisions  of  section  270  of  the  fifth  division 
of  the  Compiled  Statutes,  a  mortgage  is  embraced  in  the  term  "conveyance." 
Under  section  258  of  the  fifth  division  of  the  Compiled  Statutes,  a  conveyance 
of  real  estate  is  valid  and  binding  between  the  parties  thereto  without  record. 
Section  269  of  the  fifth  division  of  the  Compiled  Statutes  declares  that  the  filing 
of  suoh  conveyance  shall  impart  notice  to  all  persons  of  the  contents  thereof, 
and  subsequent  purchasers  shall  be  deemed  to  purchase  and  take  with  notice* 
Section  260  of  the  fifth  division  of  the  Compiled  Statutes  makes  every  unre» 
corded  conveyance  void  as  against  subsequent  purchasers  in  good  faith.  Eeldt 
that  the  foregoing  provisions  do  not  include  judgment  creditors,  and  a  mort* 
gage  executed  and  delivered  prior  to  the  docketing  of  a  judgment  is  paramount 
to  the  title  of  the  purchaser  of  the  lands  at  an  execution  sale,  where  the  mortgage 
was  recorded  prior  to  the  sale.  {Ohunuuero  y.  Vial,  8  Mont.  876;  McAdow  y 
Black,  4  Mont.  476,  cited.)  —  Id. 
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UQUOB  DEALEa 
Bee  SoouL  Olub,  1. 

LOCATION  NOnOE. 

1.  The  qnettion  as  to  whether  tax  object  described  in  *  notioe  of  looaiion  of  a  min- 
ing claim  is  a  permanent  monament  is  a  matter  for  proof,  and  cannot  be 
determined  bj  the  court  from  an  inspection  of  the  location  notice.  (BuaeU  ▼. 
Chumasero,  4  Mont  817;  (yDonnOi  t.  GUnn,  8  Mont.  2i8,  tOrmad.)^  MeUsa^ 
T.  PresooU,  283. 

S.  Where  the  name  of  the  county  in  which  a  mining  claim  is  situated  and  recorded 
is  not  required  by  law,  or  by  the  mles  or  cnstoms  of  miners,  to  be  stated  in  the 
location  notice,  and  is  not  necessary  to  find  or  identify  the  claim,  an  error  in 
stating  the  name  of  the  connty  is  harmless,  and  does  not  vitiate  a  description 
otherwise  good.  {Gamer  v.  ^mn,  8  Mont.  871 ;  Flavin  t.  Jfat/in^ty,  8  Mont 
246 ;  Upton  y.  Larkin,  7  Mont.  449 ;  G<ufield  M,  db  M,  Co,  v.  Hammer,  6  Mont 
63.  cited.)— id. 

t.  Where  an  instmment,  as  a  location  notioe,  contains  a  soificient  description  to 
ascertain  the  premises  to  which  it  applies  withont  the  aid  of  a  portion  of  the 
description,  which  is  false,  the  latter  portion  may  be  regarded  as  surplusage.— 
Id, 

4.  A  location  notioe,  the  affidarit  to  which  does  not  contain  notarial  eridenoe  thai 
the  party  making  it  took  an  oath,  or  was  eyer  present  before  the  oifioer,  is  not  a 
''declaratory  statement  in  writing  on  oath,"  within  the  meaning  of  section  1477, 
fifth  division  of  the  Compiled  Statutes.  {Murray  ▼.  JArabie,  8  Mont.  212,  dia- 
tingulsbed.  )—/<'. 

0b  Section  1477,  fifth  division  of  the  Compiled  Statutes,  providing  that  the  locator 
of  a  mining  claim  shall  make  and  file  for  record  a  declaratory  statement  in  writ- 
ing on  oath,  requires  the  oath  to  be  part  of  the  record,  and  evidence  aliunde  the 
statement  that  the  oath  was  taken  after  location  and  before  recording  is  inad- 
missible.—/d. 

MANDAMUS. 
L  Mandamus  will  not  lie  to  oompel  the  board  of  medical  oxaminers  to  Issue  a  oer- 
tiflcate  to  practice  medicine  to  an  applicant  whose  demand  has  been  refused,  as 
the  statute  creating  such  board  has  provided  a  plain,  speedy,  and  adequate 
remedy  at  law  in  such  case  in  an  appeal  to  the  District  Couxi,— State  ex  rtL 
Narcrose  v.  Board  of  Medical  Examinen^  162. 

5.  Mandamus  will  lie  to  oompel  a  justice  of  the  peace  to  issue  an  order  to  compel  a 
garnishee  to  appear  and  testify  under  oath,  where  it  appears  that  the  justice  has 
refused  to  make  the  order,  and  that  the  judgment  and  ezecutton  against  the 
defendant  are  lawful.  —Staie  ex  reL  Mathetoe  y.  £ddy,  811. 

MABBIED  WOMEN. 
She  property  of  a  married  woman,  who  has  availed  herself  of  the  provisions  of  the 
Sole  Trader's  Act,  is  exempt  from  seizure  by  her  husband's  creditors,  though  no 
list  of  separate  property  may  have  been  filed.    {Shed  r.  Bktke^,  6  Mont  247, 
affirmed.)  ^Batger  y.  EaXfordt  67, 

MEASUREMENT  OF  WATEB. 
See  Watkb  Biohxs,  1,  2. 

MEASURE  OF  DAMAGES. 
Bee  Wateb  Rightb,  8. 
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KECHANIO'8  LIEN. 
See  Plxadino,  1. 

MEDICAL  EXAMINERS. 
Bee  Mandamus,  1. 

MINES  AND  MINING. 
See  Looahos  Noncx,  1,  3,  8,  i,  0. 

MOBTQAQES. 
Bee  LiEM  or  JuDaicsNT,  3. 
A  deeoriptlon  of  property  in  a  mortgage  ae  "sixteen  feet  of  the  north  end"  of  oer- 
tain  lots  enumerated,  in  a  specified  block,  in  a  giren  town,  county,  and  State, 
is  not  so  uncertain  as  to  render  the  mortgage  yoid,  in  that  the  expression  *' six- 
teen feet"  might  mean  sixteen  square  feet,  where  it  is  not  denied  that  the 
mortgage  included  some  portion  of  said  lots,  and  no  mistake  or  imperfection  of 
fuoh  oouTeyanoe  is  put  in  issue  by  the  pleadings. —Fau^/in  y.  Sohmalsle,  186. 

MOTIONS. 
A  motion  is  an  application  to  the  court  for  an  order,  and,  though  a  written  motion 
may  be  filed  before  the  expiration  of  a  period  in  which  a  motion  shoald  be 
made,  it  is  insufficient,  unless  also  brought  to  the  attention  of  the  court  within 
such  period.-  {WaUaoe  y.  Lewia,  9  Mout.  899,  t^S&rmed,) ^ Fetera  y.  Vatcter, 
301. 

MOTION  BOOK. 
Bee  Pbactioe,  5,  6. 

MOTION  FOR  NEW  TRIAL. 
See  New  Tbial. 

MUNICIPAL  CORPORATIONS. 
Bee  DAMAOB8, 1. 

NEW  MATTER. 
Bee  P14EADINO. 

NEW  TRIAL. 
See  Appeals,  4;  OomrzBSiov,  3. 

1.  Under  seetlon  296,  subdiyision  6  of  the  Code  of  Civil  Procedure,  which  provides 
that  a  new  trial  may  be  granted  for  the  cause  of  "  insufficiency  of  the  evidence 
to  justify  the  verdict  or  other  decision,  or  that  it  is  against  law,"  no  ground  for 
a  new  trial  is  specified  in  a  notice  of  motion  which  recites  that  "  the  Judgment 
is  contrary  to  law." — Froman  y.  Pattersorit  107. 

i.  The  question  as  to  the  sufficiency  of  the  evidence  to  support  the  findings  and 
decision  cannot  be  considered  on  appeal  where  proper  grounds  for  a  new  trial 
are  not  designated  in  the  notice  of  intention  to  moye  for  a  new  trial,  and  the 
partkulars  in  which  the  eyidenoe  is  insufficient  are  not  specified.—  Id, 
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t.  Under  Motion  296,  labdivision  7  of  the  Code  of  OiTil  Prooednre,  allowing  a  new 
triAl  for  "erron  in  law  ooonrring  at  the  trial  and  excepted  to  by  the  party  mak- 
ing the  application,**  alleged  erron  in  law  cannot  be  considered  on  appeal  where 
no  ezoeptiona  were  sayed  at  the  trial,  and  no  notice  given  that  raoh  errors  woold 
be  one  of  the  grounds  of  motion  for  a  new  trial.  ^ic(. 

4.  A  statement  on  motion  for  a  new  trial,  the  beginning  or  ending  of  which  are  not 
indicated  in  the  record,  and  which  is  a  transcript  of  the  stenographer's  notes  by 
qaes tion  and  answer,  and  was  never  setUed  by  the  trial  jndge^  nor  the  papers 
therein  arranged  in  chronological  order,  will  not  be  considered  by  this  court  on 
appeal.  (Bajftnand  t.  T/iexton,  7  Mont.  299;  J^eweQ  ▼.  Meyendorff,  9  Mont^ 
354;  18  Am.  St.  Rep.  746;  Barger  t.  Bedford,  ante,  p.  67,  affirmed.)— JBecJber 
Y.  Con\mi$9ioner»  of  TeUowstone  County,  87. 

0.  Where  a  party  intending  to  move  for  a  new  trial  has,  within  the  ten  days  al- 
lowed by  section  298  of  the  Code  of  Civil  Procedure,  illed  a  notioe  thereof, 
specifying  the  gronnds  npon  which  the  motion  would  be  made,  he  cannot,  after 
the  expiration  of  such  time,  file  another  notice  specifying  the  additional  ground 
of  newly  diwovered  evidence;  and  such  notice,  with  the  accompanying  af- 
fidavits, will  be  stricken  from  the  statement  npon  motion.  ^/Suflioois  y.  Oify 
<tfB§tena,19L 

KOnCB  OP  LOCATION. 
Bee  LooATioxf  Notiob. 

HOTIOE  OP  MOTION  POR  NEW  TRIAL. 
Bee  Nxw  Tbiai„  1,  2, 5. 

ORGANIC  ACT. 
See  Acts  or  CoNonni. 

OPTIONS. 

1,  The  eonslderatl(m  for  whioh  an  option  to  purchase  lands  Is  given  h  exhausted 
npon  a  failure  of  the  holder  to  exercise  the  right  within  the  time  limited,  end 
a  contract  to  extend  such  option  for  a  further  period  of  time,  made  before  the 
expiration  of  the  original  period,  unless  supported  by  a  new  consideration,  is 
nudum  ptictum  and  void. — Jde  v.  Leiser,  6. 

t.  An  option  for  the  purchase  of  lands,  which  hss  been  extended  for  an  additional 
period  of  time  without  consideration,  while  void  as  an  option  is  good  as  a  con- 
tinning  offer  to  sell,  and  if  accepted  and  a  tender  of  the  purchase  price  is  msde 
before  the  oiler  is  retracted,  a  contract  is  completed  whioh  may  be  gpecifically 
aoforoed.— id. 

PARTIES. 
See  Chattkl  Mobtoaom,  2. 

PARTIAL  PAYMENTS. 
Bee  Iktebxst,  1. 

PERJURY. 
Bee  Obzuhial  Law,  8,  4, 

PERMANENT  MONUMENT. 
Bee  LocATioir  Nonci,  1. 
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pleading. 

See  BAinoB  ahd  BAnEnra,  2 ;  Ohangb  or  Venus,  1 ;  IirauBAxroB  Pouor,  5 ;  Sbebxffs, 

2 ;  Taxation,  1. 

1.  Id  an  aotion  for  the  forecloBore  of  *  meohanic's  lien  agunat  a  railroad  company, 
the  complaint  alleged,  in  sabstanoe,  that  certain  described  land,  against  which 
the  lien  was  invoked,  was  necessary  to  the  convenient  and  ordinary  nse  of  the 
defendant's  depot  buildings.  The  answer  alleged  as  a  separate  defense  that  the 
land  in  question  was  "  incident  to  its  franchise  and  useful  and  indispensabie 
and  necessary,  and  facilitates  the  sucoessful  operation  of  said  railroad."  Held, 
that  as  the  latter  allegation  was  not  admitted  by  the  complaint,  it  was  error  to 
strike  out  a  replication  which  denied  it. — Helena  Lumber  Oompany  v.  Montana 
Central  Railroad  Company,  81. 

2.  In  an  action  for  the  specific  performance  of  a  contract  for  the  sale  of  lands,  it 
is  not  necessary  for  the  complaint  to  allege  that  the  plaintiff  has  no  complete 
or  adequate  remedy  at  law  in  damages. — Ide  v.  Leiser,  5. 

8.  A  complaint  in  such  aotion,  which  alleges  that  defendant  was  the  owner  of  the 
land  at  the  time  of  the  making  of  the  contract,  is  sufficient,  without  alleging 
that  he  was  the  owner  at  the  time  of  the  filing  of  the  complaint.  —  id. 

4.  Where  a  complaint  upon  a  promissory  note  alleged  payments  of  certain  sums 
upon  certain  dates,  and  the  answer  admitted  the  payments  of  such  sums,  but 
denied  that  they  were  made  upon  the  dates  alleged  in  the  complaint,  and 
averred  other  dates,  such  allegations  and  denials  form  an  issue  as  to  the  datea 
of  the  payments,  and  the  dates  alleged  in  the  answer  are  not  admitted  by  a  fail- 
ure to  deny  them  in  the  replication. — Anderson  v.  Perkins,  154. 

6.  A  complaint  in  an  action  for  usurpation  of  office,  which  alleges  the  election  of 
the  relator  to  the  office  in  question,  the  making  and  subscribing  of  an  oath  of 
office,  the  execution,  approval,  acceptance,  and  filing  of  his  official  bond,  the 
usurpation  and  intrusion  of  the  defendant,  the  refusal  of  the  county  attorney 
to  institute  the  aotion,  and  prays  that  defendant  be  excluded  from  holding  and 
exercising  the  duties  of  the  office,  and  that  the  relator  be  adjudged  entitled  to 
hold  the  same  and  be  installed  therein,  is  good  on  demurrer.  {Territory  y^ 
Hogers,  1  Mont.  252,  cited.)— People  «c  reZ.  Kern  v.  Mclntyre,  166. 

A.  Objections  to  the  title  or  style  of  the  case  at  bar  cannot  be  considered  under  a 
demurrer  which  alleges  "that  said  action  is  not  brought  under  the  proper 
caption  or  style,  nor  in  the  proper  name,  to  wit,  in  the  name  of  the  people  of 
the  State  of  Montana,  instead  of  being  brought  in  the  name  of  the  Btate  of 
Montana,"  as  no  such  ground  of  demurrer  is  known  to  the  statute.  —  Id. 

7.  Under  section  2050,  fifth  division  of  the  Compiled  Statutes,  providing  in  subu 
stimce  that  in  all  assignments  by  insolvents  to  trustees  or  assignees  the  wages  of 
employees  for  services  rendered  iHthin  sixty  days  immediately  previous  to  such 
assignment  to  the  extent  of  two  hundred  dollars  are  preferred  claims,  it  is  no 
objection  to  a  complaint  in  an  aotion  by  a  laborer  to  enforce  his  claim  that  it 
alleges  an  assignment  to  a  creditor  directly  for  his  sole  benefit  and  not  as  a 
trustee  or  for  the  benefit  of  oreddton.— Flanders  v.  Murphy,  398. 

8.  Where  new  matter  constituting  a  counter-claim  has  been  pleaded  in  the  answer, 
a  replication  by  plaintiff  unconditionally  denying  the  same  raises  an  issue  only 
as  to  the  truth  of  such  new  matter,  and  upon  the  trial,  evidence  on  behalf  of  the 
plaintiff  which  admits  the  truth  of  such  new  matter  and  seeks  to  avoid  the  same 
by  proof  of  facts  not  pleaded  is  inadmissible.  {Mauldin  t.  BaU,  6  Mont.  96, 
cited.)  ^Swenson  v.  Kleinsohmidt,  478. 

9.  An  allegation  in  a  complaint  that  an  act  complained  of  will  result  in  great  and 
irreparable  injury  and  damage  to  the  plaintiff  is  a  conclusion  of  law,  and  is  not 
admitted  by  a  failure  to  deny.  To  warrant  an  injunction  in  such  case  it  must 
appear  from  the  facts  stated  than  such  injury  will  result  unless  the  complainant 
is  protected.    {BoleyY.  Griatoold,  2Mont.  447,  cited.)— McCormicky,  Huidiet  467. 
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P0W2B8. 

BM  BaBXB  AMD  BAHKDRIk  !• 

PBAOnOE. 

Bm  Afpxax«  8;  Avmujnx  Obdkb,  2 ;  Chakoi  of  Yshu^  Ij  Nsw  Tbxill,  1,  a, 

8,  6 ;  BupBXMS  Coubt,  1. 

1.  Where  An  aniwer  hAS  been  amended  and  different  fAots  preiented,  the  deniAl  of 
a  motion  to  strike  oat  new  matter  in  the  first  answer  does  not  establish  the  law 
of  the  case  so  as  to  control  the  conrt  in  a  mling  upon  a  motion  for  judgment  on 
tlie  pleadings  made  after  such  amendment  {Newdl  v.  Mey'endotff,  9  Mont 
254;  18  Am.  Bt  Bep.  746,  distinguished.)— i'^Aer  t.  BrxMoe,  124. 

9.  A  notice  of  appeal  in  a  criminal  case  served  upon  the  county  attorney,  which 
recites  that  the  appeal  is  taken  from  the  « verdict"  instead  of  the  "judgment," 
is  a  nullity,  and  confers  no  jurisdiction  upon  the  appellate  court  ( Territory  v. 
Banna,  6  Mont  246;  Territory  y.  Harris,  7  Mont  429,  dted.)— i9tole  y.  Oibbs, 
210. 

8.  Where  the  evidence  contained  in  a  transcript  on  appeal  does  not  appear  to  be 
included  in  a  bill  of  exceptions,  nor  in  any  manner  authenticated  as  the  minutes 
of  the  court,  nor  to  have  been  before  the  court  on  motion  for  a  new  trial,  it  will 
be  stricken  out  on  motion,  and  an  alleged  variance  between  the  indictment  and 
the  proof  cannot  be  considered. — StaXe  v.  Chandonettet  280. 

4.  A  bill  of  exceptions,  on  appeal  from  an  order  overruling  a  motion  for  a  new  trial, 
made  upon  the  minutes  of  the  court,  which  contains  a  statement,  "  that  all  of  the 
foregoing  papers  and  evidence  were  of  the  files  of  said  cause  at  the  hearing  of  said 
motion  for  a  new  trial,*'  and  which  concludes  with  the  words  "  done  and  dated  in 
court,"  giving  the  date  and  followed  by  the  signature  of  the  judge,  is  not  settled 
AS  provided  by  sections  294  and  301  of  the  Code  of  Civil  Procedure,  and  will  be 
stricken  from  the  transcript  on  motion.  {King  v.  Sullivan,  1  Mont  282;  Taylcr 
y.  UoUer,  2  Mont  476;  Daniels  v.  Andes  Ins,  Co,  2  Mont  500;  First  NaU 
Bank  v.  Irvine,  2  Mont  554 ;  Rttymond  v.  Thexton,  7  Mont  299 ;  Slierman  v. 
Biggins,  7  Mont  479 ;  Barber  v.  Briscoe,  8  Mont  214,  oited.)  --Montana  Lumber 
and  Produce  Company  y.  Boioard,  296. 

5.  A  notice  of  intention  to  move  for  a  new  trial  which  is  entered  in  the  motion  book, 
and  which  recites  that  the  defendant  will,  as  soon  as  the  transcript  of  the  evidence 
is  made,  move  the  court  for  a  new  trial  upon  the  grounds  to  be  set  forth  in  the 
motion,  is  insufficient  under  sections  355  and  356  of  the  Criminal  Practice  Act, 
which  requires  the  filing  of  a  written  notice  within  a  specified  time,  and  that  the 
notice  of  motion  must  state  particularly  the  error  relied  upon.  ^  State  v.  Fry, 
407. 

6.  The  provisions  of  section  483  of  the  Code  of  Civil  Procedure,  providing  for  the 
entry  of  notices  of  motions  made  during  term  time  in  a  motion  book,  are  inap- 
plicable to  any  of  the  proceedings  relating  to  new  trials.  —  Id. 

7.  On  appeal  from  an  order  overruling  a  motion  for  a  new  trial,  made  upon  a  state- 
ment of  the  caBe,  this  court  will  not  review  points  presented  by  counsel  concern- 
ing which  no  specifications  of  error  are  contained  in  the  record.  —  Carron  v. 
W  ood,  600. 

8.  Where  there  Is  evidence  to  support  a  finding  of  the  Jury  it  will  not  be  disturbed 
because  the  testimony  is  oonfiicting.  (Lincoln  v.  Bodgers,  1  Mont  217 ;  Ibombs 
y.  Harhlmckle,  1  Mont  286;  Aftng  v.  Truett,  1  Mont  322;  Travis  v.  McCormiek, 
I  Mont  847 ;  TerrUory  v.  Beuss,  5  Mont  605;  Bamsey  y.  OorUand  CaUle  Co,  6 
Mont.  498,  cited.)— Id. 

9.  The  failure  of  the  trial  court  to  find  specifically  upon  a  material  issue  of  fact 
upon  which  a  finding  was  properly  requested  in  writing,  is  ground  for  reversal, 
Although  the  judgment  would  not  have  been  altered  had  such  finding  been  made, 
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M  an  affimuuioe  of  the  Judgment  woald  require  ihe  bringing  of  another  suit  to 
a4Jadicate  the  iasae  in  question.— .fiUifl  v.  Irvine^  509. 
10.  Separate  findings  by  the  ooort  of  the  amount  of  damages  and  benefits  resnlt- 
ing  fh>m  the  taking  of  land  for  oanal  purposes  is  unnecessary,  in  the  absunoe  of 
•Tidenoe  of  beneflto  in  any  sum. — GaUatin  Canal  Company  t.  Lay,  628. 

PREJUDIOB. 
Bee  ATTOBzmB,!. 

PBI0BITIE8. 
Bee  Ohattxl  Mobtoaobb,  5. 

PBOBATE  LAW. 
See  ADiamsiSAiOBs;  Ookbxitutionai*  Law,  6;  Statdtobt  OoNSTBuorioir,  8,  L 

PBOMISSOBT  NOTES. 
Bee  Ihtebest,  1. 

PUBLIO  ADMINISTBATOBa 

See  ADKINIBTSATOBSi 

PUBLIO  POLIOT. 
Bee  OoirrBAoxs,  4 ;  Oouinzss,  8L 

QUABTZ  LOBE. 
Bee  LoGATion  Nonci. 

QUO  WABBANTO. 
Bee  PiiBADiNa,  9. 

SEASONABLE  DOUBT. 
Bee  Gbuonal  Law,  6. 

BECORD. 
See  Location  Nonoi,  S. 

BEFEBEEa 
Bee  OoNTEMPT,  1. 
Section  601,  first  division,  Oompiled  Statutes,  providing  that  the  fees  of  a  referee 
shall  be  eight  dollars  a  day,  but  any  other  rate  of  compensation  may  be  agreed 
upon  by  the  parties  in  writing,  will  not  be  so  construed  as  to  allow  a  referee  to 
obtain  an  exorbitant  amount  under  color  of  a  contract,  and  in  such  case  the  com- 
pensation will  be  reduced  to  the  statutory  allowance.— /n  r»  Edldonh  281. 

BEMITTING  JUDGMENT. 
Bee  CoNVEBSXON,  2, 

BEPLEYIN. 
Bee  Ghattel  MoBTOAais,  0. 
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bepuoation. 

Bee  PuuDuro,  4,  8L 

BEP0BT8  OF  8UPBEHE  OOUBT. 
Section  1999.  flfOi  diyision  of  the  Compiled  Statates,  requires  the  reporter  of  the 
Supreme  Court  to  publish  a  Tolume  of  reports  as  often  at  there  is  sufficient 
matter  to  form  a  Tolume  of  not  less  than  six  hundred  pages.  Section  1998> 
as  amended  by  the  Act  of  March  8, 1889,  proTides  for  the  delivery  to  the  State 
of  three  hundred  volumes,  and  that  the  same  shall  be  paid  for  at  the  rats 
of  six  dollars  for  each  volume  of  six  hundred  pages,  and  that  each  volume  of 
more  than  six  hundred  pages  shall  be  paid  for  at  the  same  rate  for  the  number 
of  pages  exceeding  six  hundred,  three  hundred  dollars  being  allowed  on  each 
volume  to  cover  expensee  and  clerical  work;  and  concludes  with  the  proviso 
that  the  whole  expense  of  publication  and  preparation  of  a  full  volume  of  such 
reports  shall  not  exceed  two  thousand  one  hundred  dollars.  Held,  that  such 
limitation  as  to  the  cost  of  a  full  volume  related  only  to  a  volume  of  not  less 
than  six  hundred  pages,  and  the  reporter  was  entitled  to  payment  for  pages  in 
excess  of  six  hundred. — 8taU  ez  reL  Maddox  v.  Kintvey,  63^. 

BEVIVOB  OP  JUDGBiBNT. 

.    Bee  JUDOMEMTII,  1* 

SALAB7. 
Bee  Appbopbiatiokb,  4,  6,  <• 

BALES  OP  PEB80NALTY. 
See  CoHTRAon,  8. 

BALES  OP  BEALTI. 
Bee  Statute  or  Pbaudb,  L 

SCHOOL  MONEYS. 
Bee  Statutoby  Constbuotior,  SL 

8HEBIFPS. 

1.  In  an  action  against  a  sheriff  for  the  value  of  personal  property  sold  nnd» 
execution  Issued  against  the  property  of  a  third  person,  the  officer  cannot  ju8> 
tify  under  the  execution  without  proving  the  existence  of  a  valid  Judgment. 
(Ford  V.  MoMcuUr,  6  Mont.  240;  Marcum  v.  Ooleman,  8  Mont  196,  citML)— 
Palmer  v.  McMaster,  89a 

S.  A  sheriff  who  has  sold  attached  property  under  an  execution  based  upon  a  void 
Judgment  is  a  trespasser  ab  initio,  and  in  an  action  against  him  to  recover  the 
value  of  the  property,  it  is  not  error  for  the  trial  court  to  refuse  to  allow  an 
amendment  to  his  answer  setting  forth  more  fully  the  facts  of  the  original 
indebtedness  and  fhe  attachment  papers  issued  thereon.  —IcL 

SOCIAL  CLUB. 
A  social  club,  Incorporated  for  literary,  educational,  and  social  purposes,  and  for 
mutual  improvement  and  benefit,  maintaining  a  library  and  keeping  a  stock  of 
liquors  for  the  exclusive  use  of  members  and  their  guests,  which  are  served  at 
fixed  prices  by  salaried  employees,  without  profit,  members  being  responsible 
for  the  bar  bills  of  their  guests,  is  not  a  retail  liquor  seller  within  the  purview 
of  the  Montana  license  law.  section  1346,  fifth  division  of  the  Compiled  Statutes. 
—Borden  t.  Montana  Olub,  330. 


1 


Statutory  Construction.  635 

sole  trader's  act. 

See  Marbted  Women,  1« 

BPECIFIO  PERFORMANCE. 
See  Pleadiko,  2;  Optiomb,  2. 

STATE  AUDITOR. 
See  Appbopbiationb,  8»  ii 

STATE  EXAMINERS. 
See  Apfbopbiatiomb,  8. 

STATE  REVENUE. 
See  Appbopbiationb,  9. 

STATEMENT  ON  APPEAL. 
See  AFPSAiii,  1. 

STATUTE  OP  PRAUDa 
It  is  no  objection  to  a  contract  for  the  sale  of  lands  that  it  oonld  not  be  enforced 
againat  the  vendee,  if  he  were  the  party  soaght  to  be  charged,  aa  the  Montana 
Statute  of  Frands,  section  219,  fifth  division  of  the  Compiled  Statutes,  is  satis- 
fied by  a  writing  sabficribed  by  the  party  by  whom  the  sale  is  to  be  made.— 
Ide  T.  Leiser,  6. 

STATUTE  OF  LIMITATIONS. 
SeeDowxB. 

STATUTORY  CONSTRUCTION. 
See  Acts  or  Cohqbbsb,  2;  ADunnsTRATOBS,  12;  ELEonom,  1;  Judovbhts,  2; 

RSPOBTB  or  SUPBEMB  COXJBT. 

1.  A  statute  of  a  foreign  state,  which  has  been  adopted  by  the  legislature  of  this 
State  without  provision  respecting  its  interpretation,  is  to  be  interpreted  and 
construed  according  to  the  construction  it  has  received  in  the  courts  of  the 
State  where  it  was  enacted,  and  the  intention  of  the  legislature  to  adopt  such 
construction  is  implied.  (Wells  v.  TUylor,  5  Mont  208,  distinguished;  First 
Nat.  Bank  t.  Bell  8.  A  0,  Jf.  Oo,  8  Mont.  82,  afiSrmed.)  —Price  v.  Ijua\  61. 

2.  Section  1886  of  the  Montana  School  Law,  fifth  division.  Compiled  Statutes, 
makes  it  the  duty  of  the  district  clerk  to  take  annually  "  an  exact  census  of  all 
children  residing  in  the  district.  Children  absent  from  home  attending  private 
schools  to  be  included  in  the  census  list  of  the  district  where  their  parents  re- 
side." Sections  1869  and  1907  empower  the  county  superintendent  to  apportion 
all  school  moneys  to  the  school  districts  in  proportion  to  the  number  of  school 
census  children  as  shown  by  the  returns  of  the  district  clerk.  In  the  case  at  bar 
certain  children  were  returned  by  the  district  clerk  as  of  one  district,  while 
their  fathers  resided  in  another  district.  The  county  superintendent  trans- 
ferred  these  children  to  the  districts  where  their  fathers  had  residence,  and 
apportioned  the  school  moneys  accordingly.  Betd^  that  the  exact  census  re- 
quired by  law  could  not  include  any  person  whose  legal  residence  was  elsewhere,* 
and  the  transfer  and  apportionment  were  proper.— ^SoAoo^  IXslml  Jf um&er  7  y. 
PaJULsrwa^  17. 
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8.  An  order  of  the  Diftriot  Ooart,  made  in  a  probate  prooeeding  in  any  of  tbe  caiw 
enumerated  in  aection  445  of  the  Oode  of  Civil  Procedure,  which  is  a  final  deter- 
mination of  the  rights  of  the  parties,  is  a  final  judgment  within  the  mean  in g  of 
title  11,  chapter!  1  and  2  of  the  Code  of  Oivil  Prooednre,  relating  to  appeals  in 
oiTil  aotiont.— /n  re  MoFarlaruTB  Estate,  445. 

4.  The  original  Jurisdiction  of  the  District  Court  being  extended  by  the  Constito- 
tion,  section  1,  Schedule,  to  include  all  matters  of  probate,  the  proyisions  of  aiib- 
dirision  2,  section  421  of  the  Code  of  Civil  Prooedure,  prescribing  the  time  in 
which  appeab  may  be  taken  from  judgments  rendered  on  appeal  from  vtxtorUx 
courts,  and  section  444  of  the  Code  of  Civil  Procedure,  providing  that  appeals 
may  be  taken  to  the  Supreme  Court  fh>m  final  Judgments  of  the  District  OoTZJrtB, 
entered  in  actions  or  special  proceedings  commenced  in  those  courts,  or  brons'^t 
into  those  courts  from  other  courts,  do  not  now  apply  to  probate  matters,  and 
appeals  taken  in  such  matters  are  no^  taken  under  the  provisions  of  subdiriaiora 
1  of  section  421,  allowing  appeals  from  a  final  Judgment  in  an  action  or  special 
proceeding  commenced  in  the  court  in  which  the  same  is  rendered  within 
year  from  the  entry  of  Judgment.  —  I<L 


SUPREHB  COUBT. 
This  court  cannot  review  the  evidence  produced  at  the  trial  below  for  the  poz^ 
pose  of  finding  the  facts  and  directiog  a  proper  Judgment  to  be  entered  thereon. 

{Barldey  v.  TieUke,  2  Mont.  485;  (JhuiruueTO  v.  Vial,  3  Mont.  S76,  citedO 

Borden  v.  Montana  Olub,  880. 

No  jurisdiction  will  be  taken  of  an  appeal  from  an  order  of  the  trial  court 
issuing  a  mandamus,  where  it  appears  that  the  writ  has  been  obeyed  pending" 
the  appeal.  ^£la(s  ex  rel.  Begeman  v.  Napton^  869. 

SUBPLUSAGB. 
Bee  LooATioH  Nonox,  8. 


TAXATION. 

1.  Section  22,  page  92,  Laws  of  16th  Extra  Session,  provides  in  substance  that  the 
board  of  county  commissioners  of  each  county  shall  constitute  a  board  for  the 
correction  of  the  assessment  roll,  and  the  equalization  of  assessed  value  of  prop- 
erty, io  which  any  person,  feeling  aggrieved  by  any  valaation  or  amount  of 
property  listed,  may  apply  for  the  correction  thereof.  In  an  action  to  restrain 
by  injunction  the  collection  of  a  tax  oomplained  of  as  erroneous,  a  complaint 
which  does  not  aver  that  the  plaintiff  sought  the  redress  provided  for  in  said 
statute,  or  tendered  the  amount  admitted  to  be  due,  is  bad  on  demurrer.  ^ 
Jforihem  Pacific  Mailroad  Company  v.  Patterson,  90. 

S.  The  power  to  tax  is  not  a  judicial  power,  and  the  attaching  of  certain  territory 
Io  a  designated  county  for  ''judicial  purposes*'  does  not  give  such  county  the 
right  to  tax  the  iune.  —  YeUoiostone  County  v.  Norihjem  Pacific  RaHroad  Comr 
pany,  414. 

TERMS  OP  COURT. 
Bee  OoNSTrrunoKAL  Law,  5 ;  Distbiot  Coubts,  1,  2. 


TITLE  OP  CAUSE. 
See  Plxadikq,  6. 


Water  Bights. 
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TBAN80RIPT  ON  APPEAL. 
See  PsAonoB,  8» 

TREATY. 
Bee  AoTS  07  OoNaBisB,  1,  i. 

TRIAL  PRACTICE. 
Where  an  offer  of  eyidenoe  is  made  upon  the  trial  of  »  cause  the  offer  moBt  be  com- 
plete as  to  the  facts  offorad,  and  such  facts  most  be  relerant  to  matters  in  issue ; 
and  an  offer  of  CYidenoe  for  the  purpose  of  proving  that  certain  property  in 
oontroyersy  "was  not  the  property  of  the  plaintiff,  and  that  she  did  not  own 
and  was  not  in  possession  of  the  same,"  is  defectiye  in  embracing  no  specific 
fact,  and  its  exclusion  is  not  error.  -—  Palmer  y.  McMaster,  890. 

USURPATION  OP  OPPIOK 
Bee  pLEAODfa,  6. 

VARIANCE. 
Bee  Obiminal  Law,  1. 

VENDOR  AND  VENDEE. 
A  rendee  who  has  entered  and  made  improvements  under  an  executory  contract 
for  the  sale  of  lands,  cannot  recover  the  value  of  such  improvements  as  damages 
in  an  action  for  the  breach  of  the  contract,  where  the  contract  is  silent  as  to  the 
possession  of  the  property,  and  no  permission  to  enter  was  given  by  the  vendors. 
— Ocuiin  y.  Mammond,  1. 

VENUE. 
Bee  CHAifGE  07  Vbitite,  1« 


VESTED  RIGHTS. 
Bee  Aduinistbatobs,  10, 11. 

WAGE  WORKERS. 
See  pLSADiNa,  7. 

WANT  OP  UNDERSTANDING. 
Bee  Adhikistbatobs,  S. 

WANT  OP  INTEGRITY. 
Bee  ADMiinsTBATOBSy  i» 

WATER  RIGHTS. 
[1.  In  an  action  for  damages  for  the  unlawful  diversion  of  water,  an  instruction, 
in  substance,  that  the  extent  of  the  plaintiff's  appropriation  is  determined  by 
the  capacity  of  his  head-gate  and  ditches,  and  the  quantity  required  by  him  for 
the  uses  for  which  it  may  be  appropriated,  measured  as  required  by  statute,  is 
not  error,  in  that  it  tests  the  extent  of  the  appropriation  by  the  capacity  of  the 
>ead-gate  and  not  that  of  the  ditch.  —  Catron  y.  Wood,  500. 


r. 
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%  In  ihe  oiM  at  btr  ilia  bonrt  faiBtraeted  the  jury  thai.  In  determining  the  amour  t  %  , 

of  water  plaintiff  was  entitled  to,  they  sbonld  find  the  same  in  inches  meaBor*'  -' 
aa  provided  by  law,  and  gave  in  detail  and  by  illnatration  the  nnit  of  measmv 
ment  of  water  appropriated  aa  provided  by  statnte ;  bat  before  giving  each  in* 
•traction,  airack  fh>m  it  a  claase,  that  "in  order  for  yon  to  find  the  amount  ot 
water  plaintiff  ia  entitled  to,  the  evidence  and  yoar  finding  moat  conform  to  the 
above  manner  of  meaanrements,  and  if  the  evidence  does  not,  it  ia  only  speeo- 
lative  and  nncertain."  Held,  that  aa  such  claoae  waa  in  part  a  m^e  repetition 
of  what  had  already  been  given,  and  contained  expreeaiona  as  to  the  weight  of 
testimony  of  which  the  Jary  were  the  Jadgee,  its  exolasion  waa  not  error. — Id. 

8.  In  the  case  at  bar  the  defendants  are  liable  for  the  injoiy  resulting  to  plaintiff 
for  their  diversion  of  water,  although  the  diversion  was  not  oontinaons  bat  only 
at  certain  periods,  the  damages  being  measured  by  the  real  injury  r^ulting  from 
the  act,  rather  than  the  time  during  which  the  right  ia  invaded.— Jd. 

WITNESSES. 
Bm  OoaTjmrt,  1;  Gbuhcal  Law,  4;  EviDBiras,  6. 
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